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Garland, Grcuit Judge: George E. Cone, Jr. filed suit in
United States District Court challenging the Arny's refusa
to amend his O ficer Evaluation Report. The court concl uded
that the Arny's refusal was arbitrary and capricious, and
directed the Arny to inprove Cone's rating. W reverse.

Cone served as a captain in the United States Arny and
commanded an infantry conpany during the Persian Qulf
War.1 After the war, his supervisors conpleted an O ficer
Eval uati on Report (CER) assessing his perfornmance from
June 14, 1990 to June 13, 1991. An CER is used to evaluate
an officer's performance and career potential. See Arny
Regul ati on 623-105, at p 1-6(a) [hereinafter AR 623-105]. At
| east two of the officer's superiors prepare the report--a
"rater” who directly supervises the officer and a "senior
rater” higher in the chain of coomand. 1d. p 3-1. Cone's
rater was his battalion conmander, Lt. Col onel Stephen S
Smith. H's senior rater was his brigade conmander, Col one
James C. Riley.

The OER form contains blanks that require the rater and
senior rater to provide both nunerical and narrative assess-
ments. Part VII of the formis reserved for the senior rater
who eval uates the officer "by conparing the rated officer's
potential with all other officers of the same grade." 1d.

p 4-16(b). In Part Vili(a), the senior rater is to check one of
ten bl ocks that rank the officer's potential against that of al
other officers of that grade. According to Arny regul ations,
the evaluation is "based on the premise that in a representa-
tive sanmple of 100 officers of the sane grade or grade
grouping (Arny-wide), the relative potential of such a sanple
wi || approximate a bell-shaped normal distribution pattern.”
Id.2 This neans, the regulations continue, "that in a repre-

1 Cone was pronoted to major in Cctober of 1996.
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2 In anormal distribution, nost of the data points are "cl us-

tered near the nmean, and the density or relative frequency of the
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sentative sanple of 100 officers of the sane grade or grade
groupi ng (Arny-wi de) only one officer can reasonably be
expected to be placed in the top block.”™ 1d. p 4-16(c).
Slightly nore officers may be ranked in the second bl ock

whi ch represents the top 2-3%of Army officers of that grade
and so on. In a representative sanple of 100, it is expected
that the majority of officers will be rated in the two mddle
bl ocks. See J. A at 147 (illustrative OER forn). The senior
rater nmust also wite narrative comrents addressing the
officer's performance in Part VII(b) of the OER See AR
623-105, at p 4-16(d)(2), (3).3

Once conpl eted, the Arny conpares the senior rater's
assessnment of the officer to the senior rater's rating history
for all officers of the same grade--known as the senior rater's

"profile.” 1d. pp 2-5, 4-16(d)(5)(a). "The purpose of the
profile is to place the rated officer's CER in perspective by
revealing the senior rater's general rating tendency." Id.

p 4-16(d)(5)(a). By conparing a specific OER to the profile,
the Arny can discern whether a particular officer perforned
above, at, or below the "center of mass"--i.e., the nedian
ranki ng--of the officers ranked by the sane senior rater

In conpleting Cone's CER, senior rater Riley checked the
second block fromthe top. O eleven captains rated by Riley
during this period, he ranked seven in the top bl ock, three
(i ncluding Cone) in the second bl ock, and one in the third
bl ock. See J.A at 147. According to this profile--which was
included in Cone's CER--Riley's center-of-mass ("COM)

nunbers decreases with increasing distance fromthe nean."

David W Barnes & John M Conley, Statistical Evidence in
Litigation 140 (1986). "If the frequencies w th which the nunbers
in the normal popul ati on appear as the result of random experi -
ments are plotted on a graph, the figure resenbles a bell-shaped
curve." Id.

3 The Arny has recently altered its regulations and CER form
and has di spensed with the ten-block rating system See Arny
Regul ati on 623-105 (Apr. 1, 1998); DA Form67-9 (Apr. 1, 1998).

The citations in this opinion refer to the regulations and forns that
were in effect at the tine of Cone's eval uation
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was the top block. Cone's rating was therefore bel ow center-
of -mass for the group even though he was rated in the
second- hi ghest bl ock, which corresponds to the top 2-3% of
captai ns Arny-wi de.

Cone appealed his OER to the O ficer Special Review
Board (OSRB), which is charged with review ng requests to
correct erroneous mlitary records. See AR 623-105, at
p 9-2(i). He contended that "[t]he senior rater blocking ..
does not accurately portray ny potential and may penalize
me when viewed by future boards.” J.A at 144. As support
for this assertion, he supplied affidavits fromRiley and Snmith
indicating that Riley "did not intend for [Cone's] CER to
refl ect below center of mass performance,” and acknow -
edging that Riley had failed "to tightly manage"” his senior
rater profile. 1d. at 150.

The Speci al Revi ew Board deni ed Cone's request. See
OSRB Decision at 4 (July 2, 1993) (J.A at 143). The Board
rejected the affidavit fromRiley, noting that Arny regul a-
tions preclude "statenents fromrating officials that they did
not intend to evaluate as they did fromserving as the basis
for favorable action on appeals.” 1d.; see AR 623-105, at
p 5-32(b)(2), App. p N-2(b)(3). The Special Review Board
al so noted that Riley had submtted "virtually identical"”
menor anda in support of appeals by five other captains he
had simlarly rated bel ow center-of-nass. 1993 OSRB Deci -
sion at 2 (J.A at 141).4 Although the Board recogni zed t hat
there "was a persistent failure by the [senior rater] to man-
age his profile for [captains] in such a way as to preclude any
uni nt ended bel ow COM ratings," it concluded that Cone had
failed to adduce "cl ear and convinci ng evi dence" (as required
by the regulations) to rebut the "presunption of regularity”
inthe CER Id. at 3-4 (J.A at 142-43) (citing AR 623-105
at p 5-32).

4 The Special Review Board further found that of nine bel ow

center-of-mass ratings made by Riley and processed by the Arny
bet ween August 1990 and February 1992, he supported or offered
to support appeals by at |east seven of the subject officers.
1993 OSRB Decision at 3 (J. A at 142)

Page 4 of 12
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Rel yi ng on new statenents fromhis rater and senior rater,
Cone once again appeal ed to the Special Review Board and
t he Board once again deni ed Cone's request. See OSRB
Decision (July 29, 1994) (J.A at 158-60). In particular, the
Board rejected Cone's claimthat the comments Riley wote
in the narrative portion of the CER supported a center-of -
mass rating. Those words, the Special Review Board said
"are not conparable to" what R ley wote regardi ng "ot her
officers [whon] he did in fact place in the top block COM"
Id. Specifically, the Board noted that Riley characterized

Cone as having "solid potential," while he described those he
placed in the top block as having "unlimnted" or "outstanding
potential.” 1d. Simlarly, while Riley's recommendation re-

gardi ng Cone was "pronote to major and consider for [Com
mand and Ceneral Staff College] when eligible,” for the
others it was "pronmote to mgjor and select for [Command and
Ceneral Staff College] ASAP." 1d. (enphasis added).

Cone next appealed to the Arnmy Board for Correction of
Mlitary Records. See 10 U S.C. s 1552(a)(1). Based on the
same evi dence, Cone urged anendnent of his OER to refl ect
a center-of-mass rating. The Correction Board rejected his
appeal , concluding that, despite Riley's inability "to establish
a ... profile for captains that approximated a bell-shaped
normal distribution,” Cone's rating accurately captured Ri-
| ey' s assessnent of Cone's perfornance conpared to that of
other officers of the sanme grade. Correction Board Deci sion
at 4 (Apr. 26, 1995) (J.A at 128). The Board noted that its
concl usi on was al so "supported by the type of coments used
by the [senior rater] to distinguish between a top block officer
and a two block officer.” 1d.

After losing before the Correction Board, Cone filed suit in
the United States District Court for the District of Colunbia,
all eging that the Board's denial of his request violated the
Admi ni strative Procedure Act, 5 U S.C. s 706(2)(A), and ask-
ing the court to correct his records.5 Specifically, Cone

5 Cone al so chall enged his nonselection to the Command and
Ceneral Staff College, a challenge the district court found non-
revi ewabl e. See Cone v. Caldera, 46 F. Supp. 2d 3, 7-8 (D.D.C.
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argued that Arny regulations require a senior rater to rank
officers along a bell-shaped curve, and that Riley's failure to
maintain a profile hewn to that curve constituted arbitrary
and capricious action. Although the district court found that
the regul ati ons "do not nandate that each senior rater main-
tain a bell-shaped-curve distribution,” Cone v. Cal dera, 46

F. Supp. 2d 3, 6 (D.D.C. 1999) (internal quotation omtted), it
nevert hel ess held the Arnmy's ranking arbitrary and capri -
cious, see id. at 7. After undertaking a statistical analysis,
the court determined that "[t]he senior rater's ranking of
seven captains in the top block is nore than twenty standard
devi ati ons above the expected value,"” and that "the center of
mass of an el even-officer profile” could not "reasonably be
located in the top block.” Id. at 6-7. This, the court said,
i ndicated that the Arnmy had acted arbitrarily and capriciously
in declining to amend Cone's OER "to reflect a center of

mass rating." I1d. at 7. The court ordered the Arny to make

t he necessary anmendnent, see id., and the Arny appeal ed.

The Secretary of a mlitary departnment, acting through a
civilian board, "may correct any nmlitary record of the Secre-
tary's departnment when the Secretary considers it necessary
to correct an error or renmove an injustice.” 10 U S.C
s 1552(a). An officer's OERs are presuned to be "adm nis-
tratively correct™ and to "[r]epresent the considered opinions
and objective judgment of the rating officials at the tine of
preparation.” AR 623-105, at p 5-32. An officer seeking a
correction nmust prove "clearly and convincingly" that the
"presunption of regularity” in the preparation of adm nistra-
tive records should not apply, and that "[a]ction is warranted
to correct a material error, inaccuracy, or injustice."” 1d.

p 9-7(a) (citing id. p 5-32); see Frizelle v. Slater, 111 F.3d
172, 177 (D.C. Gr. 1997) (noting "strong but rebuttable

1999). Cone has not pressed this claimon appeal, apparently
because it becane nobot due to his subsequent selection to the
Col l ege. See Cone Br. at 4.
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presunption that adm nistrators of the mlitary, |ike other
public officers, discharge their duties correctly, lawfully, and
in good faith") (internal quotations omtted).

Al t hough we have jurisdiction to review the decisions of the
Correction Board, 6 we do so under an "unusually deferenti al
application of the "arbitrary or capricious' standard" of the
Admi ni strative Procedure Act. Kreis v. Secretary of the Air
Force, 866 F.2d 1508, 1514 (D.C. Gr. 1989); see Kidwell v.
Departnent of the Arny, 56 F.3d 279, 286 (D.C. Cr. 1995).7
This deferential standard is calculated to ensure that the
courts do not become a forumfor appeals by every soldier
di ssatisfied with his or her ratings, a result that would
destabilize mlitary command and take the judiciary far afield
of its area of conpetence. See Oloff v. WIIoughby, 345 U S.
83, 94 (1953) ("Orderly governnent requires that the judicia-
ry be as scrupulous not to interfere with legitimte Arny
matters as the Arny nust be scrupulous not to intervene in
judicial matters."). W review de novo the district court's
ruling, on cross-notions for sunmary judgnent, that the
Correction Board acted arbitrarily and capriciously in this
case. See Frizelle, 111 F.3d at 176; Kidwell, 56 F.3d at 286.

Cone contends that Riley's failure to adhere to a bell-curve
distribution, and the Arny's refusal to correct that failure,
constituted arbitrary and caprici ous agency action in violation
of Army regul ations. The regul ations, however, do not re-
qui re adherence to a bell-shaped curve; rather, they state a
"prem se" upon which senior raters are to base their eval ua-
tions:

6 See Kreis v. Secretary of the Air Force, 866 F.2d 1508, 1512
(D.C. Gr. 1989) (citing Chappell v. Wallace, 462 U. S 296 (1983));
see also Frizelle, 111 F.3d at 176; Dickson v. Secretary of Defense,
68 F.3d 1396, 1401-02 & n.6 (D.C. Cr. 1995); Kidwell v. Depart-
nment of the Arnmy, 56 F.3d 279, 283-86 (D.C. Cir. 1995).

7 Cone's appellate brief asserts that his incorrect CER al so
violated his rights under the Privacy Act, 5 U S.C. s 552a(e)(5).
Nei t her Cone's conplaint nor the district court's opinion addresses
such a claim and we therefore do not consider it here.
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The senior rater's evaluation is nmade by conparing the

rated officer's potential with all other officers of the sane
grade, or grade groupings.... H's or her evaluation is

based on the prem se that in a representative sanple of

100 officers of the sanme grade or grade grouping (Arny-

wi de), the relative potential of such a sanple will approx-
imate a bell-shaped normal distribution pattern

AR 623-105, at p 4-16(b). As the district court itself said,
this regul ati on does "not mandate that each senior rater

mai ntain a bell-shaped-curve distribution” in each rating peri-
od. Cone, 46 F. Supp. 2d at 6 (internal quotation omtted).8
Nonet hel ess, the district court concluded that Riley's rank-
ings of his eleven officers departed so radically from what
statistically would have been expected as to prove that Riley
"violated p 4-16 in rating at | east sone of the other captains
agai nst whom Cone was conpared.” 1d. To reach this
conclusion, the district court applied a test of statistica
significance to the distribution of Riley's rankings of the

el even captains. See id. at 6 & n. 1.

Even without a statistical analysis, it is clear that Riley was
lax in following the rating guidelines. The Special Review
Board itself determ ned that, over a series of rating periods,
Riley exhibited "a persistent failure ... to manage his profile
for [captains] in such a way as to preclude any unintended
bel ow-COM ratings." 1993 OSRB Decision at 3 (J. A at 142).

But Riley's inability to adhere to a bell-curve distribution is
not sufficient to render arbitrary the Arny's refusal to cor-
rect Cone's record. The Arny anticipates, and conpensates

for, the fallibility of individual raters by requiring that each
rater's personal profile (indicating the number of officers he
or she has placed in each box during the rating period) be
included in the OER of each officer he or she reviews. As

8 See also Cone, 46 F. Supp. 2d at 6 ("The Arny correctly notes
that ... 'since there are thousands of captains in the Arny, it is
statistically possible that a particular senior rater may have a
nunber of captains that he or she is senior rating that nerit
pl acenent in the top block."') (quoting Def.'s Resp. to Pl.'s State-
ment of Facts p 41).
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the regul ations state, "[t] he purpose of the profile is to place
the rated officer's OER in perspective by revealing the senior
rater's general rating tendency."” AR 623-105, at

p 4-16(d)(5)(a). Put nmore bluntly, "[t]he profile is neant to
be an indicator of the senior rater's tendency to inflate or
deflate ratings.”" Id. p 9-7(f). Hence, anyone exam ning the
CER to determine the true ability of the officer can take into
account whether his ratings have been rendered by an "easy"

or "hard" grader. This is a reasonable response to the

probl em and one which nakes the Correction Board' s refusa

to amend Cone's CER reasonable as wel |l

Mor eover, we woul d be hard pressed to find a reversible
"error” in Cone's record even without the clarification provid-
ed by the senior rater's profile. Under the regulations, the
senior rater's obligation is to conpare "the rated officer's
potential with [that of] all other officers of the sanme grade"
Arny-wide. 1d. p 4-16(b). The rating box in which Cone
was pl aced represents the top 2-3%of all Arny officers of
the sanme rank. There is no evidence in the record that
Cone's true abilities place himin the only higher category--a
category reserved for the Army's top 1% See id. p 4-16(c).

I ndeed, the principal flaw to which Cone points--Riley's
inability to adhere to a bell curve--indicates only that Riley
tended to inflate his officers' ratings above the curve: he
consistently placed nost of his officers in the top few boxes
on the rating chart, despite the instruction that those boxes
be reserved for the top few percent of all officers in the
Arnmy. See, e.g., 1993 OSRB Decision at 3 (J.A at 142)
(noting profile periods in which Riley gave top-block ratings
to 22 of 61, 12 of 19, 6 of 11, and 26 of 32 captains). Although
this could suggest that Cone's ranking should not have been

as high as the one Riley gave him it certainly does not
establish that he should have been ranked even higher.9

9 Cone notes that Riley wote on the CER  "This eval uation
does not reflect a downturn in performance, rather | have restarted
my profile.” J.A at 147. Arny regulations permt a rater to
restart his profile when necessary to convey his intended eval uation
to sel ection boards and personnel managers. See AR 623-105, at
p 3-12.1. Although Riley's coment neans that Cone's second-
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In support of the contention that he was m srated, Cone
of fers a post-evaluation affidavit in which Riley states that he
"did not intend for [Cone's] CER to reflect bel ow center of
mass performance.” J.A at 150. But the Correction Board
reasonably refused to credit the affidavit on the basis of
Arny regul ations providing that "[s]tatements fromrating
officials that they did not intend to rate [an officer] as they
did" will "not be used to alter or withdraw a report."” AR
623-105, at p 5-32(b)(2); see id. App. p N2(b)(3). The ratio-
nale for these regulations is an understanding that raters
may attenpt to retract otherw se accurate assessnents when
requested to do so by their disappointed officers. Such post-
hoc statenments by rating officials, the regul ati ons expl ain,
"often reflect retrospective thinking, or second thoughts,
pronmpted by an appellant's non-sel ection or other unfavorable
personnel action clainmed to be the sole result of the contested
report."” 1d. The Correction Board's refusal to credit Riley's
affidavit is particularly reasonable in this case, given that
Riley had submitted "virtually identical" menoranda in sup-
port of the appeals of nany other captains who |ikew se
chal | enged t he bel ow center-of-mass ratings he gave them
during the same tinme period. 1993 OSRB Decision at 2 (J. A
at 141). The Board reasonably regarded these nenoranda
as reflections of Riley's synpathy for the pleas of his subor-
di nates, rather than as accurate statenents of his origina
intent.

Cone al so asks us to consider affidavits, authored by senior
Arny officers, that contend that the adjectives Riley used to
describe himin the narrative section of the CER indicate a
center-of-mass rating. See J. A at 96-99. Both affidavits
were witten in Novenber of 1998--after the district court
conplaint was filed and long after the close of the adm nistra-
tive proceedi ngs. Because the affidavits were not part of the
adm ni strative record, we may not consider them on appeal
See Environnental Defense Fund, Inc. v. Costle, 657 F.2d

bl ock rating should not be regarded as a downturn in Cone's own
performance, it says nothing about where he ranks in conparison
with his peers.
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275, 284-86 (D.C. Cir. 1981); see also Canmp v. Pitts, 411 U S

138, 142 (1973). In any event, the affidavits are neither
sufficiently specific, nor sufficiently authoritative, to affect the
result here. 10

In conclusion, we observe that the district court's renedi al
order reveals just what a quagmre we would enter were we
to uphold Cone's challenge to his CER.  The court directed
the Arny to amend Part VIl(a) of Cone's report "to reflect a
center of mass rating.” Cone, 46 F. Supp. 2d at 7. But how
should it be anended? Cone interprets the court's mandate
as requiring that he be given a top-block rating, see Cone Br
at 34-35, as do we.11 Yet, as already noted, there is no
evi dence that Cone qualifies as one of the Arny's top 1%
Moreover, even if Riley were guilty of ranpant grade-
inflation, there is no evidence that the seven officers to whom
he gave top-block rankings still did not nerit higher rankings
than Cone. Thus, if Cone were noved to the top block to
achieve a center-of-mass result, would not those seven officers
have grounds for appeal, conplaining that their own conpara-
tive positions had been unfairly deflated? |ndeed, woul d not
the sane be true for all captains, Arny-w de, whose seni or

10 By the sane token, we decline to give any weight to the
Speci al Review Board's conclusion that the words Riley used in
Cone's OER were "not conparable” to the words he used to
descri be other officers whom"he did in fact place in the top bl ock
COM " 1994 OSRB Decision (J.A at 159). The Arny successfully
argued bel ow that the court should deny Cone discovery of the
CERs of the other officers upon which this conparison was based,
even in redacted form on the ground that they were not part of the
admi nistrative record before the Correction Board. See Cone v.
Caldera, Gv. No. 97-168, slip op. at 2-3 (D.D.C. Aug. 21, 1998) (J.A
at 33-34). But if that is true, then the conparisons cannot provide
substanti al evidence to support the Board's decision. On the other
hand, if the conparisons were before the Board, by keeping them
out of the appellate record the Arny has deprived this court of any
basis for concluding that the Board' s characterizations are valid.

11 The other alternative--lowering the ratings of sone officers
now in the top block in order to nake the second bl ock the center-
of -mass--woul d only further conplicate the problemdi scussed in
the foll owi ng text.

raters had placed themin the top bl ock? The know edge t hat
"correcting" Cone's grades would ultimately require us to
reassess the relative rankings of his entire cohort--a task for
which a court is spectacularly unsuited--only further con-
firnmse the wi sdom of deferring to the reasonabl e judgnment of

the Correction Board. See Kreis, 866 F.2d at 1514 ("[T]he
alteration of a record may correct one injustice only to

commit another, or perhaps only to incur sone other equally
significant institutional cost. Al such bal ancing of consider-
ations is to be done by the Secretary, free of judicial second-
guessing."); see also Sargisson v. United States, 913 F.2d
918, 922 (Fed. Cr. 1990) ("A court |acks the special expertise
needed to review reserve officers' records and rank them on

the basis of relative nerit.").
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At bottom Cone argues not that he was graded too low in
conparison to all officers of his rank, but that he did not get
the full benefit of his superior's inflated grading curve. Be-
cause we conclude that this does not constitute cause for
requiring the Correction Board to anend Cone's eval uation
report, we reverse the decision of the district court.
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