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WlliamH Jeffress, Jr., with whomJoe R Caldwell, Jr.,
Scott L. Nelson, Gant R Vinik, and Wody Bassett were on
the brief, argued the cause for appellee.

Bef ore Edwards, Chief Judge, Henderson, Circuit Judge,
and Buckl ey, Senior Circuit Judge.

pinion for the court filed by Senior Judge Buckl ey.

Buckl ey, Senior Judge: 1In 1998, Archibald R Schaffer 111
was convicted of attenpting to influence the Secretary of
Agriculture in violation of the Meat Inspection Act. The
United States appeals the district court's decision to grant
Schaffer a new trial based on "newly discovered evidence."
Because we find that Schaffer was not diligent in his efforts
to procure the evidence before his trial and that the evidence
woul d not be likely to result in an acquittal upon retrial, we
reverse.

| . Background

The facts of this case are set forth in detail in our opinion
reviewing the district court's grant of Archibald Schaffer's
earlier post-trial notion for a judgnment of acquittal. See

United States v. Schaffer, 183 F.3d 833, 836-39, 847-50 (D.C
Cr. 1999). W present here only those facts that are rele-
vant to this appeal.

In 1993, when Al phonso M chael Espy was serving as its
Secretary, the Departnment of Agriculture ("USDA") was
devel opi ng and inplenenting certain food safety initiatives
related to nmeat and poultry that would have an inpact on
Tyson Foods International. See id. at 837, 849. On April 21,
1993, Don Tyson, Chairman of the Board of Directors of
Tyson Foods, sent Secretary Espy both a printed invitation to
a lavish birthday party he was hosting in Russellville, Arkan-
sas over the weekend of May 14-16 and a handwitten note.
The note advised the Secretary that he would al so be invited
to attend an Arkansas Poultry Federation ("APF') event
during that sane weekend and confirned that a private plane
woul d be available to fly himto and from Arkansas. See id.
at 847. Five days later, the Senior Vice President of the APF
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signed a letter inviting Secretary Espy to address the APF

on May 15 in Russellville. He sent the letter to Schaffer, who
was Tyson Foods' Director of Media, Public and Gover nmen-

tal Affairs. Schaffer in turn mailed and faxed the letter to
the Secretary. Schaffer also hel ped Secretary Espy's office
coordi nate some of the Secretary's weekend travel and ac-
commodat i ons. The CGovernnent presented evidence that, in
maki ng those arrangenents, Schaffer nentioned only the

APF neeting, ostensibly to conceal the fact that the Secre-
tary and a worman conpani on pl anned to attend the Tyson

bi rt hday party.

On May 15, Secretary Espy flew to Russellville and spoke
to a group of APF invitees. He attended the Tyson birthday
party that evening, stayed with his conpanion at the Tyson
Foods Managenent Trai ni ng Conpl ex, and returned with her
to Washi ngton the next day on a Tyson Foods corporate
airplane. Schaffer subsequently caused the APF and not
Tyson Foods to be reinbursed by the USDA for the cost of
Secretary Espy's travel and | odging.

In January 1998, an independent counsel who had been
appointed to i nvestigate charges that had been nmade agai nst
Espy indicted Schaffer on several counts alleging violations of
federal crimnal statutes in connection with these and ot her
events. Espy, who was by then facing charges under a
separate indictment, did not testify at Schaffer's trial. 1In
June 1998, the jury found Schaffer guilty under two counts:
the first, for violating the Meat Inspection Act ("MA"), 21
US. C s 622 (1994), by working to secure Espy's attendance
at the Tyson birthday party; and the second (which is not
before us), for having provided Espy with unlawful gratuities
inviolation of 18 U . S.C. s 201(c) (1994). Schaffer, 183 F.3d
at 850.

After the jury's verdict, Schaffer noved for a judgnment of
acquittal under Rule 29 of the Federal Rules of Crimna
Procedure, challenging the sufficiency of the evidence to
sustain the convictions. The district court granted judgnent
of acquittal on both counts. The independent counsel appeal -
ed, and this court affirmed the judgnent of acquittal on the
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gratuities count but reinstated the jury's verdict on the MA
count, holding that a reasonable juror could have found that
Schaffer participated in securing Espy's attendance at the
party with the intent to influence himw th respect to specific
policies of concern to Tyson Foods. 1d. at 847-50.

VWil e Schaffer's appeal was pending, a jury acquitted Espy
on all charges. Follow ng the final disposition of Schaffer's
appeal and the concl usion of Espy's case, Schaffer filed a
nmotion for a new trial pursuant to Rule 33 of the Federa
Rul es of Crimnal Procedure. He argued, anong ot her
things, that Espy's testinmony constituted "newly di scovered"
evi dence because it had only becone avail able at the concl u-
sion of the Espy trial, which resulted in the expiration of
Espy's Fifth Amendnent privilege against self-incrimnation
Because the district court agreed that Espy's testinony
m ght constitute newy di scovered evidence likely to produce
an acquittal upon retrial, it held an evidentiary hearing to
eval uate Espy's testinony. See United States v. Schaffer
Crim Action No. 96-0314, Mem at 4-5, reprinted in Joint
Appendi x ("J.A ") at 252-53.

At the hearing, Espy testified that he considered the APF
appearance to be a legitinmate event and that it was the
primary reason for his trip to Arkansas. He stated that he
attended the Tyson birthday party as a "courtesy” to Don
Tyson and his son John, whom he had nmet on a few occasi ons.
Espy asserted that he did not know Schaffer and that he had
no know edge of Schaffer's involvenment in his visit to Arkan-
sas that weekend. Finally, Espy testified that he did not
recal |l any discussion with anyone from Tyson Foods at either
the APF neeting or the birthday party that related to Tyson
Foods or USDA policies; nor did he recall any attenpt to
i nfluence himwith respect to his duties as Secretary of
Agricul ture.

During the course of the hearing, Schaffer's counsel ad-
vised the court that, prior to Schaffer's trial, he had been told
by Espy's counsel that Espy had declined Schaffer's request
for an interview. Espy's counsel reveal ed enough of Espy's
view of the relevant events, however, for Schaffer to know
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that he "very nmuch want[ed Espy] as a witness."” Tr. of

Hearing on Mdtion for a New Trial at 24, reprinted in J. A at
384. \When Schaffer's counsel stated that he wanted Espy to
testify in Schaffer's trial, "the answer was no, that [Espy] was
not going to testify." 1d. at 26, reprinted in J.A at 386. In
light of this exchange, Schaffer's counsel saw no point in
subpoenai ng Espy, "put[ting] himin here in a public court-

room ... and mak[ing] himtake the Fifth." 1d. Nor did his
counsel nove for a continuance until after Espy's trial or

ot herwi se nmake the district court aware of his desire to have
Espy testify. He explained that he did not feel he had a good
faith basis for seeking a continuance in light of the certainty
that Espy woul d appeal any conviction and remai n unavail -

able as a witness for an indefinite period. See id. at 26-30,
reprinted in J. A at 386-90.

At the hearing's conclusion, the district court found Rule
33"s requirenents had been satisfied and granted Schaffer's
motion for a newtrial. The independent counsel tinely filed
this appeal, and we have jurisdiction pursuant to 18 U. S.C.
s 3731.

I1. Analysis
Rul e 33 authorizes a district court to grant a newtrial "if
the interests of justice so require." It also provides:

A nmotion for new trial based on newy discovered evi-
dence may be made only within three years after the
verdict or finding of guilty.... A notion for a newtria
based on any ot her grounds may be made only within 7

days after the verdict or finding of guilty...

Fed. R Crim P. 33. Because Schaffer filed his notion
approxi mately fifteen nonths after his conviction, the parties
agree that the nmotion was tinely only if Espy's testinony
constituted "newy discovered evidence."

To evaluate a notion for a newtrial based on newy
di scovered evidence, we apply the standards we first set out
in Thonpson v. United States, 188 F.2d 652 (D.C. Cir. 1951).
Thonpson hol ds that a court may grant a new trial on the
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basis of newy discovered evidence only where each of the
foll owi ng conditions has been net:

(1) the evidence nmust have been di scovered since the
trial; (2) the party seeking the new trial must [have
shown] diligence in the attenpt to procure the newy

di scovered evidence; (3) the evidence relied on nust not
be merely cunul ative or inpeaching; (4) [the evidence]
must be material to the issues involved; and (5) [be] of
such nature that in a newtrial it would probably produce
an acquittal

Id. at 653; see also United States v. doster, 185 F.3d 910
914 (D.C. Cir. 1999) (sanme). A district court's grant of a new
trial will be reversed "only if the court abused its discretion
or misapplied the law" doster, 185 F.3d at 914 (interna
quotation marks and citation omtted). W find that the
district court abused its discretion in this case because Schaf -
fer failed to satisfy Thonpson's second and fifth require-
ments, nanely, that a party seeking a new trial denpnstrate
diligence in procuring the evidence and that the evidence

woul d be likely to produce an acquittal upon retrial

A Diligence in procuring evidence

VWhat constitutes diligence in the pursuit of evidence de-
pends entirely on the circunstances of the particul ar case.
VWhen, as here, a defendant believes that a particular person's
testinmony would be vital to his defense but either cannot
| ocate the witness or believes it would be futile to subpoena
him the defendant has the obligation to seek a continuance of
his trial or to explain to the trial court why the desired
witness will not be produced. A defendant who fails to
informthe court of his predicanent will not satisfy Thonp-
son's second prerequisite. See, e.g., United States v. Gar-
land, 991 F.2d 328, 335 (6th Cr. 1993) (defendant who sought
conti nuance after unsuccessful attenpt to |locate witness satis-
fied diligence requirenent); United States v. Kanel, 965 F.2d
484, 493 (7th Cir. 1992) ("If there is possible evidence which
woul d exonerate a defendant, he may not sinply ignore
it...."); United States v. Kulczyk, 931 F.2d 542, 549 (9th
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Cr. 1991) (counsel's failure to informcourt before or during
trial that he could not |ocate two witnesses "indicates a | ack of
due diligence"); United States v. Wight, 625 F.2d 1017, 1019
(1st Cir. 1980) (defendant who failed to seek continuance to

| ocate witness was not diligent).

Schaffer repeats the argunent nade at the notion hearing
that it would have been futile to subpoena Espy or seek a
continuance. As suggested by the cases cited in the preced-
i ng paragraph, however, a belief in the futility of any such
action will not satisfy the need for a concrete attenpt either
to conpel the production of relevant evidence or to seek sone
acconmodation fromthe trial court that would preserve the
defendant's right to present evidence that was critical to his
case. \Watever the mnimumrequirenent of diligence, it
cannot be a purely private evaluation of the availability of the
testinmony or the likelihood of relief fromthe court. Such a
standard woul d seriously inpair the inportant goal of finality
that the diligence requirenment serves. See United States v.
Ugal de, 861 F.2d 802, 808 (5th Cir. 1988) (notion for newtrial
is subject to "an unusually stringent [five requirenment] test

[that] gives great weight to society's interest in the
finality of crimnal convictions").

B. Li kel i hood of an acquitta

Schaffer has failed to establish that Espy's testinony woul d
be likely to result in an acquittal because his testinony is not
relevant to the crine for which Schaffer was convi cted.

Schaffer was found guilty of violating the MA, which pro-
vides in relevant part:

Any ... agent or enployee of any person, firm or
corporation, who shall give, pay, or offer, directly or
indirectly, to any ... officer or enployee of the United
States authorized to performany of the duties prescribed
by this chapter ... any noney or other thing of val ue,
with intent to influence said ... officer or enployee of
the United States in the discharge of any duty provided
for in this chapter, shall be deemed guilty of a felony...
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21 U S.C s 622. The prior appeal of Schaffer’'s M A convic-
tion centered on "whether the prosecution presented suffi-
cient evidence for a reasonable jury to conclude that Schaffer
acted with the requisite intent to influence any of the Secre-
tary's duties under the Meat Inspection Act." Schaffer, 183
F.3d at 845 (enphasis added). As the prosecuting attorney
enphasi zed in his closing argunent to the jury, "this case is

not ... about whether ... Secretary Espy was bought or
could be bought. This is about the giver and what was in the
giver's mind when the things given were given." Trial Tr. at

1702, reprinted in J. A at 500.

As is evident fromEspy's testinony during the evidentiary
hearing on the notion for a newtrial, his testinony at a new
trial would do little to underm ne the i ndependent counsel's
case. Espy testified that he believed that the APF function
was a legitimate event, that his primary reason for traveling
to Arkansas the weekend of the Tyson birthday party was to
attend the APF function, and that he was aware of no
attenpt to influence his exercise of his official duties during
the course of the weekend. Nothing in that testinony bears
on Schaffer's intent in helping to arrange for Espy's attend-
ance at these functions. The jury, for exanple, could fully
accept Espy's statenent that he believed the neeting was a
legitimate event and still "reasonably infer that the [APF]
meeting, while legitimte, had neverthel ess been set up to
provide Espy with official cover.” Schaffer, 183 F.3d at 847.

Because we conclude that the district court erred in finding

that Schaffer had satisfied Thonpson's second and fifth re-
qui rements, we do not reach the question of whether Espy's
new y avail able testi nony may be considered to be "newy

di scovered” within the neaning of Rule 33. Although we

have previously noted this circuit's "strong[ ] suggest[ion]"

that "a non-party witness' post-trial offer to testify would fai

to qualify as newy discovered evidence where the substance

of the testinony was known to defendant at the time of trial,"”
Q oster, 185 F.3d at 915, we |eave for another day the
qguestion of the vitality of this court's earlier opinions in Di
G ovanni v. D G ovannantonio, 233 F.2d 26, 28-29 (D.C

Cr. 1956), and Anps v. United States, 218 F.2d 44, 44 (D.C
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Cir. 1954), in which we granted newtrials on the basis of
"newl y di scovered" evidence that was known to exist but was
unavai l abl e to the defendant at the tinme of trial

I1'l. Conclusion

For the reasons given above, former Secretary Espy's
new y available testinony is not a sufficient basis for granting
Schaffer a newtrial. Accordingly, we reverse the order
granting a newtrial, reinstate the jury's verdict on the Meat
I nspection Act count, and remand the case to the district
court for sentencing.

So
or der ed.
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