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Assistant United States Attorneys, were on brief for the
appel | ee.

Bef ore: Henderson, Rogers and Tatel, G rcuit Judges.
pinion for the court filed Per Curiam

Crcuit Judge Henderson filed a separate concurring
opi ni on.

Crcuit Judge Rogers filed a separate concurring opinion
Circuit Judge Tatel filed a separate concurring opinion

Per Curiam Appellant Russell Eugene Weston Jr. appeals
the district court's order authorizing the Bureau of Prisons
(Bureau) to forcibly nmedicate Weston with antipsychotic
drugs based on the Bureau's determ nation that the treat-
ment is medically appropriate and essential for Weston's
safety and for the safety of others. Because the district
court's order relied on testinony supporting forced nedi-
cation for the purpose of making Weston conpetent to stand
trial, an additional justification which the Bureau advanced
but the district court found unnecessary to reach, we reverse
the district court and remand for consideration of both of the
Bureau's justifications.

On Cctober 9, 1998 Weston, a diagnosed paranoi d schi zo-
phrenic, was charged in a six count indictment with the July
24, 1998 nurder of two United States Capitol Police officers
and the attenpted murder of a third.1 On April 22, 1999 the
district court found Weston, who is confined at the Federa
Correctional Institution in Butner, North Carolina (Butner),

1 The indictnent charged two counts of nurder of a federa
of ficer while engaged in his official duties in violation of 18 U S.C.
ss 1113 and 1111; one count of attenpted nurder of a federa
of ficer while engaged in his official duties in violation of 18 U S.C.
ss 1114 and 1113; one count of carrying and using a firearmduring
and inrelation to a crinme of violence in violation of 18 U S.C
s 924(c); and 2 counts of carrying and using a firearmduring and
inrelation to a crine of violence and causing a death thereby in
violation of 18 U . S.C. s 924(c) and 924(j)(1).

i nconpetent to stand trial and conmtted himfor treatnent
to restore his conpetency pursuant to 18 U.S.C. s 4241(d).
The i nconpetency order provided that, should nedical per-
sonnel concl ude antipsychotic injections were warranted, the
Bureau coul d seek involuntary medi cati on authorization in
accordance with "the adm nistrative procedures under 28
C.F.R s 543 [sic],2 provided that counsel for M. Wston
recei ve reasonabl e notice before a hearing commences." Ap-
pendi x vol. i (App. i) 47. The order further directed: "No
adm ni stration of psychotropic nmedications to defendant
against his will shall occur w thout the prior approval of this
Court in a witten Oder;...." 1d.

On May 13, 1999 the Bureau conducted an involuntary
medi cati on hearing w thout notifying Weston's counsel. Wes-
ton was represented at the hearing by Ray Pitcairn, the Day



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #99-3119  Document #505725 Filed: 03/24/2000  Page 3 of 24

WAt ch Nursing Supervisor at Butner. Follow ng the presen-
tation of evidence the hearing officer, Bryon Herbel, MD., a
psychi atrist, determ ned Weston should be forcibly nedicat-
ed. Butner's warden affirned the determ nation. The dis-
trict court held a hearing on May 28, 1999 to review the
Bureau's decision and in an order dated June 18, 1999 re-
manded the matter to the Bureau because Weston's counsel
had not been notified of the hearing in accordance with the
April 22, 1999 inconpetency order and because the Bureau
had neither sought nor presented at the hearing evidence
favorabl e to Weston.

The Bureau conducted a second hearing before Dr. Herbel
on July 8, 1999. Weston was again represented by Pitcairn
who presented the witten report of Weston's expert witness,
Raquel E. Gur, MD., also a psychiatrist. 1In addition, Pitc-

2 Bureau regul ation 549.43 requires that, before a patient's invol-
untary nedication, a hearing be conducted by a psychiatrist, with
24-hour notice to the patient, at which he has the right to appear, to
have a staff representative, to present evidence and to request that
W t nesses be questioned by his staff representative or by the
hearing officer. The hearing officer's determ nati on regarding
medi cati on may be appealed to the institution's nmental health
di vi si on adm ni strator.
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airn of fered argunents suggested to himby Wston's coun-

sel, who were not thenselves permtted to attend the hearing.
The governnent offered the expert testinmony of Sally C
Johnson, M D., Associate Warden for Health Services at

But ner and Weston's treating psychiatrist. At the conclusion
Dr. Herbel determ ned Weston "suffer[s] froma nenta

illness, and that nedication is an appropriate treatnment for

[his] illness, and that [he] can be treated against [his] will."
App. ii 90-91. He explained his decision to Wston as
fol | ows:

The reason is that you are gravely disabled, you pose a
ri sk of dangerousness to others and to yourself w thout
treatnment, and that you need to becone conpetent to
stand trial, and that no other inter--less intrusive inter-
vention will be successful for them

Id. at 91. Weston appealed to the warden who again affirned
the hearing officer, stating:

Medi cal staff have di agnosed you with Schi zophreni a,
Paranoid Type, Chronic. The record indicates that you
experience a variety of grandi ose and paranoi d del usi ons
including a belief that you are able to reverse tinme, and
that people who are killed are not really dead. Such

del usi ons have caused you to be dangerous to others, and
potentially to yourself, gravely disabled, and inconpetent
for trial. This conclusion is supported by the record.
Mental Health staff have determ ned that you suffer
froma mental di sease which may be treated with psycho-
tropi c medi cation, and restore your conmpetency for trial
Therefore, your appeal is denied and staff may proceed
accordi ngly.

App. ii. 3.
On August 20, 1999 the district court held a second judici al
review hearing. In a decision dated Septenber 9, 1999 the

court upheld the Bureau's decision to nedicate Wston on the
ground that "the proposed nmedication is medically appropri-
ate and that, considering less intrusive alternatives, it is
essential for the defendant's own safety or the safety of
others." United States v. Weston, 69 F. Supp. 2d 99, 118
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(D.D.C. 1999). The court declined to review the Bureau's
additional justification, that medication was necessary to ren-
der Weston conpetent for trial, or to address Weston's cl aim
that forced medication would infringe his Sixth Arendnent

right to a fair trial. These two issues, the court found, were
not then ripe "where the defendant has not yet been arraign-

ed and where there is no record evidence to suggest that the
government's medi cal reasons are pretextual."™ 1d. at 107.

In the court's opinion the issues could adequately be ad-
dressed later "[in] the event that nedication successfully
renders the defendant conpetent to stand trial." 1d. Wes-

ton contends the Bureau's decision is unsupported by the
record and that the Sixth Amendnent argunment is now ripe

for resolution. W agree on both points.

As an initial matter, Weston asserts the district court
applied the wong standards in review ng the Bureau's deter-
m nation "that antipsychotic nmedication is medically appropri-
ate and that, considering less intrusive alternatives, it is
essential for the defendant's own safety or the safety of
others." 69 F. Supp. 2d at 118. Follow ng the Suprene
Court's opinion in Washington v. Harper, 494 U S. 210, 223
(1990), the district court reviewed the Bureau' s nedical/safety
justification substantively under a "reasonabl eness" standard,
see 69 F. Supp. 2d at 116-18, and procedurally under the
Admi ni strative Procedure Act's "arbitrary and capri ci ous”
test, see 69 F. Supp. 2d at 107 (citing 5 U S.C. s 706(2)(A)).
Weston mai ntains that the Suprene Court's decision in Rig-
gins v. Nevada, 504 U S. 127 (1992), in which the court
consi dered forced nedi cation of a detainee, as here, rather
than of a convicted inmate, as in Harper, requires instead
revi ew under the "strict scrutiny” and "de novo" standards.

It is true the Riggins Court recognized that decisions affect-
ing a detainee's trial rights may warrant closer scrutiny than
t hose nade for i nmates who have al ready been tried and
convicted. See 504 U.S. at 135. ("Under Harper, forcing

ant i psychotic drugs on a convicted prisoner is inpermssible
absent a finding of overriding justification and a determ na-
tion of nedical appropriateness. The Fourteenth Amendnent
affords at |east as nmuch protection to persons the State

Page 5 of 24
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detains for trial.") (enmphasis added; «citations omtted). The
Court, however, declined to clarify the standards of review for
det ai nees. The opi nion makes no nention of the applicable
procedural standard and the Court found "no occasion to

finally prescribe ... substantive standards.” 1d. at 136. W
i kewi se need not decide the issue at this point, given the |ack
of support for the district court's medical/safety determ na-
tion, preferring instead to await the district court's findings
on remand using the guidance that R ggins provides.

In Riggins the Suprenme Court overturned the Nevada
state court conviction of a defendant who had been invol un-
tarily medicated during trial. The Court acknow edged, as
did the district court below that involuntary medication may
be justified by medical/safety concerns and might be justified
by the need to render a defendant conpetent for trial

Nevada certainly would have satisfied due process if the
prosecuti on had denonstrated, and the District Court

had found, that treatnment with antipsychotic mnedication
was mnedi cal ly appropriate and, considering |l ess intrusive
alternatives, essential for the sake of Riggins' own safety
or the safety of others. See Harper, supra, 494 U. S., at
225-226, 110 S.Ct., at 1039; cf. Addington v. Texas, 441
U S 418, 99 S.C. 1804, 60 L.Ed.2d 323 (1979) (Due
Process Clause allows civil commtnment of individuals
shown by cl ear and convinci ng evidence to be nentally il
and dangerous). Simlarly, the State m ght have been
able to justify nmedically appropriate, involuntary treat-
ment with the drug by establishing that it could not
obtain an adjudication of Riggins' guilt or innocence by
using less intrusive neans. See Illinois v. Alen, 397

U 'S 337, 347, 90 S.Ct. 1057, 1063, 25 L.Ed.2d 353 (1970)
(Brennan, J., concurring) ("Constitutional power to bring
an accused to trial is fundamental to a scheme of 'or-
dered liberty' and prerequisite to social justice and
peace").

504 U.S. at 135-36. Nevertheless, the Court overturned the
state court mnedication order for inadequate factual findings,
in part because it "did not adopt the State's view, which was

Page 6 of 24
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that continued adm nistration of Mellaril was required to
ensure that the defendant could be tried" and did not "indi-
cate a finding that safety considerations or other conpelling
concerns outwei ghed Riggins' interest in freedomfrom un-

want ed anti psychotic drugs.” 1d. at 136. The district court's
determ nation bel ow suffers fromsimnlar defects.

First, although the district court, unlike the state court in
Ri ggi ns, made a finding that antipsychotic medication is not
only medically appropriate but also essential to safety, the
finding is not supported by the record. The evidence bel ow
focused on the feasibility and desirability of restoring Ws-
ton's conpetency. Thus, while the record focused on whet her
the adm nistration of antipsychotic drugs was "nedically ap-
propriate" to nmake himconpetent to stand trial, there is
conparatively little evidence on the safety issue. Further
what evidence there is indicates that in his current circum
stances Weston poses no significant danger to hinself or to
others. Dr. Johnson herself testified at the August 20, 1999
hearing that, given Weston's "inmedi ate contai nment situa-
tion," she felt confident the Butner staff "can prevent him
fromharm ng hinmself or others under his imedi ate parane-
ters of incarceration where he is in an individual roomwth
limted access to anything that he could harmhinmself with or
anyone el se with, and he remai ns under constant observa-

tion." JAii 121. In her view, "those precautions are ade-
quate to prevent risk--to prevent episodes of harmto hinself
or to others.” 1Id. In light of this testinony, we cannot

sustain the district court's determ nation that involuntary
medi cation is "essential for the defendant's own safety or the
safety of others.”™ 69 F. Supp. 2d at 118. |If the government
advances the nedical /safety justification on remand, it wll
need to present additional evidence showing that either Ws-
ton's condition or his confinenent situation has changed since
the hearing so as to render hi m dangerous.

Second, the district court here (like the state court in
Riggins) failed to address the government's theory that nedi-
cation is necessary to render Weston conpetent for trial
describing the trial conmpetency issue as "collateral” and not
yet "ripe." W disagree with this characterization. Involun-
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tary antipsychotic nedication has the potential to adversely
affect the defendant's ability to obtain a fair trial as guaran-
teed under the Sixth Anendnent. See United States v.

Brandon, 158 F. 3d 947, 954 (6th Cr. 1998) (concluding forced
medi cation may inplicate Sixth Armendnent right); United

States v. Morgan, 193 F.3d 252, 264-65 (4th Cr. 1999)

(acknow edgi ng sane). Weston's chall enge here, based on

this potential, is ripe for two reasons. First, as noted above,
t he evidence, including Dr. Johnson's testinony and the

determ nati ons of both the hearing officer and the warden,

see supra p. 4, focused on the need to restore Wston's
conpetency, placing the issue squarely before the district
court. Second, and nore inportant, because antipsychotic

medi cation may affect the defendant's ability to assist in his
defense, see Riggins, 504 U.S at 137; id. at 143 (Kennedy, J.,
concurring); Brandon, 158 F.3d at 954, post-nedication re-
view may cone too late to prevent inpairment of his Sixth
Amrendnent right. Accordingly, both the defendant, whose

right to present a defense may be infringed by involuntary

medi cati on, and the governnent, whose eventual prosecution

of the defendant may be forecl osed because of the infringe-
ment, are entitled to pre-nedication resolution of the Sixth
Amendnent i ssue.

For the foregoing reasons, we reverse the district court's
Septenber 9, 1999 menor andum opi ni on and order and re-
mand for the court to assess each of the Bureau's justifica-
tions and to consider the potential inpact of conpelled
medi cati on on Weston's Sixth Arendnment fair trial right.3
Because the trial conpetency and Sixth Amendnent issues
are | egal rather than nedical or penol ogical issues, on re-
mand the district court should retain jurisdiction to decide
themitself. See Brandon, 158 F.3d at 960 ("district court
[must] nmake the | egal determ nation of whether [defendant]
if forcibly nedicated, would be conpetent to participate in a
trial that is fair to both parties,” which "is distinct fromthe

3 The court should al so consider whether there is any nmerit to
Weston's contention that medical ethics preclude ordering a patient
medi cated in a potential capital case.
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nedi cal determ nation that the nedical experts [ ] discuss")
(enphasi s original).

So ordered.
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Karen LeCraft Henderson, Circuit Judge, concurring:

I concur in the majority's opinion but wite separately to
express ny belief that the applicable standards for review ng
an institution's nedical/safety determ nati on appear to ne, at
| east, to be the sane for a detainee as for a convicted inmate.

In Washi ngton v. Harper, 494 U. S. 210, 223 (1990), the
Supreme Court adopted a substantive "standard of reason-
abl eness” under the Due Process O ause in deciding to invol -
untarily medicate a prison i nmate because "[t]he extent of a
prisoner's right under the C ause to avoid the unwanted
adm ni stration of antipsychotic drugs nust be defined in the
context of the inmate's confinenent” and because the reason-
abl eness standard satisfies "the need to reconcile [the court's]
| ongst andi ng adherence to the principle that inmates retain at
| east some constitutional rights despite incarceration with the
recognition that prison authorities are best equi pped to nmake
difficult decisions regarding prison admnistration.” 1d. at
222-24. Applying this standard, the Court concluded that,
"given the requirements of the prison environnment, the Due
Process Clause pernits the State to treat a prison inmate
who has a serious nental illness with antipsychotic drugs
against his will, if the inmte is dangerous to hinself or
others and the treatnment is in the inmate's nedical interest,"”
494 U. S. at 227. The sane reasoni ng supports applying the
reasonabl eness standard before conviction and the Court
recogni zed as nmuch in Riggins v. Nevada, 504 U S. 127
(1992), noting that "in the trial or pretrial settings, Nevada
certainly woul d have satisfied due process if the prosecution
had denonstrated, and the District Court had found, that
treatment with antipsychotic nedication was mnedical ly appro-
priate and, considering |less intrusive alternatives, essential
for the sake of Riggins' own safety or the safety of others.”
504 U.S. at 135 (citing Harper, 494 U S. at 225-226).

Procedural ly, the Harper Court concluded that the role of
the courts is sinply "to ensure that the decision to nedicate

an inmate against his will is neither arbitrary nor erroneous
under the [substantive due process] standards.” 494 U. S at
228. "An inmate's interests,"” the Court concluded, "are

adequately protected, and perhaps better served, by allow ng
the decision to nedicate to be nmade by nedi cal professionals
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rather than a judge,” id. at 232. Again, the Court's rationale
applies no less to a detainee than to a convicted inmate. |
therefore believe that the district court correctly adopted as
its procedural standard of review the one set forth in the

Admi ni strative Procedure Act, 5 U S.C. ss 551 et seq., which
permts agency action to be set aside only if it is " "arbitrary,
capricious, an abuse of discretion, or otherwi se not in accor-
dance with law.' " See 69 F. Supp. 2d at 116. | further
bel i eve that under this standard the district court properly
uphel d the Bureau's determ nation that antipsychotic nedi-
cation is "nmedically appropriate,” a finding that is well sup-
ported by the record, although the majority opinion correctly
hol ds the evi dence does not support the concomitant finding
that in his then-confinenent situation Wston posed a safety
risk to hinself or others.*

Finally, far fromagreeing with Judge Tatel's apparent
concern over the defendant's "presentation" at trial, | see no
di fference between his potentially altered state then, as com
pared to his conduct on the day of the nurders, and the
status of a defendant whose defense to nurder is of the "heat

* | say "correctly" only because Johnson expressly opined that
West on was not dangerous "under his inmedi ate paraneters of
incarceration where he is in an individual roomwith limted access
to anything that he could harmhinmself with or anyone el se wth,
and he remai ns under constant observation"” See Maj. Op. at 7
(quoting JAii 121). Oher testinony from Johnson, however,
supports the court's finding of dangerousness. See 69 F. Supp. 2d
at 109 (citing Johnson's opinion that "when she and ot her staff
menbers go into his room doing so 'poses sone i mediate risk of
potential harm to herself and to those persons” and that "the
def endant now refuses to respond to questions regardi ng suicide")
(record citations omtted). | also note that in Harper the Suprene
Court questioned whet her "physical restraints or seclusion are
acceptabl e substitutes for antipsychotic drugs, in terns of either
their nedical effectiveness or their toll on limted prison resources.
Harper, 494 U S. at 227 (footnote omitted). |In the Iong term such
"alternatives" to medication nmay prove both harnful to Wston and
a drain on institutional resources, especially since, if he goes
unnedi cat ed, Weston may very well be institutionalized indefinitely,
if not permanently.
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of passion"” variety. No one would argue that due process
requires that the latter duplicate his "hot blood" in court. In
any event the testinmony of both lay and expert w tnesses,

whet her on direct or cross, will suffice to address any differ-
ences in Wston's appearance.
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Rogers, Circuit Judge, concurring: | concur in the

j udgrment of the court reversing the district court's order and

remandi ng the case for further findings. | wite separately

principally to note a reservation with regard to the proper
standard of review of a regulation of the Federal Bureau of
Prisons as applied to a pretrial detainee, and to clarify our
reasons for remanding. | also join Judge Tatel's concurring
opi nion describing the "daunting task" faced by the district
court upon remand. See infra Tatel, J., concurring at 1.

Confronted with the question of whether a judicial hearing
is required before the State may treat a nentally ill convicted
prisoner with antipsychotic drugs against his will, the Su-
preme Court in Washington v. Harper, 494 U S. 210 (1990),
held that, "[g]iven the requirenents of the prison environ-
ment, the Due Process Clause permts the State to treat a
prison inmate who has a serious nmental illness with antipsy-
chotic drugs against his will, if the inmate is dangerous to
hinself or others and the treatnent is in the inmate's nedi ca
interests" Id. at 227.1 Harper had been convicted of robbery,
was incarcerated for approximately four years during which
he was nostly housed in the prison's nmental health unit, and
was then paroled on the condition that he participate in
psychiatric treatment. Wile incarcerated he had consented
to the administration of antipsychotic drugs, and while on
parol e he continued to receive psychiatric treatnment. Even-
tually, he was civilly commtted, and his parole was revoked
after he assaulted two hospital nurses. Upon returning to
prison, he initially consented again to treatnment but in No-
venmber 1982 he refused to continue taking his medications.

He subsequently filed a civil action under 42 U S.C. s 1983
for injunctive relief and nonetary damages. 1d. at 217. The
trial court denied relief and was reversed on appeal by the
Washi ngt on Suprene Court, which held that Harper had a

liberty interest in refusing antipsychotic nedication and thus
was entitled to a hearing with full adversarial procedura
protections. Id. at 218.

1 In so holding, the Suprenme Court focused solely on the
protections afforded the prisoner under the Due Process O ause of
the Fourteenth Amendnent. 1d. at 213.
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The Suprene Court reversed. In the Supreme Court's
vi ew, while Harper possessed "a significant liberty interest in
avoi di ng unwant ed admi ni stration of antipsychotic drugs,"”
due process was nmet where the State established by a
medi cal finding the existence of a nmental disorder likely to
cause harmif not treated, and where the antipsychotic nedi-
cation was prescribed by a psychiatrist, with the approval of a
review ng psychiatrist. Id. at 221-22. The Court noted that
such protections "ensure[d] that the treatnent in question
will be ordered only if it is in the prisoner's medical interests,
given the legitimate needs of his institutional confinenment."
Id. at 222. Noting "[t]he legitimcy, and the necessity of
considering the States' interests in prison safety and securi -
ty," the Harper Court concluded that "the proper standard
for determining the validity of a prison regulation clained to

infringe on an inmate's constitutional rights is ... whether
the regulation is 'reasonably related to | egitimte penol ogi ca
interests.' " I1d. at 223 (citation omtted). Myst pertinent

here, the Suprene Court explained that this standard applies
"even when the constitutional right clained to have been
infringed is fundanental, and the State under other circum
stances woul d have been required to satisfy a nore rigorous

standard of review " 1d. (enphasis added). In other words,
t he Suprenme Court observed, while "inmates retain at | east
some constitutional rights despite incarceration.... th[is]
standard of review ... applies to all circunstances in which
the needs of prison administration inplicate constitutiona
rights.” 1d. at 223-24.

Subsequently, in Riggins v. Nevada, 504 U S. 127 (1992),
the Suprenme Court addressed a claimby a pretrial detainee
on direct appeal fromhis convictions that his right to a fair
trial was denied under the Sixth and Fourteenth Anend-
ments by the refusal to suspend the adm nistration of an
anti psychotic drug during his trial. Shortly after his arrest,
Ri ggi ns had conpl ai ned of hearing voices and a psychiatri st
prescribed Mellaril, an antipsychotic drug. The psychiatri st
| ater increased the dosage in response to Riggins' continued
complaints. 1d. at 129. After he was found conpetent to
stand trial, and after a hearing at which the trial judge denied
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his nmotion to have the nedication suspended until the end of
his trial, R ggins presented an insanity defense and testified
on his own behalf at trial. 1d. at 130-31. The jury found him
guilty and he was sentenced to death. 1d. at 131. The

Nevada Suprene Court affirmed his convictions, rejecting
Riggins' clains that forced adm nistration of Mellaril denied
himthe ability to assist in his own defense and prejudicially
affected his attitude, appearance, and deneanor at trial, and
that the State had neither denonstrated a need to admi nister
Mellaril nor explored alternatives to giving him800 mlli-
grans of the drug each day. 1d. at 131. The Suprene Court
reversed and renanded, concluding that "[i]t is clearly possi-
ble that [the] ... side effects [of antipsychotic medication]
had an i npact upon not just Riggins' outward appearance,

but also the content of his testinony on direct or cross

exam nation, his ability to foll ow the proceedi ngs, or the
substance of his communication with counsel."” 1d. at 137.

In considering Riggins' "core contention that involuntary
adm nistration of Mellaril denied him'a full and fair trial,’
the Suprenme Court noted that its decision in Harper "pro-

vi des useful background for evaluating this claim" 1d. 134.
But contrasting the circunmstances in Riggins with the

"uni que circunstances of penal confinenent” that had tem
pered its determ nation in Harper of what process is due a
convicted prisoner, the Suprenme Court stated that "[t]he
Fourteenth Amendment affords at |east as nuch protection to
persons the State detains for trial."” 1d. at 135 (enphasis
added). While the Court stated that it was not adopting a
standard of strict scrutiny, as it had "no occasion to finally
prescribe such substantive standards...."” 507 U S. at 136, it
nonet hel ess was clear that the Suprene Court did not sinply
apply the Harper standard. 1d. at 156-57 (Thomas, J.,

di ssenting). 2

2 See Riggins, 504 U S at 156-57 (Thomas, J., dissenting)
("Either the Court is seeking to change the Harper standards or

is adopting different standards for detainees without stating its

reasons.").

Page 15 of 24
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The Constitution and the Supreme Court |ong have recog-
ni zed that the rights of a convicted prisoner are different
fromthose of a pretrial defendant. See U.S. Constitution
Arends. V & VI; Riggins, 504 U S at 135; Bell v. Wlfish,
441 US 520, 535-36 (1979). Sinmlarly, the standards are
di fferent dependi ng on whether the comm t ment because of
nmental illness occurs before or after a crimnal trial. Com
pare Addi ngton v. Texas, 441 U S. 418, 428-29 (1979), and
Jackson v. Indiana, 406 U S. 715, 738 (1972), with Jones v.
United States, 463 U. S. 354, 370 (1983). To the extent that
Weston is in custody by reason of his inconpetency to stand
trial, the relevant issues are at |east his dangerousness to
hi nsel f and others, and the governnment's ability to bring him
to trial. But until he is convicted, Weston's rights and the
rel evant issues must be viewed through a somewhat different
prismthan those for a convicted prisoner. Wston's custodial
status does not entail the relinquishnent of all rights that a
person facing trial possesses, and Riggins' departure from
Harper signals as nuch. In other words, the issue raised by
Weston was not settled in Harper. But see concurring
opi ni on of Henderson, J., at 1-2.

The Suprene Court may ultimately articulate a standard
for pretrial detainees that is different fromthe one applied in
Harper to a prison inmate, particularly with regard to protec-
tion of a pretrial detainee's right to a fair trial. See, e.g.
United States v. Brandon, 158 F.3d 947, 956-60 (6th Cr.
1998) (citing Bee v. Geaves, 744 F.2d 1387, 1393-94 (10th Gir.
1984)). Rather than foreclose the issue in this circuit at this

point, | agree that the court should await the decision of the
district court on remand to provide a record and anal ysi s that
can be hel pful for review on appeal. See opinion at 6. As the

record now stands, notwi thstanding the district court's com
mendabl e effort to get a handle on a difficult issue, the
district court made insufficient findings and did not consider
all of the factors. And Riggins, while declining to enunciate
explicitly the applicabl e substantive standard, nonethel ess
provi des significant guidance to the district court on the
nature of the relevant inquiry. See opinion at 6 quoting

Ri ggi ns, 504 U S. at 135-36.
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As suggested by the | anguage conprising this guidance in
Riggins, the district court on remand nust explore fully both
t he dangerousness and trial conpetency rationales for grant-
ing the governnment's notion. The government sought forced
nmedi cati on of Wston for two reasons: to address Wston's
danger ousness to hinmself and others, and to make himcom
petent to stand trial. The evidence before the district court
focused on the latter, but the district court ruled that the
forced adnm nistration of the nedication was justified because
of Weston's dangerousness. As a result, there was no search-
ing inquiry into whether less intrusive alternatives woul d
have been sufficient to control any potential danger posed by
Weston to hinself and to others. See opinion at 7. Insofar
as we hold that the question of whether forced nedication is
necessary to achi eve conpetency for trial is ripe for adjudica-
tion, the district court must al so nake a searching inquiry
into whether |ess intrusive alternatives would make Weston
conpetent to stand trial. There also remain the attendant
et hical issues Weston raises that the district court nust
address.

In addition, the district court nust address the effect of
forced adnministration of drugs on Weston's right to a fair
trial. The district court noted that Weston had argued t hat
the Bureau of Prisons' "decision to nmedicate himagainst his
will inmplicates his Fifth Arendnent liberty interest in being
free fromunwanted nedication, his Sixth Arendment rights
to a fair trial and to counsel, and his First Anmendment right
to free expression.” Concluding that where Weston had not
been arraigned and there was no evidence that the govern-
ment's nedical reasons were pretextual, the Due Process
Ol ause required the government only to satisfy Riggins
"medically appropriate” standard, 504 U. S. at 135, the district
court further concluded that if the nedication rendered Wes-
ton conpetent to stand trial the court could then address his
argunent that the Due Process O ause or the Sixth Anend-
ment required a hei ghtened standard before he could be
forcibly nmedicated during trial. The issues of trial conpeten-
cy and fair-trial rights are distinct but they are not as
separate as the district court suggests. Wston raised a
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prelimnary fair trial issue that is inextricably linked to the
determ nati on of whether forced nmedication is necessary to
render himconpetent to stand trial and otherw se appropri -

ate.

The district court, in ruling on the government's notion
nmust consider several conflicting factors, including Wston's
right to trial and counsel, his right to be free frombodily
i nvasion, the governnent's interests in protecting his and
others' physical safety and in bringing himto trial. Whether
the underlying issue is described sinply as a matter of
whet her the governnent has nmet its burden of proof or as a
bal ance between the governnent's interests and Weston's
rights, the issue of whether Weston's right to a fair trial wll
be unnecessarily or inpermssibly infringed cannot be post-
poned altogether. H's fair trial rights inplicate the rights of
both parties, for the governnent has a right to know whet her
by medi cating Weston it will forfeit the right to bring himto
trial, and if not, what conditions are to be placed on his
medi cation in order to preserve the prosecution. |ndeed,

West on contends that ethical considerations preclude the
forced admi nistration of psychotic drugs to nmake hi m conpe-
tent in order to sentence himto death. While other issues on
the conduct of a trial are appropriately addressed at a |ater
time, as the district court acknow edged, that circunstance
does not nmake unripe the prelimnary questions that Weston

has raised. As discussed in Judge Tatel's concurring opinion
the district court nust engage in a searchi ng exam nati on of
whet her forced medication will inpermssibly interfere with
Weston's right to a fair trial in light of the serious and
conplicated issues raised by the effects that such nedication
may have upon Weston's denmeanor at trial and his ability to
assist in his own defense. See infra, Tatel, J., concurring at
3- 6.
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Tatel, Circuit Judge, concurring:

Cure her of that.

Canst thou not mnister to a mnd diseas'd,
Pluck fromthe nenory a rooted sorrow,

Raze out the witten troubles of the brain,

And with sone sweet oblivious antidote

Cl eanse the stuff'd bosom of that perilous stuff

VWi ch wei ghs upon the heart?

W Iiam Shakespeare, Macbeth, act 5, sc. 3.

Centuries after Macbeth pleaded with his doctor to cure
Lady Macbeth, a "sweet oblivious antidote" exists. Psycho-
tropic drugs like Haldol and Mellaril, for exanple, are rou-
tinely prescribed for schizophrenia. Powerful enough to
"[r]aze out the witten troubles of the brain," psychotropic
drugs can al so adversely affect a crimnal defendant's right to
a fair trial. See Riggins v. Nevada, 504 U. S 127 (1992).

| agree with ny coll eagues that this case nust be renand-
ed for the district court "to assess each of the Bureau's
justifications [for forcibly medicating Weston] and to consi der
the potential inpact of conpelled nedication on Weston's
Si xth Anmendrment fair trial right." Op. at 8 | also agree
wi th Judge Rogers' standard of review di scussion, as well as
wi th her explanation regarding why the fair trial issue is ripe.
| wite separately to set forth sone thoughts about the
daunting task the district court faces.

First, alittle nmore about Russell Eugene Weston. Forty-
three years old and having a history of nental illness, Wston
has lived with famly menbers for nost of his life. He has
wor ked for only brief periods as a | aborer, maintenance man
and nechanic. The prison psychiatrist who treated Wston
and who concl uded that he was not conpetent to stand trial
Dr. Sally Johnson, reported that Weston told her the foll ow
ing: Wile "working for NASA" in the early 1980's, he
devel oped a "Ruby Satellite System "™ a powerful reverse tine
machi ne that enables users to "push time in reverse.... by
passi ng us through the Jurassic Sea, putting us into another
time frame.” For those |like Weston with access to the "Ruby
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Satellite System™ nothing is permanent--the user can sinply
reverse tine. |If convicted and executed, Weston will "sinply

be tine reversed, put into a safe in the Capitol, and be able to
resume his life at whatever point he chooses.™

West on gave Dr. Johnson considerabl e detail about the
Ruby Satellite System Although the systemwas originally
used infrequently, "those who are now in control are basically
canni bal s." They have overused the system and "worn tine
down to 1/32 of one elenent of tine," spawning the devel op-
ment and spread of "Black Heva," a disease simlar to HV or
the plague. Black Heva "result[s] from human corpses rot-
ting, turning black, and spreading the nost deadliest disease
known to mankind." Black Heva will soon reach "epidemnc
proportions,” killing thirty-five percent of the people in the
United States. System overuse also has resulted in "conput-
ers not working right, bones being irregularly shaped, tele-
phone pol es and el ectric pol es being uneven, buildings |ean-
ing, ... rock structures distorting and swelling, [and] unequa
ground swelling and wi de spread earthquakes.” Users can
access the Ruby Satellite Systemthrough three different
consol es, one of which is on the first floor of the U S Capito
and has the capacity to override the entire System Located
in the "great safe of the U S. Senate," the override console is
accessi ble through a "roomthat is entered by going in the
front of the Capitol and taking a door to the left, next to the
el evators.”™ Because "tinme was running out,"” Weston had to
get to the override console in the Capitol so that he could
stemthe spread of Black Heva and prevent further cal am -
ties.

On remand, the district court nust answer the foll ow ng
question: In pursuing its right to try Weston for nurdering
two Capitol police officers, can the governnent, in order to
make Weston conpetent to stand trial, forcibly nmedicate him
wi thout inmpairing his right to a fair trial as guaranteed by the
Fifth and Sixth Arendnments? Weston's fair trial rights
include rights (1) not to be tried unless he is conpetent to
"consult with counsel, and to assist in preparing his defense,"
Drope v. Mssouri, 420 U S. 162, 171 (1975); (2) to testify and
"present his own version of events in his own words,"” Rock v.
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Arkansas, 483 U.S. 44, 52 (1987); (3) to be present in the
courtroom at every stage of the trial, see Illinois v. Allen, 397
U S. 337, 338 (1970); and (4) to present a defense, including

an insanity defense. See 18 U.S.C. s 17 (setting forth re-

qui rements for insanity defense).

Forci bl e adm ni strati on of psychotropic drugs can burden
these fair trial rights in several ways, one of which is through
the drugs' various side effects. See, e.g., Riggins, 504 US. at
141- 44 (Kennedy, J., concurring); Wshington v. Harper, 494
U S. 210, 229-230 (1990). The nedication can cause parkin-
sonism which is "characterized by rhythm cal nuscular trem
ors, rigidity of novenent, ... and [a] masklike" face or
expression, PDR Medical Dictionary 1301 (1995); akathisia, a
"syndrone characterized by an inability to remain in a sitting
posture, with notor restl essness and a feeling of muscul ar

quivering," id. at 41; and tardive dyskinesia, "a syndrone
consisting of potentially irreversible, involuntary dyskinetic
nmovenments ... characterized by rhythm cal involuntary

nmovenents of tongue, face, nmouth, or jaw (e.g., protrusion of
tongue, puffing of cheeks, puckering of nouth, chew ng nove-
ments)." Physicians' Desk Reference 2000 at 2156; see al so
Harper, 494 U S. at 230. Should any of these side effects
occur, Weston could find it difficult if not inpossible to focus
on the testinony of witnesses or to assist counsel with his
defense. Riggins, 504 U S. at 137.

In addition, jurors' perceptions of Wston's character could
be adversely affected if as they watch himreact to particul ar-
Iy enotional testinony--for exanple the testinony of the
of ficers' co-workers--his expression is "masklike" or he is
constantly rhythmcally noving. The tendency of psycho-
tropic medication to flatten or deaden enotional responses
could al so be damagi ng, particularly if the government seeks
the death penalty, for the jury would then be especially
sensitive to Wston's character and any denonstrations of
renorse (or lack thereof). See Riggins, 504 U.S. at 144
(Kennedy, J., concurring). Justice Kennedy put it this way in
his concurring opinion in Riggins:
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[S]erious prejudice could result if nedication inhibits the
defendant's capacity to react and respond to the proceed-
ings and to denonstrate renorse or comnpassion. The
prejudi ce can be acute during the sentencing phase of

t he proceedi ngs, when the sentencer nust attenpt to

know t he heart and m nd of the offender and judge his
character, his contrition or its absence, and his future
dangerousness. |In a capital sentencing proceedi ng, as-
sessnments of character and renorse may carry great

wei ght and, perhaps, be deterni native of whether the

of fender lives or dies.

Id. at 143-44.

Because the district court focused on the safety issue, the
record contains little information about the possible effects of
medi cati on on Weston and nothing at all about their inpact
on his fair trial rights. On remand, therefore, the district
court will need to explore questions like the follow ng: How
likely is it that these side effects will actually occur? How
severe are they likely to be? Can side effects be mtigated or
control l ed by reduci ng the dosage, changi ng the type of
medi cati on, or adm nistering nmedication to counteract these
effects, and if so, can this be acconplished wi thout reducing
the drugs' potential for controlling delusions? Considering
the answers to such questions as well as Weston's previous
experience with psychotropic drugs, the district court wll
have to determ ne whether it is likely that the drugs will so
adversely affect Weston and the jury's perception of himthat
he will be unable to obtain a fair trial. O course, the
difficulty inherent in predicting how a particular drug wll
affect a particular individual may well lead the district court
to conclude that it cannot make this determ nati on about
Weston without first nedicating him |In that event, | see no
reason why the potential for side effects would preclude the
district court from ordering nedication, provided that, should
West on becone conpetent to stand trial, the district court
conducts a second hearing to determ ne the extent to which
any side effects Weston is actually experiencing mght affect
his fair trial rights.
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Regardl ess of how the district court resolves the side
effects issue, it will also have to consider the inpact of the
drugs' intended effect--actually controlling Weston's del u-
sions--on his fair trial rights. Rendering Wston non-
delusional may inpair his ability to nmount an effective insani-
ty defense. Anyone reading Dr. Johnson's description of
Weston's del usi ons m ght well doubt that Weston truly be-
lieves them yet he convinced Dr. Johnson, an experienced
prison psychiatrist. Dr. Johnson, of course, interviewed Ws-
ton in the unnedi cated, delusional state he was in when he
allegedly conmitted the crine. WIIl a jury that sees and
hears a different Weston, one who is nedicated and non-
delusional, be as likely to believe that he truly thought there
was a Ruby Satellite Systen? | think the answer is obvious.
Ajury listening to a non-del usi onal Wston expl ai n, perhaps
quite passively, that at the time of the crinme he believed he
had to save the world fromthe Ruby Satellite Systemw || be
consi derably nore skeptical than a jury that sees and hears
the person Dr. Johnson saw and heard: Russell Weston
del usi onal and unnedi cated, explaining in the present tense
that there is a "Ruby Satellite Systenmt and that he in fact
went to the Capitol in search of the override console to save
the country from "human corpses rotting, turning black, and
spreadi ng the nost deadliest disease known to mankind. "

Were Weston's testinmony the only way for himto present
an insanity defense, | would thus have serious doubts about
whet her the governnent could involuntarily medicate him
Unlike requiring a defendant to shave or wear glasses at trial
actions which nerely restore a defendant's appearance to
what it was at the tinme of the crinme, see United States v.
Emanuel e, 51 F. 3d 1123, 1132-33 (3d Cr. 1995), forcible
medi cation chemically alters the brain and deprives the jury
of the opportunity to observe the defendant in the del usi ona
state he was in at the tine of the crime. To be sure, due
process does not require that a defendant presenting a "heat
of passion" defense "duplicate his 'hot blood in court.”
Henderson, J., concurring at 2-3. But because such a case
i nvol ves no action by the government, it has nothing to do
with the issue before us. Here the question is whether due



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #99-3119  Document #505725 Filed: 03/24/2000  Page 24 of 24

process permts the governnment through involuntary adm nis-
tration of psychotropic drugs to alter the defendant so that it
becomes i npossible for himto appear before the jury as he

was when he committed the crine. No one would suggest

that the government may prevent a defendant claimng insan-

ity frompresenting rel evant evidence about his del usions.
From a due process perspective, forcibly adm nistering psy-
chotropi ¢ nmedi cati on--what Justice Kennedy cal |l ed "nani pu-
lat[ing] the evidence"--seens no different. Riggins, 504 U S
at 142 (Kennedy, J., concurring).

But Weston's testinony nmay not be the only way for himto
present an effective insanity defense. Al though at one point
during oral argunment defense counsel took the position that
conmpul sory medi cati on, by rendering Weston non-del usi onal
woul d necessarily violate Weston's fair trial rights, at another
poi nt he suggested that an effective insanity defense m ght be
presented through the testinony of Dr. Johnson, perhaps
assisted by videotapes of Weston. On remand, therefore, the
district court should review the tapes to determ ne whet her
t hey show Weston in his delusional state, and if so, whether
when conbi ned with psychiatric testinony, they would enabl e
def ense counsel to nmount an effective insanity defense.

A final point: 1In assessing whether conpul sory medication
woul d deprive Weston of a fair trial, the district court should
keep in mnd that "the Constitution entitles a crimnal defen-
dant to a fair trial, not a perfect one." Delaware v. Van
Arsdall, 475 U S. 673, 681 (1986); see also Rock, 483 U. S. at
55 ("[T]he right to present relevant testinony is not w thout
l[imtation [and] may, in appropriate cases, bow to accommo-
date other legitimate interests in the crimnal trial process.")
(internal quotation marks omitted); Allen, 397 U S. at 342-45
(hol ding that although a defendant has a constitutional right
to be present at trial, expelling an obstreperous defendant
does not unconstitutionally infringe that right).
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