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Leonard Schaitman, Attorney, and John F. Cordes, Solicitor
U S. Nucl ear Regul atory Conmi ssion

Bef ore: Edwards, Chief Judge, Randol ph and Garl and,
Circuit Judges.

pinion for the Court filed by Crcuit Judge Garl and.

Garland, G rcuit Judge: The National Resources Defense
Council, Inc. (NRDC)1l asks us to vacate a regul ation, promul-
gated by the Nucl ear Regul atory Commi ssion, that defines
the term"neeting"” for purposes of the Governnent in the
Sunshine Act, 5 U.S.C. s 552b. The Sunshine Act requires
t hat gat herings of nenbers of certain agencies be open to the
public if they constitute "neetings" under the Act. NRDC
argues that the Commission's regulation is inconsistent with
the text and legislative history of the statute. It further
contends that the regulation is inproper because it fails to
provi de procedural safeguards necessary to facilitate effective
relief in the event that a neeting is inproperly closed to the
publi c.

We deny the petition for review W are unable to accept
NRDC s first argument because the Conm ssion has done
not hi ng nore than adopt, verbatim the Suprene Court's own
interpretation of the meaning of "neeting"” under the Act, as
set forth in FCCv. ITT Wrld Communi cations, Inc., 466
U S. 463 (1984). W are unable to accept the second argu-
ment because it conflicts with the Court's injunction against
i mposi ng non-statutory procedural requirenents on agency
deci si onmaki ng, as set forth in Vernont Yankee Nucl ear
Power Corp. v. NRDC, 435 U.S. 519 (1978).

The Sunshine Act provides, with ten specified exenptions,
that "every portion of every neeting of an agency shall be
open to public observation.” 5 U S.C. s 552b(b) (enphasis

1 NRDCis joined by a nunber of other public interest groups.
For ease of reference, this opinion will refer to these parties
collectively as "NRDC' or "petitioner."
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added). It inposes procedural requirenents to ensure, inter
alia, that advance notice is given to the public before agency
nmeetings take place. See id. s 552b(e). It also inposes
procedural requirenents an agency must foll ow before deter-

m ning that one of the ten exenptions fromthe openness

requi renent applies. See id. s 552b(d), (f). However, nei-

t her the openness requirenment, nor the rel ated procedura

requi renents, are triggered unless the governmental entity at
issue is an "agency," and unless the gathering in question is a
"meeting" of that agency.

For purposes of the Act, "agency" is defined as an execu-
tive branch authority or independent regul atory agency
"headed by a collegial body conposed of two or nore individ-
ual nmenbers, a mpjority of whom are appointed to such
position by the President with the advice and consent of the
Senate." 1d. s 552b(a)(1) (cross-referencing 5 U. S.C.

s 552(e), subsequently redesignated s 552(f)). In addition, as
wi Il becone relevant in our |ater discussion of the ITT case,
the definition of "agency" extends to "any subdi vi sion thereof
aut horized to act on behalf of the agency." 1Id. s 552b(a)(1).
The Nucl ear Regul atory Commi ssion is an agency covered by

the Act. See Phil adel phia Newspapers, Inc. v. NRC, 727

F.2d 1195, 1199-1200 (D.C. Cir. 1984).2

The Sunshine Act defines the term"neeting” as "the
del i berations of at |east the number of individual agency
menbers required to take action on behalf of the agency
where such deliberations determne or result in the joint
conduct or disposition of official agency business...." 5
US.C s 552b(a)(2). The Conm ssion's original Sunshine Act
regul ati on, adopted in 1977, merely reproduced the |anguage
of the statutory definition. See 42 Fed. Reg. 12,875, 12,877
(1977).3 It also clarified the kinds of comunicati ons not
subject to the Act, explicitly excepting only social gatherings,

2 The Nucl ear Regul atory Commi ssion is conposed of five
menbers appoi nted by the President and confirmed by the Senate.
See 42 U.S. C. s 5841.

3 The Sunshine Act requires each covered agency to promnul -
gate inplementing regulations. See 5 U S.C. s 552b(g).
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and briefings of the Conm ssion by outsiders where discus-
sion was informational and w thout specific reference to pend-
ing Comm ssion matters. See id. Under the 1977 regul ation

t he Conmi ssion "treated every di scussi on of agency business
by three or nore Conmi ssioners, no matter how i nformal or
prelimnary it mght be, as a 'neeting’ for Sunshine Act
purposes." 64 Fed. Reg. 24,936, 24,937 (1999).

In 1984, the Suprene Court decided ITT. |In the course of
its opinion, the Court said the follow ng about the term
"meeting" under the Act:

This statutory | anguage contenpl ates di scussi ons t hat
effectively predeternm ne official actions. Such discus-
sions nust be sufficiently focused on discrete proposals

or issues as to cause or to be likely to cause the individu-
al participating nenbers to formreasonably firm posi-

tions regarding matters pending or likely to arise before

t he agency.

466 U S. at 471 (citations and quotation marks omtted). In
1985, noting the decision in ITT, the Conmm ssion issued an
"interin rule that revised the definition of "nmeeting" by
appendi ng the Suprenme Court's definition, verbatim to the

| anguage of the prior regulation. See 50 Fed. Reg. 20, 889
(1985). The 1985 rul e stated:

"Meeting" means the deliberations of at |east a quorum

of Conmi ssi oners where such deliberations determ ne or
result in the joint conduct or disposition of official Com
m ssion business, that is, where discussions are suffi-
ciently focused on discrete proposals or issues as to
cause or to be likely to cause the individual participat-
ing menbers to formreasonably firm positions regard-

ing matters pending or likely to arise before the agency.

Id. at 20,891 (codified at 10 C.F.R s 9.101(c)) (new | anguage
initalics).

The 1985 rule was controversial. In response to criticism
t he Conmi ssi on announced that it would not conduct non-
Sunshi ne Act discussions until it put into place procedures to

govern such di scussions. Before the Comm ssion conpl et ed

Page 4 of 19
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t hose procedures, the American Bar Association's Adni nistra-
tive Law Section announced its intention to consider the

i ssue, and the Comni ssion decided to defer inplenmentation of
the 1985 rul e pending recei pt of the ABA's views. See 64
Fed. Reg. at 24,938. 1In 1987, the ABA issued its reconmen-
dations, which urged federal agencies and courts to interpret
the term"neeting"” as the Comm ssion had proposed in
1985--by using the Supreme Court's language in ITT. See
ABA Section of Administrative Law, Report to House of

Del egates (J. A at 460).4 Despite the ABA's reconmenda-
tions, the Commi ssion took no further action. Although the
"interin rule of 1985 remai ned on the books, the agency
continued to apply its pre-1985 regul ation

In May 1999, the Conmi ssion published, for notice and
comment in the Federal Register, its intention to inplenent
the 1985 rule's definition of "meeting." The Conmi ssion
stated that its purpose was "to bring the NRC s Sunshi ne Act
regul ati ons, and the way they are applied by NRC, into closer
conformty with Congressional intent, as set forth in the
| egi slative history of the Sunshine Act and as clarified in
[ITT]." 64 Fed. Reg. at 24,936. In the Conm ssion's view,
Congress had "carefully wei ghed the conpeting consi der-
ations involved: the public's right of access to significant
i nformati on, on the one hand, and the agencies' need to be
able to function in an efficient and collegial manner on the
other.” I1d. at 24,939. "Congress," the Conm ssion said, had
"struck a balance: it did not |egislate openness to the maxi-
mum ext ent possible, nor did it provide unfettered discretion
to agencies to offer only as nuch public access as they m ght
choose.” 1d. The notice listed a nunber of exanples of
topics that mght be the subject of non-Sunshine Act discus-
sions under the new rule, "so long as the discussion wll not
effectively predeternm ne final agency action.” Id. at 24, 941.
The topics included: "How well is the agency functi oning,
what are our successes and failures, what do we see as nmj or

4 The Administrative Law Section issued its recommendati ons
in 1986; the ABA adopted themin February 1987. See 64 Fed.
Reg. at 24, 938.
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chal l enges in the next five and ten years, what is the state of
our relations with the public, industry, Congress, the press?”
Id. at 24,941-42.5 A final order inplenenting the rule be-
cane effective on August 23, 1999. 64 Fed. Reg. 39,393

(1999).

This court has authority to set aside agency regul ations
that are "not in accord with" the requirenments of the Sun-
shine Act. 5 U S.C. s 552b(g). That, NRDC contends, is
how t he Conmi ssion's definition of "neeting" should be char-
acterized. W consider this contention bel ow

A

In petitioner's view, the agency's definition of "neeting" is
fundanmental | y i nconsistent with both the | anguage and | egi s-
lative history of the Act. NRDC s argunent concerning the
statutory | anguage cannot be easily dism ssed. The Act
states that the term"neeting” means the deliberations of a
qguorum of an agency, "where such deliberations determ ne or
result in the joint conduct or disposition of official agency
business.” 5 U S.C s 552b(a)(2) (enphasis added). Select-
ing fromthe "or" clauses, the statutory definition of "neet-

i ng" woul d appear to include any deliberations that "result in
the joint conduct ... of official agency business,"” even if they
do not "determ ne" either the joint conduct or disposition of

t hat business. The Conmi ssion's definition, on the other

hand, is limted to deliberations that are "likely to cause the
i ndi vidual participating menbers to formreasonably firm
positions regarding” the matter--that is, to deliberations that
"effectively predeterm ne final agency action."” 64 Fed. Reg.

at 24,941. Indeed, the Comm ssion's exanples of what it
regards as outside the scope of "neetings" denonstrate the
potential divergence between its definition and the litera

5 The Conm ssion subsequently advi sed Congress and this
court that discussions focused on specific pending matters, such as
licensing and restart authorizations, will not take place except in
"meetings" covered by the Sunshine Act. See NRC Br. at 36; see
also J. A at 240, 245, 357 (letters to nmenbers of Congress).
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statutory |l anguage. As NRDC argues, surely formal agency

di scussions of "how well" the agency is functioning, of its
"successes and failures,” of its "major challenges in the next
five and ten years,"” and of the state of its "relations with the
public, industry, Congress, [or] the press"” qualify as the
"joint conduct of official agency business,” even if they do not
pr edet er mi ne agency deci sions. 6

Nor are NRDC s arguments concerning | egislative intent
frivolous. As petitioner points out, the Act begins with a
declaration of policy that "the public is entitled to the fullest
practicable informati on regardi ng the deci si onmaki ng pro-
cesses of the Federal Government." Pub. L. No. 94-409, s 2,

90 Stat. 1241, 1241 (1976).7 In our own decision belowin ITT,
we made the same point. See 699 F.2d 1219, 1243 (D.C. Cir.
1983) ("[T]he Act's presunption of openness requires that al
doubts be resol ved against closure.”), rev'd, 466 U S. 463
(1984). NRDC al so notes that in an opinion issued prior to
the Suprenme Court's decision in ITT, this court pointed out
that the Sunshine Act, unlike the Freedom of Information Act
(FOA), 5 US. C s 552, lacks an express exenption for

predeci sional matters. See Common Cause v. NRC, 674 F.2d
921, 929 (D.C. Cir. 1982); see also ITT, 699 F.2d at 1241
("The broad sweep of the Sunshine Act does not support a

di stinction between an agency's predecisional actions and its
post deci sional efforts to inplenent, interpret, and pronote

6 Even on a literal reading, however, it is not enough that

Page 7 of 19

di scussions constitute joint conduct of official business; to cone

with the term "nmeeting," such discussions nust be "deliberations”
that "result in" such joint conduct. 5 U S.C. s 552b(a)(2).

7 See also HR Rep. No. 94-880, pt. 1, at 2 (1976) ("Absent

speci al circunmstances, there is no reason why the public should not

have the right to observe the agency deci si onmaki ng process first

hand."). The Comm ssion notes, however, that the Act's declaration

of policy goes on to state that "the purpose of this Act [is] to

provide the public with such information while protecting the rights

of individuals and the ability of the Governnent to carry out its
responsibilities.” Pub. L. No. 94-409, s 2, 90 Stat. at 1241.
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its policies.").8 And NRDC enphasi zes, as we did in the

deci sion reviewed by the Suprene Court in ITT, that the
exanpl es the legislative history provides of discussions ex-
cluded fromthe Act are largely limted to "passing references
to agency busi ness at social gatherings, casual background
conversations in offices and corridors, banter at the golf
course, and breakfast or |uncheon di scussions anong mem

bers about the day's business.” 699 F.2d at 1243 (footnotes
omtted).9 Al of this, petitioner argues, supports the notion
that Congress intended to except only "casual" conversation
fromthe definition of "neeting"--not formal discussions

about the agency's business, even if such discussions are not
likely to be predeterm native

NRDC acknowl edges that the Senate Report on the Sun-
shi ne Act declares that " t he agency nust be careful not
to cross over the line and engage in discussions which effec-
tively predetermne official actions.” S. Rep. No. 94-354, at
19 (1975). But petitioner contends that the Conm ssion cites
this sentence out of context, as it comes from a passage that
di scusses the particul ar problens of three-nenber agencies,

8 The Conmi ssion argues that "predecisional™ is not necessarily
synonynous with "predeterm native," the adjective it uses for draw
ing the Iine between neetings and nonneetings. According to the
agency, under its definition " 'predecisional' matters fall on both
sides of the Sunshine Act divide." NRC Br. at 38 n.18; see also
Common Cause, 674 F.2d at 930 (" 'The neetings opened by [the
Act] are not intended to be nerely reruns staged for the public
after agency menbers have di scussed the issue in private and
predeterm ned their views.' ") (quoting S. Rep. No. 94-354, at 18
(1975)) (enphasis added). Common Cause did not address the
definition of "neeting"” under the Act, but rather whether any of the
Act's express exenptions authorized the closure of budget discus-
sions that were conceded to be neetings. See 674 F.2d at 926.

9 See also S. Rep. No. 94-354, at 18 ("[B]rief references to
agency busi ness where the Conm ssion nmenbers do not give seri-
ous attention to the matter do not constitute a neeting."); 122
Cong. Rec. 28,474 (Aug. 31, 1976) (remarks of Rep. Fascell) (stating
that the definition of "neeting" "is intended to permt casua
di scussi ons between agency nmenbers that mght invoke the bill's
requi renents under the less formal 'concern' standard").

in which any two nmenbers woul d necessarily constitute a
quorum 10 Indeed, the full sentence begins with the words,
"When two menbers constitute a quorum™ which fill the
space indicated by the ellipses above. NRDC argues that
Congress did not intend the sentence to apply outside the
t hr ee- nenber agency context, and that it therefore has no
application to the five-nmenber Nucl ear Regul atory Comm s-
sion. But see infra note 12.

In short, were we authorized to decide the validity of the
Conmmi ssion's definition of "neeting" de novo, NRDC s argu-
ments woul d gi ve us sonme pause. NRDC contends that we
are in fact so authorized, because courts do not accord
deference to an agency's statutory interpretation where the
statute at issue, like the Sunshine Act, "inpose[s] genera
obligations on [many] governmental agencies.” NRDC v.
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Def ense Nucl ear Facilities Safety Bd., 969 F.2d 1248, 1250-51
(D.C. Cr. 1992).11 But while we may not have to defer to the

10 The passage reads as foll ows:

In three-menber agencies, two nmenbers will constitute a

quorum ... It is not the intent of the bill to prevent any two
agency nenbers, regardl ess of agency size, fromengaging in

i nformal background di scussions which clarify issues and ex-

pose varying views. Wuen two nenbers are less than a

quorum such di scussions would not in any event cone under

the section's open neeting requirenments. Wen two nenbers
constitute a quorum however, the agency nust be careful not

to cross over the line and engage in discussions which effective-
ly predetermne official actions.

S. Rep. No. 94-354, at 19.

11 See Reporters' Comm v. Dep't of Justice, 816 F.2d 730, 734
(D.C. CGr. 1987) (applying de novo review to agency interpretation
of FOA), rev'd on other grounds, 489 U S. 749 (1989); see also
Salleh v. Christopher, 85 F.3d 689, 692 (D.C. Cir. 1996) (declining to
accord deference where multiple agencies were granted authority to
interpret sane statute). The customary deference mandat ed by
Chevron U.S. A Inc. v. NRDC, 467 U S. 837 (1984), would not apply
here in any event because, as discussed bel ow, the Suprene Court
has al ready determ ned the nmeaning of the term "neeting" under
the Act. See Maislin Indus. v. Primary Steel, Inc., 497 U S 116,

views of the Nucl ear Regul atory Conm ssion, the views of the
Supreme Court are another matter. Because the Comm s-
sion's definition is taken in haec verba fromthe Court's
unani nous opinion in ITT, we now turn to an exam nati on of

t hat case.

B

The question before the Court in ITT was whet her the
Sunshi ne Act applied to informal international conferences
attended by nenbers of the Federal Comunications Com
m ssion (FCC). The conferences, referred to as the Consul -
tative Process, were intended to facilitate joint planning of
tel econmuni cations facilities. In the hope of persuading
Eur opean nations to cooperate with its policy of encouraging
conpetition in overseas tel econmuni cations services, the
FCC added the topic of new carriers and services to the
agenda. See 466 U. S. at 465. |ITT, which opposed the entry
of new conpetitors, contended that the Consultative Process
sessions constituted "neetings" of the FCC and that the
Sunshi ne Act therefore required that they be held in public.
See id. at 465-66. This circuit agreed. See ITT, 699 F.2d at
1246-50. The Supreme Court, however, reversed, hol ding
that "the participation by FCC nenbers in these sessions
constitutes neither a 'nmeeting' as defined by s 552b(a)(2) nor
a neeting 'of the agency' as provided by s 552b(b)." ITT,

466 U.S. at 469

Witing for the Court, Justice Powell undertook an exam -
nati on of the Sunshine Act's legislative history in order to
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determ ne the appropriate definition of the word "neeting."
As the Nucl ear Regul atory Comni ssion does here, he enpha-
sized those portions of the history suggesting an intent to
bal ance the interest in openness with adm nistrative concerns.
"[1]n drafting the Act's definition of 'neeting,' " the Court
sai d, Congress "recognized that the adm nistrative process

131 (1990) ("Once we have determined a statute's clear neaning, we
adhere to that determ nation under the doctrine of stare decisis,
and we judge an agency's later interpretation of the statute against
our prior determ nation of the statute's neaning.").
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cannot be conducted entirely in the public eye." 466 U S. at
469. (Quoting the Senate Report, the Court continued:

" "[I]nformal background di scussions [that] clarify issues and
expose views' are a necessary part of an agency's work." Id.
(quoting S. Rep. No. 94-354, at 19). Because it believed that
appl ying the Act in such contexts "woul d prevent such di scus-
sions and thereby inpair normal agency operations,” the

Court concluded that the Act's definition did not enconpass
them 1d.

In a footnote, Justice Powell exam ned the evolution of the
statutory | anguage defining the term"neeting." That evol u-
tion, he said, "reflects the congressional intent precisely to
define the limted scope of the statute's requirenents.” 1d. at
470 n.7. In particular, he noted that "the Senate substituted
the term'deliberations' for the previously proposed terns--
"assenbly or sinultaneous conmunication' or 'gathering --in
order to 'exclude many di scussions which are informal in
nature.' S. Rep. No. 94-354, at 10." 1d. (other citations
omtted). Justice Powell also noted that although "earlier
versions of the Act had applied to any agency discussions that
‘concer[n] the joint conduct or disposition of agency busi -
ness,' " the final version applied "only to deliberations that
"determine or result in" the conduct of 'official agency busi-

ness." " 1d. (citations onmitted). "The intent of the revision,"
he inferred, "clearly was to permt prelimnary discussion
anong agency nmenbers.” Id. (citations omtted).

Finally, the Court turned to the sane passage of the
Senate Report that we referred to at the end of Part II1.A
above- -t he passage NRDC contends applies only to three-
menber agencies. Relying on that |anguage, the Court con-
cluded that the statutory definition of "neeting" "contem
pl ates discussions that 'effectively predeterm ne official ac-
tions.' " Id. at 471 (quoting S. Rep. No. 94-354, at 19). This
concl usi on was stated wi thout qualification--wthout any sug-
gestion that it was limted to three-nmenber agencies. To the
contrary, the Court went on to endorse a definition of "neet-
i ngs" reconmended for all agencies in the Interpretive Quide
published by the Ofice of the Chairman of the Administrative
Conference of the United States (ACUS):
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Such di scussions nust be "sufficiently focused on dis-
crete proposals or issues as to cause or to be likely to
cause the individual participating nenbers to formrea-
sonably firmpositions regarding matters pending or
likely to arise before the agency." R Berg & S. Klitz-
man, An Interpretive Quide to the Government in the
Sunshi ne Act 9 (1978).

Id.12 This is the definition that the Nucl ear Regul atory
Conmi ssi on subsequently adopted as its own definition of
"meeting,"” and that NRDC now chal | enges as unl awf ul

Havi ng settled upon a definition of "nmeeting,” ITT then
applied it to the Consultative Process sessions at issue in the
case. The Court noted that the three FCC commi ssioners
who attended those sessions constituted a quorum of the
FCC s Tel econmuni cations Conmittee, to which the Conm s-
sion had del egated the power to approve applications for
common carrier certification. The Cormittee was therefore
a " 'subdivision ... authorized to act on behalf of the agen-
cy' " with respect to such applications, and hence was itself an
"agency" within the Sunshine Act's definition. 466 U S at
470-71 (quoting 5 U.S.C. s 552b(a)(1)). But while the Court
found the Committee to be covered by the Act, it concl uded
that the nenbers had not engaged in discussions that effec-
tively predeterm ned official actions. The Court noted that
I TT had "all eged neither that the Commttee formally acted
upon applications for certification at the Consultative Process
sessions nor that those sessions resulted in firm positions on

12 The Suprenme Court noted that "the O fice of the Chairnman
of the Adm nistrative Conference of the United States prepared the
Interpretive CGuide at Congress' request, s 552b(g), and after exten-
sive consultation with the affected agencies.” 466 U S. at 471 n. 10.
The ACUS gui de expressly rejected the suggestion that the quota-
tion fromthe Senate Report was limted to three-nmenber agencies:
"[ T] he passage necessarily has broader application, since there is
nothing in the statute which supports a special definition of 'neet-
ing' for agencies where two nenbers nake up a quorum"” Inter-
pretive Quide at 6. W agreed with that view in our opinion bel ow
in ITT. See 699 F.2d at 1243 n.163 (quoting Interpretive Quide at
6) .
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particular matters pending or likely to arise before the Com
mttee." 1d. at 471. Rather, the Court said, "the sessions
provi ded general background information" and permtted the
conmi ssioners to engage in an exchange of views with their
foreign counterparts "by which decisions already reached by

t he Conmi ssion could be inplenented.” Id. at 472.

Justice Powell did note that this court had reached a
contrary result. He observed, however, that we had done so
not by finding that the conm ssioners were deliberating
"upon matters within their formally del egated authority"--
i.e., applications for certification--but rather upon matters
wi thin some "undiscl osed authority, not formally del egated, to
engage in discussions on behalf of the Commission.” Id. at
472. Such deliberations, the Suprene Court said, are not
covered by the Sunshine Act at all. Again quoting the
definition of "agency" rather than "neeting," the Court noted
that the only covered deliberations are those by a " 'subdivi-
sion ... authorized to act on behalf of the agency.’" " 1d. at
472 (quoting, without citation, s 552b(a)(1)). The Act only
applies, the Court said, "where a subdivision of the agency
del i berates upon matters that are within that subdivision's
formal |y del egated authority to take official action for the
agency." 1d. Because "the Tel ecommunications Committee
at the Consultative Process sessions did not consider applica-
tions for comon carrier certification--its only formally del e-
gated authority-- ... the sessions were not 'neetings' wthin
t he nmeani ng of the Sunshine Act." 1d. at 473.

C

On its face, the Suprene Court's decision in ITT woul d
appear to end this appeal, as the definition of "neeting"
adopted by the Nucl ear Regul atory Commi ssion is the sanme
as that endorsed and applied by the Court in that case.
NRDC cont ends, however, that for a nunber of reasons ITT
is a nmuch narrower opinion than the Comni ssion believes it

to be, and that the decision's definition of "nmeeting"” is at best

unaut horitative di ctum-unnecessary to its hol ding and non-
bi ndi ng upon this court.

Page 13 of 19
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NRDC argues, first, that ITT involved only the Iimted
guesti on of whether the Sunshine Act applies where fewer
than a quorum of the agency's nenbers attend internationa
conferences, and where those nenbers have not been "for-
mal |y del egated authority to take official action for the agen-
cy." NRDC Br. at 25 (quoting ITT, 466 U.S. at 472). The
Supreme Court's "central rationale,” petitioner contends, was
that the Act "applies only where a subdivision of the agency
del i berates upon matters that are within that subdivision's
formally del egated authority.” 1d. (quoting ITT, 466 U. S at
472-73). Because the Tel econmuni cations Conmttee | acked
del egated authority to deliberate on the business discussed at
the conferences, the Act did not apply. The Court's other
| anguage, petitioner suggests, was sinply dictum

As our description of ITT nakes cl ear, however, this was
not the central--or even a sufficient--rationale for the
Court's decision. Before considering the Committee's discus-
sions on subjects as to which it did not have del egated
authority, the Court first addressed those as to which it did:
nanely, applications for common carrier certification. As to
any di scussions on that subject, the Court concluded that the
Committee had not participated in "neetings" because--in
the words of the Interpretive Quide and now of the Conm s-
sion's rul e--such discussions were not "likely to cause the
i ndi vidual participating menbers to formreasonably firm
positions regarding matters pending or likely to arise before
the agency.” 466 U. S. at 471. It was only when the Court
went on to exam ne the rationale of this court below that it
considered the Conmttee' s di scussions on subjects as to
which it did not have del egated authority, and found those
di scussions to be outside the Act. Because that finding could
not have sufficed to resolve whether discussions as to which
the conmttee did have authority constituted neetings, the
definition the Court relied upon to decide that question
cannot be characterized as di ctum

NRDC al so contends that in applying its definition of
"nmeeting,"” the Court faced only the narrow question of
whet her di scussions on topics that the Comn ssion had al -
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ready decided were included. Petitioner is correct that the
di scussions in ITT did involve an "exchange of views by which
deci si ons al ready reached by the Comni ssion could be inple-
mented.” 1d. at 472. But the Court only relied on that fact
to conclude that the discussions did not "result[ ] in firm
positions on particular matters pending or likely to arise
before the Committee"--i.e., that the discussions necessarily
could not have "predeterm ned" official decisions because the
deci sions had al ready been made. 1d. at 471. The Court

gave no hint that its opinion was limted to this unique
situation, and nothing in the Court's definition of "neeting,"
or in the Interpretive Quide upon which it was based, sup-
ports such a reading. Although ITT may be factually distin-
gui shed fromthe instant case on this ground, we are not free
to turn every factual distinction into a reason for ignoring the
Supreme Court's consi dered gui dance.

NRDC does correctly point out that there was a second,
truly independent ground for the Court's decision in ITT--
one to which we have averred, but not yet described. 1In a
si ngl e paragraph at the end of the opinion, the Court concl ud-
ed that not only were the Consultative Process sessions not
"nmeetings" within the neaning of the Sunshine Act, they
were al so not neetings of an "agency." The internationa
sessi ons were not neetings of an "agency,"” the Court said,
because the FCC did not convene them and could not unil at -
erally control their procedures. 1d. at 473

There is no question that this rationale was an i ndependent
basis for the Supreme Court's decision: to come within the
Sunshi ne Act, discussions nmust be both "neetings" and neet-

i ngs of an "agency," and the Court concluded that the Consul -
tative Process sessions were neither. See id. at 469. None-
t hel ess, "where there are two grounds, upon either of which
an appellate court may rest its decision, and it adopts both,
"the ruling on neither is obiter [dictun], but each is the
judgrment of the court, and of equal validity with the other.'
Dooling v. Overhol ser, 243 F.2d 825, 828 (D.C. Cr. 1957)
(quoting United States v. Title Ins. & Trust Co., 265 U S. 472,
486 (1924)); see Wods v. Interstate Realty Co., 337 U S. 535,
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536 (1948) ("Wiere a decision rests on two or nore grounds,
none can be relegated to the category of obiter dictum™).
Moreover, even if the Court's reliance on two independent
grounds rendered each dictum we would still be bound by its
interpretation of the term"neeting," since " '[c]arefully con-
sidered | anguage of the Suprene Court, even if technically
dictum generally must be treated as authoritative.' " United
States v. COakar, 111 F.3d 146, 153 (D.C. Cr. 1997) (quoting
Doughty v. Underwiters at Lloyd s, London, 6 F.3d 856, 861
n.3 (1st Gr. 1993)); see also Bangor Hydro-Elec. Co. v.

FERC, 78 F.3d 659, 662 (D.C. Cr. 1996). As our above
recitation of ITT nakes clear, the Supreme Court's | anguage
was carefully considered, following as it did the Court's
detailed review of the Act's legislative history and its adoption
of the formulation in ACUS own detail ed guide.

Finally, NRDC contends that the Conmmi ssion's definition
wi || underm ne the purposes of the Act. Petitioner argues
that the Commission's definition should be vacated because it
elimnates an "objective" rule and replaces it with a "vague,
whol Iy subj ective standard" that, if permtted to stand, "wll
fatally underm ne the Sunshine Act" and "make abuse inevit-
able.”™ NRDC Br. at 11, 23. It is inpossible to conceive,
NRDC argues, that the kinds of discussions the Conm ssion
descri bes as non-neetings could occur without at |east one
conmi ssioner formulating a reasonably firmposition on a
matter before the agency. Thus, petitioner urges, the Com
mssion's rule "is contrary to the Act." 1d. at 24.

In many ways, NRDC s argunment echoes points nade by
this court inits decision belowin ITT. See 699 F.2d at 1244.
In its own decision, however, the Suprene Court instructed
that the definition now adopted by the Commi ssion is the one
that Congress itself intended. Because the Comm ssion's
definition is therefore that of the Act itself, it neither can be
contrary to the Act nor can it fatally undermne it.13

13 For like reasons, we reject NRDC s suggestion that we
vacate the Conmi ssion's definition because "there is no prospect
that it will solve the NRC s purported 'collegiality' deficit, which is
the ostensible rationale for the rulenmaking.” NRDC Br. at 28.
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In the alternative, NRDC argues that even if the Comm s-
sion"s rule is consistent with the statutory definition, we
should "find it illegal for the NRCto inplenment the rule
wi t hout m ni mal procedural safeguards,” such as maintaining
conpl ete records of all closed, non-Sunshine Act discussions.
NRDC Br. at 13. Such procedures are necessary, petitioner
mai nt ai ns, because the Conm ssion cannot be trusted "to
determ ne unilaterally when they are starting to form'rea-
sonably firm positions'--and hence when public access is
required." Id. Wthout a contenporaneous witten record,
judicial review of whether the agency is inproperly closing
meetings will assertedly not be possible.

NRDC does not argue that its proposed procedures are
requi red by the Sunshine Act itself, and they plainly are not.
As the Senate Report nade clear: "Any neeting falling
outside the definition [in s 552b(a)] is not subject to any of
the other provisions of the bill." S. Rep. No. 94-354, at 19.
Thi s doons petitioner's chall enge because, under the Su-
preme Court's decision in Vernmont Yankee, " 'absent constitu-
tional constraints or extrenely conpelling circunstances
courts are never free to inpose on the NRC (or any other
agency) a procedural requirenent not provided for by Con-
gress.” Union of Concerned Scientists v. NRC, 920 F.2d 50,

53 (D.C. Gr. 1990) (quoting Vernont Yankee, 435 U.S. at

543); see also Envirocare of Utah, Inc. v. NRC, 194 F.3d 72,
78 (D.C. Gr. 1999). The Conmmission is, of course, at liberty
to adopt additional procedures in the exercise of its discre-
tion, see Vernont Yankee, 435 U S. at 524, and in this case it
has done so: The agency has undertaken to keep a record of
the date, subject, and participants for any schedul ed non-
Sunshi ne Act di scussions anong a quorum of commi ssioners

for an initial six nonth period, and has stated that it will not
di scontinue this practice w thout advance notice to the public.
See 64 Fed. Reg. at 39,395; see also 64 Fed. Reg. at 24,942.
We, however, are wi thout authority to inpose such procedur-

al requirements against the Comm ssion's wll.
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In response to the obstacle posed by Vernont Yankee,
NRDC nakes two arguments based on analogies to litigation
under FOA. First, it notes that when an agency cl ai ns t hat
docunents are not covered by FOA a court nmay conduct an
in canera review to assess the validity of the agency's clains.
See, e.g., Spirko v. United States Postal Serv., 147 F.3d 992,
996 (D.C. Cir. 1998). The distinctions between in canera
review and the procedures requested by NRDC, however, are
plain. In canera review is expressly authorized by FO A,
see 5 U S.C s 552(a)(4)(B),14 as it is by the Sunshine Act, see
id. s 552b(h)(1). Moreover, in canera review of an agency's
records does not require the agency to add any administrative
procedures or create any new docunents; requiring the
Conmi ssion to keep minutes of its non-Sunshine Act discus-
sions would do both.

Second, NRDC points out that in FOA litigation, this
circuit requires an agency to provide a plaintiff with a
"Vaughn index," a description of and detailed justification for
t he non-di scl osure of each wi thhel d docunent. See Vaughn v.
Rosen, 484 F.2d 820 (D.C. Cr. 1973); see also Spirko, 147
F.3d at 997-98. But while this judicial rule does require an
agency to create a docunment (the index) that woul d not
otherwi se exist, it is a rule that governs litigation in court and
not proceedi ngs before the agency. |In particular, it is arule
the circuit inmposed because FO A itself places the burden on
the agency to sustain the | awmful ness of specific wthhol di ngs
inlitigation. See Vaughn, 484 F.2d at 825-26, 828; see also 5
US. C s 552(a)(4)(B). The Sunshine Act |ikew se inposes
the burden of justifying specific closures on the agency, and
expressly authorizes the court to "take such additional evi-
dence as it deens necessary"” to decide such cases. 5 U S.C

14 The express authorization was not added to FO A until 1974.
See Pub. L. No. 93-502, s B(2), 88 Stat. 1561, 1561-62 (1974)
(codified in relevant part at 5 U.S.C. s 552(a)(4)(B)). Previously,
trial courts conducted such reviews on the rationale noted in the
text below i.e., intheir role as triers of fact endeavoring to
det erm ne whet her the governnent had net its burden of justifying
speci fic nondi scl osures. See Vaughn v. Rosen, 484 F.2d 820, 825
(D.C. Gr. 1973).



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #99-1383  Document #529840 Filed: 07/14/2000  Page 19 of 19

s 552b(h)(1). But this authorization, |ike the anal ogous one
in FOA applies only to suits charging violations of the Act
with respect to specific agency neetingsl5--not to petitions
like this one, which challenge an agency's inplenmenting regu-
lations on their face.16 Neither Vaughn, nor the Sunshine
Act, authorizes this court to inpose additional procedures on
t he conduct of administrative rather than judicial proceed-

i ngs.

IV

Because the Supreme Court's decision in I TT renders
petitioner's challenge to the Commi ssion's definition of "neet-
i ng" unavailing, and because the Court's decision in Vernont
Yankee bars us frominposing the additional procedura
requi renents NRDC seeks, the petition for review is denied.

15 Section 552b(h)(1) grants district courts jurisdiction over
actions "to enforce the requirements” of the Act. "Such actions
may be brought by any person agai nst an agency prior to, or within
sixty days after, the neeting out of which the violation of this
section arises...." 5 US C s 552b(h)(1). 1In such cases, the
"burden is on the defendant to sustain his action,” and the court
may make in canmera exami nations "and may take such additiona
evidence as it deens necessary." 1d.

16 See 5 U S.C. s 552b(g). This section authorizes any person
to "bring a proceeding in the United States Court of Appeals for
the District of Colunbia to set aside agency regul ati ons" promnul gat -
ed to inplenment the requirenents of the Act.
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