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Ceneral Counsel, Peter Wnkler, Supervisory Attorney, and
Jill A Giffin, Attorney.

Bef ore: Randol ph, Tatel and Garland, G rcuit Judges.
pinion for the Court filed by Crcuit Judge Tatel
Concurring statenment filed by Grcuit Judge Randol ph

Tatel, Crcuit Judge: Petitioner challenges the Nationa
Labor Rel ations Board' s determ nation that it conmtted
unfair | abor practices in response to a union organi zi ng
canpai gn. Petitioner also challenges the Board' s inposition
of a bargaining order. Because we conclude that the Board's
unfair | abor practice determ nations are supported by sub-
stantial evidence and that the Board adequately expl ained the
need for the bargaining order, we deny the petition for review
of those issues and grant the Board's cross-petition for en-
forcenent.

Petitioner Traction Wol esal e Center Conpany, Inc., a
whol esal e tire distributor, buys tires and wheel s from nanu-
facturers and larger distributors, reselling themto tire retail -
ers and gas stations. Operating out of four warehouses--two
in New Jersey and one each in Del aware and Phil adel phi a- -
Traction enpl oyed approximately thirty-six people at the tine
of the events that gave rise to this case. Traction Wol esale
Cr. Co., Inc., 328 NLRB No. 148, 1999 W 1186753 at *10
(July 28, 1999). The unfair |abor practices at issue occurred
when Traction | earned that a union had garnered support
froma mpjority of its enployees. As determ ned by an
adm nistrative | aw judge, the relevant facts are as foll ows.

In March 1997, several Traction enpl oyees approached
Charl es Schi avone, one of the conpany's Phil adel phia drivers,
"seeki ng gui dance on howto forma union.”™ 1d. at *10. A
seven-year Traction veteran, Schiavone contacted and net
with the Teansters Union, Local No. 115, about organizing
war ehouse enpl oyees and drivers working in the conpany's
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four warehouses. At the end of that neeting, Schiavone

signed a union authorization card designating the union as his
"chosen representative in all matters pertaining to wages,
hours, and working conditions.”" I1d. He also took blank

aut hori zation cards to distribute to Traction drivers and

war ehousenmen. During the next nonth, Schiavone kept the

uni on apprized of his organizing efforts. By April 14, the
uni on had received signed authorization cards from el even of
Traction's twenty drivers and warehousenen. Id. at *11

Armed with the el even authorization cards, two union rep-
resentatives went to the Phil adel phi a warehouse on April 15
to ask Traction to recogni ze the union. There they nmet with
the on-site manager, Scott Adanms, and showed himthe
signed aut horization cards. Id. at *11. When Adans told
the union representatives that he had no authority to recog-
ni ze the union, they asked himto deliver a letter to Traction's
owners, Joseph O Donnell and Jeffrey Cohen, in which the
uni on demanded recognition. 1d. at *12.

I mredi ately after the union representatives |left, Adans
sumoned Schi avone to his office, telling himthat he was
upset that Schiavone had not told hi mabout the union
organi zing effort and demandi ng to know who had started it.
Id. at *15, 22. Adans warned that Traction would either
cl ose the warehouse or subcontract for delivery services if the
uni on canpai gn succeeded. 1d. at *15. |If Schiavone "want ed
to be a union thug |ike other union supporters who destroy
ot her people's property,” Adans said, "then go right on
ahead." Adans then told Schiavone to "get the fuck out of
here." 1d. Wen Schiavone called Adans the next norning
aski ng whet her he should return to work, Adams told him
that he had been fired. Id.

On the sane day that the union representatives nmet with
Adans and showed himthe el even signed cards, Adans
asked Kevin Tryon, another Phil adel phia driver, whether he

had signed an authorization card. 1d. at *16, 23. Wen
Tryon, who in fact had signed a card, answered no, Adans
reveal ed that he had seen Tryon's signature on a card. 1d. at

*16. Later that evening, Adans told Tryon that Traction
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woul d "rat her pay niggers $5.00 an hour" than work with the
union. 1d. He also told Tryon that Traction was "not afraid
to close down, if that's what it takes." Id.

That same day, Adans announced two policy changes for
t he Phil adel phi a warehouse. First, enployees would have to
begi n "punching out” and "punching in" on the time clock to
docunent that they took no nore than thirty mnutes for
unch. 1d. at *16-17. Second, enployees could no | onger use
conpany vans after work for personal reasons. 1d. Until
thi s announcenent, Adans had all owed such use even though
conpany policy prohibited it.

The union then filed a representation petition, and the
Board ordered an election. During the two nonths before
the el ection, Traction's two owners and Adans conducted two
nmeetings with the Phil adel phia drivers and warehousenen
that led to additional unfair |abor practice charges. At the
first neeting, on April 23, Adans told Tryon that although he
was "due for a raise, he would not be getting it...." Id. at
*18. Also during that neeting, Cohen (one of the owners)
asked the enpl oyees what Traction had done to nmake them
bring in a union, telling themnot only that Traction could
of fer themnore than the union, but that if they had any
personal or job-related problens, Traction could help. 1d. at
*18, 24. At a second neeting, this one on June 3, Cohen told
t he enpl oyees that Traction would "give themnore than the
uni on" and that once they "got past this thing, we can nove
on to sonething bigger and better." 1d. at *24.

The union lost the election. Sixteen enpl oyees voted
agai nst the union, two voted for it, and two ballots were
contested. 1d. at *19. Followi ng an evidentiary hearing, an
adm ni strative | aw judge found that Traction had conmtted a
series of unfair l|abor practices in violation of sections 8(a)(1)
and (3) of the National Labor Relations Act, 29 U S.C
ss 158(a)(1), (a)(3), by firing Schiavone, denying Tryon's
rai se, and changing its policies with respect to personal use of
vans and clocking in and out for lunch. 1Id. at *37. The ALJ
al so concl uded that Adans' comments to both Schi avone and
Tryon amounted to unfair |abor practices in violation of
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section 8(a)(1), as did Cohen's coments to Traction's Phil a-
del phi a enpl oyees. 1d. The ALJ recommended that the

Board invalidate the election and i ssue a bargaini ng order
Id. at * 38.

The Board agreed that Traction had comrtted the enu-
nmerated unfair | abor practices and that a bargaini ng order
was appropriate. I1d. at *1. The Board disagreed with the
ALJ on just one issue. Despite concluding that Traction had
committed an unfair | abor practice by changing its van policy,
the ALJ recommended no renmedy because Traction had
of fered evidence that its insurance policy wuld not cover

personal use of conpany vans. Id. at *38 n.30. W thout
expl anation, the Board ordered Traction to rescind its person-
al use prohibition. 1d. at *1 n.2. Menber Branme di ssented

on two grounds: he thought that Cohen's remarks at the

April 23 and June 3 neetings did not anmount to unfair |abor
practices; he also thought the bargai ning order inappropriate
because, in his view, the union had never attained majority
support. Id. at *5-6.

Inits petition for review, Traction argues that the unfair
| abor practice charges stenming fromthe Schiavone firing,
t he changed van policy, the denial of Tryon's raise, and
Cohen's comments are not supported by substantial evidence
in the record. Traction also challenges two of the Board's
renedies: the reinstatement of its personal van use policy
and the bargaining order. Wth respect to the latter, Trac-
tion argues that the Board failed to satisfy this circuit's strict
standards for inposing bargaining orders. See, e.g., Avecor
Inc. v. NLRB, 931 F.2d 924, 934-39 (D.C. Gr. 1990). The
Board cross-petitions for enforcenent.

Section 8(a)(1l) of the NLRA makes it an unfair |abor
practice for enployers "to interfere with, restrain, or coerce
enpl oyees” in the exercise of their rights "to self-
organi zation, to form join, or assist |abor organizations, to
bargain collectively through representatives of their own
choosi ng, and to engage in other concerted activities for the
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pur pose of collective bargaining or other mutual aid or pro-
tection....” 29 U S . C ss 158(a)(1), 157. Section 8(a)(3)
makes it an unfair |abor practice for enployers "by discrim-
nation in regard to hire or tenure of enploynent or any term
or condition of enploynent to encourage or discourage nem
bership in any | abor organization.” 1d. s 158(a)(3). To es-
tablish that an enployer's conduct (in this case, Schiavone's
firing, the change in van policy, and the denial of Tryon's

rai se) violates section 8(a)(3), the general counsel must first
show that the "protected activity was a notivating factor in

t he adverse enpl oynent decision.” Frazier Indus. Co., Inc.
v. NLRB, No. 99-1297, Slip Op. at 8 (D.C. Cir. 2000) (interna
gquotation marks omtted). |If this prinma facie showing is

made, the burden shifts to the enployer to denonstrate that
"it would have nade the adverse decision even had the

enpl oyee not engaged in protected activity.” Vincent I|nd.
Plastics, Inc. v. NLRB, 209 F.3d 727, 735 (D.C. Gr. 2000)
(citing Wight Line, Inc., 251 N.L.R B. 1083, 1089 (1980)).

In determ ni ng whet her an enpl oyer had a discrimnatory
nmotive, "the NLRB may 'consider[ ] such factors as the em

pl oyer's know edge of the enpl oyee's union activities, the em
pl oyer's hostility toward the union, and the timng of the em
pl oyer's action." " 1d. (quoting Power Inc. v. NLRB, 40 F.3d
409, 418 (D.C. Cir.1994)).

Qur review of Board unfair |abor practice determnations is
quite narrow. "The Board's findings of fact, if supported by
substantial evidence, are conclusive.” Avecor, 931 F.3d at
928. In reviewi ng the Board' s conclusions, "[w] e ask not
whet her [petitioner's] view of the facts supports its version of
what happened, but rather whether the Board' s interpreta-
tion of the facts is reasonably defensible.” Harter Tomato
Prods. Co. v. NLRB, 133 F.3d 934, 938 (D.C. Cr. 1998)

(internal quotation marks omtted). Moreover, "we mnust

accept the ALJ's credibility determ nations, as adopted by the
Board, unless they are patently insupportable.” Exxel/At-

nos, Inc. v. NLRB, 28 F.3d 1243, 1246 (D.C. Cr 1994). "W
are even nore deferential when review ng the Board' s concl u-
sions regarding discrimnatory notive, because nost evidence
of notive is circunstantial."” Vincent Plastics, 209 F.3d at

Page 6 of 25
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734. Bearing this deference in mnd, we turn to Traction's
four challenges to the Board's unfair |abor practice determ -
nations.

Schi avone Firing

This record contains nore than substantial evidence to
support the Board's concl usion that anti-union aninus noti -
vated the Schiavone firing. Adans fired Schiavone inmedi -
ately after learning not only that the union had obtai ned
el even authorization cards, but that Schiavone had signed
one. FEqually indicative of anti-union aninmus, the ALJ con-
cluded that Adans violated section 8(a)(1) by telling Tryon
and Schi avone that the conpany woul d shut down before
working with a union (a conclusion that Traction does not
contest). See Vincent Plastics, 209 F.3d at 735 ("Evidence
that an enpl oyer has violated section 8(a)(1l) of the Act can
support an inference of anti-union aninus.").

Chal | enging the Board's determnation that the genera
counsel had nade out a prima facie case of anti-union aninus,
Traction nmaintains that Adans decided to fire Schiavone on
April 11, four days before | earning that enpl oyees had aut ho-
rized the union. Traction clains that it decided to fire
Schi avone because of two incidents having nothing at all to do
with the union. The first involved Schiavone's alleged m suse
of a conpany policy that entitled enpl oyees to di scounts on
tire purchases. Wen Schi avone bought tires in early April,
he took not just the enpl oyee discount to which he was
entitled, but also a discount available only to cash-payi ng
customers. The latter discount reduced the price of the tires
by an additional $6.59. The other incident involved graffiti
t hat Adans found on the warehouse wall that said "Chuck"
and "Chuck is cool." Schiavone's first nane is Charles.

Adans testified that on April 11, after discovering that
Schi avone had taken the extra di scount and after seeing the
graffiti, he told owner O Donnell that he planned to fire
Schi avone. Adans further testified that he and O Donnel
had agreed to fire Schiavone on Mnday, April 14, but
because one enpl oyee called in sick and anot her was on

Page 7 of 25
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vacation on that day, he postponed firing Schiavone until the
next day. O Donnell's testinony confirned the basic ele-
ments of Adans' story. Relying on Adans' and O Donnell's
testinmony, Traction argues that Schiavone's firing could not
have been notivated by discrimnatory ani nus because on

April 11--the day it decided to fire him-it was unaware of

t he uni on organi zi ng canpai gn

Traction's argument suffers froma fatal flaw The ALJ
credited neither Adans' nor O Donnell's testinony. "It was
patently obvious," the ALJ found, "that Adans coul d not
keep his story straight on several matters, and that nuch, if
not all, of his testinmony was sinply fabricated to suit [Trac-
tion's] case." Traction, 1999 W. 1186753 at *19. Calling
Adans' testinony "self-contradictory and filled with inconsis-

tencies,” the ALJ rejected it as "sinply not credible.” 1d.
O Donnell's testinony, the ALJ found, was "equal |y unpersua-
sive." Id. at *20. Traction has offered nothing to suggest

that the AL)'s credibility determ nations are "patently insup-
portable." See Exxel/Atnos, 28 F.3d at 1246. Absent

O Donnel I's and Adans' testinony, all evidence in the record,
including the timng of the firing and the section 8(a)(1)
viol ations, points to anti-union aninus.

A prima facie case of discrimnatory ani mus havi ng been
est abl i shed, Traction could have avoi ded an unfair |abor prac-
tice finding only by denonstrating that it would have fired
Schi avone regardl ess of his union activities. Traction failed
to meet this burden. The Board concl uded that neither the
di scount policy error nor the graffiti otherw se would have |ed
to Schiavone's firing. Substantial evidence supports the
Board's conclusion. O Donnell testified not only that enploy-
ees often made price code m stakes, but also that when they
i nadvertently took extra discounts, the conmpany sinply re-
qui red repaynent of the discounted ampunt. Traction, 1999
W. 1186753 at *27. Mdreover, fromhis "observation of
[ Schi avone' s] demeanor on the witness stand and throughout
the hearing,"” the ALJ found that Schi avone was not "some-
one who would risk losing his job of 7 years for a neager
$6.59." |d. Wth respect to Traction's other explanation for
firing Schiavone, the ALJ credited Schiavone's testinony that
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the graffiti had been on the wall for close to a nonth before
Traction fired him Id. Disbelieving both Adans and

O Donnel | and believing Schiavone, the ALJ thought it
"strain[ed] credulity to believe that Adanms, having declined to
take action agai nst Schi avone when he first observed the
witing sonetime in March, woul d decide one nmonth later to

di scharge Schi avone, in part, for such activity.” 1d.

To be sure, the ALJ coul d have chosen to credit record
evi dence supporting Traction's version of events. The only
guestion before us, however, is whether substantial evidence
supports the Board's view of the disputed events, not Trac-
tion's. See Frazier, Slip Op. at 9 (affirmng Board' s unfair
| abor practice finding because "[a]lthough [the enpl oyer's]
interpretati on of evidence nmay be reasonable, the Board's
finding to the contrary was supported by substantial evi-
dence"). Because we find no basis for questioning the ALJ's
credibility determ nations, we affirmthe Board' s concl usion
that the Schiavone firing anbunted to an unfair |abor prac-
tice.

Personal Use of Conpany Vans

Chal l enging the Board's determnation that it violated sec-
tions 8(a)(3) and (1) by changing its van policy in retaliation
for its enpl oyees' organizing efforts, Traction argues (as it
did with respect to the Schiavone firing) that it could not have
been notivated by anti-union aninms. Wen O Donnell told
Adans to start enforcing the conpany policy prohibiting
personal use of vans (on April 11), the company says, it did
not know about the union's organizing efforts. According to
Adans, O Donnell told himto start enforcing the personal use
prohi bi ti on because the conpany had received a sunmons for
an unpai d New York parking ticket on one of the vans.

Traction also offered a letter fromits insurance conpany
stating that its policy does not cover personal use of conpany
vans. Fromthis, Traction argues that substantial evidence
does not support the Board's unfair |abor practice determ na-
tion.

Page 9 of 25
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Agai n, Traction m sunderstands the substantial evidence
standard. Having discredited both Adans' and O Donnell's
testimony, the ALJ found that they had not discussed the van
policy on April 11. Traction, 1999 W 1186753 at *31
"[ T] he nore credi ble scenario, and the one | accept as
true,"--and the one to which we owe deference--"is that
Adans never received any such instruction from O Donnell in
the first place, and inposed the ban only after |earning that
hi s Phil adel phia store enpl oyees were supporting the Union."
Id. The ALJ also found that the insurance conpany letter
could not possibly have notivated Adans' April 15 van policy
announcenent because the letter was dated May 14. [Id. at
*31 n.27. Absent Traction's proffered explanations, the only
record evidence shows that enployees were told on April 15,

t he sane day Adans spoke with the union representatives,
that he would start enforcing the van policy. Gven this
timng, together with Adans' threats to cl ose the conpany if
the union prevailed, the ALJ's conclusion that the enforce-
ment of the van policy was notivated by discrimnatory

ani mus finds nore than adequate support in the record.

Insisting that its van policy was not in fact notivated by
anti-union aninus, Traction maintains that after April 15,
Adans made exceptions for certain enployees, including
Tryon, a known uni on supporter. Again, while such evidence
may well support Traction's version of the events, the critica
point is that substantial evidence supports the ALJ's view of
the evidence. See Frazier, Slip Op. at 9. W therefore find
no deficiency in the Board' s concl usion that the change in van
policy constituted an unfair |abor practice.

The Board's renedy is a different matter. The ALJ
recogni zed that rescission was the ordinary renedy for this
type of unfair |abor practice, but he thought it "inproper"” to
order Traction to rescind the unilateral change, i.e., to order
it toreinstate its prior practice of allow ng enpl oyees person-
al use of vans, because it "appears to be the case" that "such

practice is prohibited by its insurance policy." Traction, 1999
W. 1186753 at *38 n.30. The Board disagreed. Stating only
that "rescission ... is the customary renedy for the viola-

tions found in this case," it rejected the ALJ's reconmenda-

Page 10 of 25
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tion and directed Traction to rescind "the unilateral changes
in ... the van policy.” 1d. at 1 n.2. O course, the Board
"is free to substitute its judgment for the ALJ's," Local 702,
Int'l B hood of Elec. Wrkers, AFL-CIOv. NLRB, 2000 W

520950 at *2 (D.C. G r. 2000), but "when the Board reverses

an ALJ it 'nmust make clear the basis of its disagreement.’ "

Mat hews Readyni x, Inc. v. NLRB, 165 F.3d 74, 77 (D.C. Gr.

1999) (quoting United Food & Conmercial Wrkers Int'

Uni on, Local 152 v. NLRB, 768 F.2d 1463, 1470 (D.C.Cir.

1985). See al so Chicago Local No. 458-3Mv. NLRB, 206

F.3d. 22, 29 (D.C. Cr. 2000) ("In order for the court properly
to review the Board' s decision, it 'nust be able to discern the
rati onal e’ underlying the Board's conclusions.”) (quoting QI,
Chemical & Atomic Wirkers Int'l Union v. NLRB, 46 F.3d

82, 90 (D.C.Cir.1995)). Because the Board has failed to
explain, in either its decision or its brief, why it disagreed
with the ALJ that the insurance policy nmade rescission

i nappropriate, we grant the petition for reviewwith respect to
this issue and renand to the Board.

Tryon Rai se

In testinony credited by the ALJ, Tryon said that when he
began working for Traction in early March, Adans told him
that he woul d probably get a raise within thirty to sixty days.
Tryon testified that at the April 23 neeting, Adans said:
"You're due for your raise but nowl can't give it to you
because of the union."™ Adans denied prom sing Tryon a
rai se, explaining that when Tryon requested one, he refused
because he thought it would be "inproper"” to give Tryon any
benefits during the union organizing canpaign. Traction
1999 W 1186753 at *29.

Again crediting Tryon's testinony over Adans', the ALJ
found Adans' denial of the raise to have been notivated by
anti-union aninus. 1d. at *28-29. As the ALJ concl uded,
because Adans had prom sed Tryon a rai se, Adans was
obligated to act as he woul d have had no organi zi ng canpai gn
been underway, i.e., to give himthe raise. See Perdue
Farnms, Inc., Cookin' Good Div. v. NLRB, 144 F.3d 830, 836
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(D.C. CGr. 1998) ("[Als a general rule, an enployer's |egal
duty in deciding whether to grant benefits while a representa-
tion proceeding is pending is to decide that question precisely
as it would if the union were not on the scene.").

Traction argues that even if Adans had prom sed Tryon a
raise within thirty to sixty days, because the denial of the
rai se had not occured until after sixty days, Tryon was no
| onger entitled to it, |eaving Adans' expl anation--that he
deni ed the rai se because of his concern that it m ght be
viewed as an unl awful benefit--as the only credible evidence
in the record. To accept this argunment, we would have to
infer fromthe fact that Tryon was told that he was entitled to
araise within thirty to sixty days that he was not entitled to
the raise unl ess he asked for it before the sixtieth day. Not
only do we think this rather unlikely, but nore inportant, the
ALJ chose not to draw this inference

Cohen Statenents

Traction begins its challenge to the Board' s determ nation
that Cohen committed unfair |abor practices at the enployee
meetings on April 23 and June 3 by clainng that substanti al
evi dence does not denonstrate that Cohen even nade the
statenments. This argunent fails for the sane reason that
Traction's other substantial evidence challenges fail: the ALJ
credited the CGeneral Counsel's wi tnesses and reached a dif-
ferent concl usion, a conclusion supported by substantial evi-
dence. Not only did Tryon testify that Cohen nade the
statenments, but Cohen never directly contradicted Tryon.

Cohen did not testify at all about the June 3 neeting, and
with respect to the April 23 neeting, "while generally deny-
i ng maki ng any unlawful remarks, [he] admitted to recalling
"absol utely nothing' of what he or O Donnell may have said.”
Traction, 1999 W. 1186753 at *24.

Traction next argues that even if Cohen nade the April 23
statenments, they were not unlawful. (Traction does not ap-
pear to challenge the ALJ's ULP determ nation with respect
to Cohen's June 3 comments). Tryon testified about Cohen's
statenments at the April 23 neeting as follows: "He just
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stated that if there was ever a problem ... whether it be
personal or job-wi se, Traction was always there to help...
Sonebody from managenent or through the conmpany was

always willing to help or lend a hand." According to Tryon,
Cohen al so asked the enployees "what it was that the conpa-
ny did wong ... to bring sonebody fromthe union into the
conpany,” and he told themthat "Traction would be able to
of fer nore than" the union

Traction does not challenge the standard the Board uses to
det erm ne whether an enployer's solicitation of grievances
constitutes an unfair |abor practice: Soliciting grievances is
not initself an unfair |abor practice, but inplicit or explicit
prom ses to correct grievances may violate section 8(a)(1)
because "the conbi ned program of inquiry and correction”
suggests that "union representation [isS] unnecessary.” Reli-
ance Electric Co., 191 NLRB 44, 46 (1971), enf'd, 457 F.2d 503
(6th Cir. 1972). An enployer who has not previously solicited
gri evances but who begins to do so in the mdst of a union
canpai gn creates a "conpelling inference" that the enpl oyer
is "inplicitly prom sing” to correct the problens. 1d. The
ALJ found, and the Board agreed, that neither Traction nor
Cohen had any past practice of soliciting grievances and that
there was a "conpelling inference" that Cohen was inplicitly
prom sing to correct any problens, a prom se that was "cl ear-
Iy coercive and designed to show that [nmanagenent] al one
had the wherewi thal to address and resol ve enpl oyee prob-
lenms.” Traction, 1999 W. 1186753 at *1-2, 25.

Rel yi ng on Menber Brane's dissent, Traction argues that
it made no inplied promse to correct grievances because
"Cohen's alleged statenent nerely reflects his view of Trac-
tion's past practice with respect to its treatnment of enployees
and cannot reasonably be construed as a prom se to take any
particular action in the future." Because Cohen's statenents
were franed in the past tense, Menber Brane asserted,
there is no "basis fromwhich it can be inferred 'that the
grievances will be remedi ed and [no] circunstances giVing
rise to the inference that the renedy will only be provided if
the union loses the election.' " Traction, 1999 W 1186753 at
*6.
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No doubt Menmber Brane's interpretation--that Cohen's
statenments referred only to Traction's past practice--is plau-
sible. But the opposite interpretation, the one drawn by the
ALJ and the Board, is equally plausible, and it is to the
Board, not the dissenter, that we owe deference. According
to both the Board and the ALJ, Cohen was "plainly sending

the message that ... [Traction] was now (and woul d conti nue
to be) willing to 'lend a hand or help' with any probl ens
enpl oyees m ght have." Id. at *2. NMoreover, because it is

not at all clear whether Tryon was quoting Cohen or para-
phrasi ng what Cohen had said--"He just stated that if there
was ever a problem ... Traction was always there to hel p"--
we defer to the interpretation of the ALJ who heard the
testinmony and found that "at the April 23 neeting Cohen ..
assured [enpl oyees] that if they had any personal or job-
rel ated problem [Traction's] managenent teamwas there to
help them" Traction, 1999 W. 1186753 at *24. W there-
fore think the Board had sufficient basis for inferring that
Cohen's statements represented an inplicit prom se to cor-
rect grievances and, by extension, coercion in violation of
section 8(a)(1l). See Avecor, 931 F.2d at 931 ("W recognize
the Board's conpetence in the first instance to judge the

i npact of utterances made in the context of the enployer-
enpl oyee rel ationship.”) (internal quotation marks omtted).

This brings us to the heart of this case--Traction's chal -
| enge to the bargaining order. Qur starting point is the
Supreme Court's decision in NLRB v. G ssel Packing Co.

Inc., 395 U. S. 575 (1969). "[Where an enpl oyer has conmt-
ted ... unfair |labor practices [in addition to its refusal to
bar gai n] whi ch have nade the holding of a fair election
unlikely or which have in fact undermined a union's majority
and caused an election to be set aside.... [the Board] has the
authority to issue a bargaining order.... [T]he Board has

the sane authority even where it is clear that the union

whi ch once had possession of [authorization] cards froma
majority of the enployees, represents only a mnority when

the bargaining order is entered.” 1d. at 610. Bargaining
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orders are sometines necessary, the Court explained, because
"[i]f an enpl oyer has succeeded in underm ning a union's
strength and destroying the | aboratory conditions necessary

for a fair election, he nay see no need to viol ate a cease-and-
desi st order by further unlawful activity. The damage will
have been done...." 1d. at 612.

Because bargai ning orders can deprive enpl oyees of their
section 7 right to choose their representative, this court has
careful ly delineated the circunstances under which the Board
may issue such orders. Absent "outrageous and pervasive
ULP's," the Board may issue a bargaining order only if it has
substanti al evidence that (1) "the Union, at sone tine, ...
had majority support within the bargaining unit"; (2) "the
enpl oyer's unfair practices ... had the tendency to under-
mne majority strength and i npede the el ection process”;
and (3) "the Board [has] determine[d] that the possibility of
erasing the effects of past practices and of ensuring a fair
rerun el ection by the use of traditional renmedies is slight and
t hat enpl oyee sentinent once expressed in favor of the Union
woul d be better protected by a bargaining order."™ Avecor
931 F.2d at 934. W also require the Board "to explicitly
bal ance” several factors to determ ne whether the need for a
bar gai ni ng order outwei ghs enpl oyees' section 7 rights to a
representation election. Vincent Plastics, 209 F.3d at 734.

One additional principle guides our review of the Board's
bargai ning order. "In fashioning its renedies ... the Board
draws on a fund of know edge and expertise all its own, and
its choice of remedy nmust therefore be given special respect
by reviewing courts.” @G ssel Packing, 395 U S. at 612 n.32
"Qur essential task as a reviewing court is to assure ourselves
that the Board 'has considered the factors which are rel evant
to its choice of renedy, selected a course that is renedial
rather than punitive, and chosen a remedy which can fairly be

said to effectuate the purposes of the Act." " Caterair Int'l v.

NLRB, 22 F.3d 1114, 1120 (D.C. Cir. 1994) (quoting Peoples
Gas Sys., Inc. v. NLRB, 629 F.2d 35, 42 (D.C. Gr. 1980)).

Traction argues that the bargaining order was not justified
because (1) the union never had majority support, (2) there is
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not substantial evidence to support a bargaining order, (3) the
Board failed adequately to explain the need for the bargain-
ing order, and (4) the Board failed to consider the effect of
enpl oyee turnover. W consider each argunent in turn

Maj ority Support

The Board found that a majority of the bargaining unit
supported the union prior to the el ection because el even of
the twenty enployees in the unit had signed cards designat-
ing the union as their "chosen representative in all matters
pertaining to wages, hours and working conditions.” Caim
ing that the Board should not have counted two of the el even
aut hori zation cards, Traction argues that the union never
enj oyed majority support.

One of the disputed cards was Anthony Hess's. In support
of its claimthat this card should not have been counted,
Traction points to Hess's testinony that he had not read the
card before signing it, that he had not understood that by
si gni ng he was aut horizing the union, and that he had been
told that the only effect of signing would be that the union
could hold an election. The ALJ, however, discredited this
testinmony, relying instead on Hess's earlier affidavit in which
he said that he had in fact read the card before signing.
Traction, 1999 W. 1186753 at *33. Finding that Hess had
both read and understood the card, the ALJ counted it.

Because Traction has offered nothing to suggest that the
ALJ's credibility determination is "patently insupportable,”
we have no basis for questioning his conclusion. See
Exxel / Atnos, Inc. v. NLRB, 28 F.3d at 1246.

The ot her disputed card was Janes M chener's. M chener
never testified, nor did any witness testify to having seen him
sign the card. The ALJ authenticated the card by conparing
the signature on it with Mchener's signatures on two fornms
in Traction's personnel files: his enploynment application and
a signed copy of the conmpany's work rules. Traction, 1999
W. 1186753 at *33-34. Agreeing with the ALJ that the card
was aut hentic, the Board not only exam ned the two docu-
ments itself, but also conpared the signature on the card to
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M chener's W4 federal inconme tax withholding form 1d. at
*2-3.

Not contesting the authenticity of the three docunents on
whi ch the ALJ and the Board relied, Traction argues that the
signatures on those docunents have never been properly
authenticated. It relies on Federal Rule of Evidence
901(b)(3), which it says requires the Board to conpare the
signature on a card to an authenticated signature, not just to
a signature on an authentic docunment. Rule 901 provides:

(a) Ceneral provision. The requirenment of authentica-

tion or identification as a condition precedent to adm ssi -
bility is satisfied by evidence sufficient to support a
finding that the matter in question is what its proponent
cl ai ns;

(b) I'l'lustrations. By way of illustration only, and not by
way of limtation, the followi ng are exanples of authenti-
cation or identification conformng with the requirenments
of this rule:

* Kk %

(3) ... Comparison by the trier of fact or by expert
wi tness wi th speci nens whi ch have been aut henti cat ed.

We do not share Traction's interpretation of Rule 901. Not
only is subparagraph (3) "by way of illustration only," but
Rule 901 "is satisfied by evidence sufficient to support a
finding that the matter in question is what its proponent
clains.” Rule 901(a). Surely evidence that the signed docu-
ments cane from Traction's business files and that the com
pany relied on one of themto hire Mchener and another to
wi t hhol d federal incone taxes is "sufficient to support a
finding" that the signature appearing on them-Janmes P.

M chener--is in fact Mchener's. See Winstein' s Federa

Evi dence s 901.05[2][b] at 901-26 (listing business records as
an illustration of a method for authenticating handwiting
speci mens). For decades, noreover, the Board has treated

enpl oyee docunments from an enpl oyer's personnel files as
genui ne speci mens for purposes of authenticating signatures
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on aut horization cards. See, e.g., Aero Corp., 149 NLRB
1283, 1287 (1964), enf'd 363 F.2d 702 (D.C. Cr. 1966); Heck's,
Inc., 166 NLRB 186 n.1 (1967).

Nothing in Be-Lo Stores v. NLRB, 126 F.3d 268 (4th Gir.
1997), on which Traction relies, persuades us otherwise. In
that case, the Fourth Circuit took the Board to task for
counting "highly questionable Union authorization cards,"”
including thirteen cards "based upon [the ALJ's] conparison
of the signatures on the cards with the signatures on the
respecti ve enpl oyees' W4 fornms."” 1d. at 279. But because
the court nmade this statement only after it had concl uded that
a bargai ning order was not warranted and because it indicat-
ed that the authorization card issue "only contribute[s] to our
concern that the Union's nmajority status was one of agency
construct, rather than grassroots support,” id. at 280, we view
the statenment as dictum In any event, to the extent that Be-
Lo suggests that Rule 901 precludes authenticating signa-
tures by conparing themto signatures on authentic business
records including W4 forms, we disagree and find that the
Board, consistent with | ong-standing policy, satisfied Rule 901
by conparing the signature on the challenged authorization
card with Mchener's signature on the three authentic em
pl oyment forns.

Subst anti al Evi dence

Traction's second chall enge to the bargaining order--that it
is not supported by substantial evidence in the record--
requires little discussion, for the Board' s order easily satisfies
the standards we set forth in Skyline Distributors, Inc. v.
NLRB, 99 F.3d 403, 410-11 (D.C. Gr. 1996). There, we
summari zed the factors justifying a bargaining order as fol -
| ows:

"First, an unfair |abor practice that is viewed as 'deliber-
ate' or 'calculated is nore likely to | ead to a bargaining
order than one that is not. Second, nuch turns on the
significance of the interest being endangered. |If the

enpl oyer's statenments or acts can be characterized as
threatening either a significant economc interest, such
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as retention of jobs, or a fundanmental legal right, it is
nore likely to lead to a bargaining order. Third, acts of
reprisal, particularly discharges, are considered to be
extremely effective in swaying votes and very difficult to
renedy. Not only is there a great deal of |anguage to
this effect in Board opinions, but also the coincidence of
section 8(a)(3) violations and bargai ning orders i s nota-
ble. Fourth, promises to correct the grievance that |ed
to union organization are al so considered particularly
effective. Finally, and nost significantly, the vast mgjor-
ity of bargaining order cases involve a series of unfair

| abor practices rather than a single act of illegality."

Skyline, 99 F.3d at 411 (quoting Julius G GCetnan & Bret-
rand B. Pogrebin, Labor Relations: The Basic Processes, Law
And Practice 76 (1988) (footnotes omtted)).

Beginning with the first factor, we have no doubt that
Traction's unfair |abor practices were " 'deliberate' or 'calcu-
lated." " The ALJ found that Traction's response to the union
organi zing drive, particularly Adans' interrogation of Tryon
and Schi avone and Adans' threat that Traction would "cl ose
down, if that's what it takes,” were "clearly designed to nip
the Union's organi zational drive in the bud." Traction, 1999
W 1186753 at *21, 35. Adans' comments, noreover, threat-
ened "a significant econonmic interest,"” indeed perhaps the
enpl oyees' nost significant econonmic interest--"retention of
jobs."™ (Factor 2). Not only did Traction threaten to cl ose
down or hire others, but by firing Schiavone, the person nost
identified with the union, the conpany nade cl ear that by
voting for the union, enployees risked their jobs. (Again,
Factor 2). Traction's "acts of reprisal, particularly [Schia-
vone's] discharge[ ]" in violation of section 8(a)(3) "are consid-
ered to be extrenely effective in swaying votes and very
difficult to remedy."” (Factor 3). Repeatedly interrogating
enpl oyees, Adans sought to |earn what grievances led to the
uni on canpai gn, and both Adans and Cohen suggested t hat
they woul d correct those grievances and that enpl oyees
woul d get "bigger and better things" by rejecting the union
Put anot her way, they "pronmise[d] to correct the grievance
that led to union organization." (Factor 4).
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Finally, this case involved "a series of unfair |abor practices

rather than a single act of illegality.” (Factor 5). For
starters, Traction's response to the union organizing drive
was "inmredi ate, swift, and retributive." Traction, 1999 W

1186753 at *35. Summoni ng Schiavone to his office, Adans

i nterrogated hi mabout his union activity, then fired him
The conpany "did not stop there.” 1d. Adans twi ce interro-
gated Tryon, denied Tryon's raise, threatened to close the
Phi | adel phi a war ehouse, and i nposed new and retributive
policies on Phil adel phia enpl oyees. At two enpl oyee neet -

i ngs, Cohen commtted additional unfair |abor practices.
Taken together, the evidence reveals a conpany engaged in a
course of retribution designed not only to punish enpl oyees
who gave the union its strongest support, but also to intim-
dat e ot her enpl oyees into voting against the union. And
contrary to Traction's argunent, the effects of its actions
ext ended wel | beyond the Phil adel phi a warehouse. 1d. at *36.
Such evidence nore than sufficiently supports the bargaining
order. See Davis Supermarkets, Inc. v. NLRB, 2 F.3d 1162,
1176 (D.C. Cir. 1993) (affirm ng bargai ni ng order where com

pany's "l arge nunber of unfair |abor practices, ... conmtted
by sone of the top officials in the conpany, and ... directed
at numerous enployees ... instilled a strong fear of union

representation in the enployees."”) (internal quotation marks
omtted).

Bal anci ng

Bef ore enforcing a bargaining order, "we require the Board
to explicitly bal ance three considerations: (1) the enpl oyees
Section 7 rights; (2) whether other purposes of the Act
override the rights of enployees to choose their bargaining
representatives; and (3) whether alternative renedies are
adequate to renedy the violations of the Act." Vincent
Plastics, 209 F.3d at 738. Because of the Board's failure to
bal ance these factors, we have repeatedly refused to enforce
bar gai ni ng orders that have conme before us in recent years.

In Avecor, for instance, we declined to enforce a bargaining
order because although "the ALJ briefly discussed the first
two factors,” he never considered the third, i.e., why tradi-
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tional renedies, including a re-run el ection, would have been
i nadequate. 931 F.2d at 938. "The ALJ never expl ained,”

we said, "why the cloud created by these violations was |ikely
to linger." 1d. Rejecting another bargaining order in Char-
|otte Anphitheater Corp. v. NLRB, 82 F.3d 1074, 1078-1080
(D.C. Cr. 1996), we "searched the ALJ's decision but .
found no expl anation of why a fair election would not be
possi bl e once the Conpany has been required to post notices
and reinstate the inproperly discharged enpl oyees with back
pay." I1d. at 1079.

In our nost recent rejection of a bargaining order, Vincent
Pl astics, neither the ALJ nor the Board had provided any
expl anation for the order. Renmanding the case with instruc-
tions to either provide an adequate justification or vacate the
bar gai ni ng order, we expressed our frustration with the
Board's continued recalcitrance: "Wat is ultimtely dissatis-
fying about this fam liar dance is not a sense that this court's
institutional integrity is underm ned by the Board's refusal to
nmodify its behavior in response to operant conditioning, but
that those left in the lurch are precisely those who, in this
case, sought protection fromthe Board."™ Vincent Plastics,
209 F.3d at 739.

In this case, the ALJ explored in depth the need for the
bargai ning order. After summarizing Traction's "imedi at e,
swift, and retributive" response to the union's organizing
effort, including its threats to close or hire other workers, as
well as the retaliatory section 8(a)(3) violations, the ALJ
di scussed the effect of those actions on Traction's enpl oyees.
Traction, 1999 W. 1186753 at *35. The nature of Traction's
unfair |abor practices, he concluded, conmbined with the unit's
size and the invol verrent of the two owners in the unfair |abor
practices, had created fear so pervasive that a re-run el ection
would not fairly reflect the views of the majority of the unit.
Id. at 35-36. Adopting the ALJ's recommendation and im
posi ng a bargaining order, the Board rejected Traction's
argunent that "an effective alternative to a bargai ning order”
woul d be for a Traction representative to "read the notice to
af fected enpl oyees prior to the running of a second el ection.”
Id. at 1 n.2. "[SJuch a renmedy," the Board expl ai ned, woul d
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be "insufficient to cure the gross interference with free choice
in the election in this case."” Id.

The Board's explanation suffers fromnone of the deficien-
cies that led to our rejection of bargaining orders in earlier
cases. For instance, in Avecor the Board never expl ai ned
"why the cloud created by [the enployer's] violations was
likely to linger." 931 F.2d at 938. Here, the ALJ carefully
expl ai ned that the section 8(a)(3) violations, particularly Trac-
tion's threats to close the warehouse and its discrimnatory

di scharge of Schiavone, were not only " 'hallmark viol ations
of the nobst pernicious type," but given the small size of the
unit, likely not to have been forgotten. Traction, 1999 W

1186753 at *35. Mbdreover, as the ALJ expl ai ned, the fact

t hat the union, having once enjoyed majority support, gar-
nered only two votes in the election provided additiona

evi dence that Traction's unfair |abor practices were both
particularly effective and "likely to linger." Avecor, 931 F.2d
at 938. In Charlotte Anphitheater, we "found no expl anation
of why a fair election would not be possible once the Conpany
has been required to post notices and reinstate the inproper-
|y di scharged enpl oyees with back pay." 82 F.3d at 1079.

But here, the ALJ found that the magnitude of Traction's
unfair |abor practices, the small size of the unit, and the

i nvol venent of the conpany's two owners made its "canpaign

to underm ne enpl oyee support for the Union through fear

and intimdation" so successful that it was unlikely that
traditional renedies would "eras[e] the effects" of that cam
pai gn. Traction, 1999 W 1186753 at *36.

In view of the Board' s thorough di scussion, and keeping in
m nd our deferential standard of review, G ssel Packing, 395
U S at 612 n.32, we cannot imagi ne what nore we could

require the Board to say. |ndeed, asked at oral argunent
what el se the Board shoul d have said, Traction's counsel had
no response. |In the end, we think the words of G ssel aptly

describe this case: Having "succeeded in underm ning [the]
union's strength and destroying the | aboratory conditions
necessary for a fair election, [Traction would] see no need to
vi ol ate a cease-and-desi st order by further unlawful activity.
The danage [had been] done.”™ 1d. at 612.
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Enpl oyee Tur nover

We turn finally to Traction's argunent that the Board
failed to consider the effect of enployee turnover between the
time the unfair |abor practices occurred and the issuance of
the bargaining order. "[We have repeatedly instructed the
Board to determine the appropriateness of a G ssel bargain-
ing order in light of the circunstances existing at the time it
is entered” rather than at the tine of the election. Flan ngo
H I ton-Laughlin v. NLRB, 148 F.3d 1166, 1171 (D.C. Cir.

1998).

The Board argues that Traction waived this issue by failing
to raise it during the adm nistrative proceedings. daining
that it had raised the issue, Traction points out that it
excepted to the ALJ's "failure to consider the effect of
mtigating circunstances on the need for a bargaining order."
According to the conpany, this exception "put the Board on
notice that Traction was challenging, inter alia, the ALJ's
failure to consider the effect of enployee turnover." W
di sagree. How could the Board have known that by "mtigat-

i ng circunmstances” Traction neant enpl oyee turnover? Not

only did Traction fail to nmention enployee turnover in its
brief to the Board, but the brief contained no citation to the
pages of the record that the conpany now cont ends support

its argunment that enpl oyee turnover actually occurred.

We expect nmuch of the Board, but we have never required
it tosift through a six-hundred plus page record to find
evi dence supporting an argunent that a petitioner never
made. See Charlotte Anphitheaters 82 F.3d at 1080 ("[T]he
Board has no affirmative duty to inquire whether enployee
turnover or the passage of tinme has attenuated the effects of
earlier unfair l|abor practices...."). Because Traction does
not claimthat some "extraordinary circunstance" explains its
failure to rai se enpl oyee turnover, we may not consider the
issue. See 29 U S.C. s 160(e) ("No objection that has not
been urged before the Board, its nenber, agent, or agency,
shal |l be considered by the court, unless the failure or neglect
to urge such objection shall be excused because of extraordi-
nary circunstances.").
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IV

Wth the exception of that portion of the order requiring
Traction to all ow personal use of conpany vans, Traction's
petition for reviewis denied and the Board's cross-petition for
enforcenent is granted.

So ordered.
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Randol ph, Circuit Judge, concurring: The Board thinks it
an unfair |abor practice for an enployer, during an el ection
canpai gn, to ask enpl oyees what they find wong at the
wor kpl ace. The Board's theory is that in naking the solicita-
tion, the enployer inplies that sonething will be done to
correct whatever problens are identified, which in turn im
plies that the enpl oyees do not need a union. See Reliance
Elec. Co., 191 N.L.R B. 44, 46 (1971), enforced, 457 F.2d 503
(6th Cr. 1972). 1 have ny doubts about this theory, but as
the court points out, the conpany did not challenge it in this
case. See op. at 13. The conpany's argunent was that the
evi dence did not nake out a violation, an argunent the
court's opinion rightly rejects. See id. at 14.
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