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Sonya Spi el berg, Attorney, National Labor Rel ations
Board, argued the cause for respondent. Wth her on the
brief were Leonard R Page, Ceneral Counsel, Linda R Sher
Associ ate CGeneral Counsel, Aileen A Arnstrong, Deputy
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Attorney.

David |I. CGoldman argued the cause for intervenors. Wth
himon the brief was Susan Branni gan

Before: Silberman and Rogers, Circuit Judges and
Buckl ey, Senior Circuit Judge.

pinion for the Court filed by Crcuit Judge Rogers.

Rogers, Circuit Judge: Joseph T. Ryerson & Sons, |nc.
petitions for review of an order of the National Labor Rel a-
tions Board that the conpany violated ss 8(a)(1l) and (5) of
the National Labor Relations Act by refusing to bargain wth
the certified representative of the bargaining unit, nanely
with Local 714 of the International Brotherhood of Teansters
("Teansters”) and the United Steel workers of Anerica
("Steelworkers"), which jointly petitioned to represent a bar-
gaining unit at four of the conpany's plants in Chicago,
[Ilinois. The conmpany contends that the Board erred in
failing to set aside the election for three reasons: (1) the Act
does not authorize either joint election petitions or separate
adm ni stration by two unions of a collective bargai ni ng agree-
ment; (2) there is not substantial evidence in the record to
support the Board's finding that the unions did not m srepre-
sent the intended nature of their joint representation to the
bar gai ni ng unit enpl oyees during the el ecti on canpai gn; and
(3) the hearing officer abused his discretion in denying the
conpany's subpoena for the unions' entire joint bargaining
agreement and ot her internal docunents relating to the joint
petitions for representation, thereby denying the conpany a
full and fair hearing. Because the conpany failed to preserve
its statutory argunent for review by the court, and because
we concl ude that the conpany's other contentions are unper-
suasive, we deny the petition and grant the Board's cross-
application for enforcenent of its order
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Joseph T. Ryerson & Sons, Inc. operates four plants in
Chicago, Illinois--the 16th Street, 83rd Street, 103rd Street,
and 111th Street--known collectively as the "Chicago Com
plex." After a nunber of unsuccessful attenpts by the
St eel wor kers--due, in part, to |lack of support at the 16th and
83rd Street plants--to organi ze Ryerson production and
mai nt enance enpl oyees in Chicago, the Teansters, in 1997,
began a canpaign to represent production and mai nt enance
enpl oyees at the 16th and 83rd Street plants. After the

Teansters filed a petition with the Board seeking certification

as the exclusive bargaining representative of the bargaining
unit at the 16th and 83rd Street plants, a struggle between
the Teanmsters and Steel workers ensued, resulting in the

St eel wor kers' canpaign to represent the enpl oyees at the
103rd and 111th Street plants. After the petitions for repre-
sentation of the 800 enpl oyees were consolidated for hearing,
the Steel workers distributed a flyer at the 103rd Street and
111th Street plants stating that:

The workers at 103rd Street don't want to be represent-
ed by the Teansters and have overwhel m ng[ly] signed
Steel worker cards ... The Teansters are arguing for

one el ection including 83rd and 16th Street workers...
The Steel workers are fighting to get an election for the
103rd Street workers.

Enpl oyees at the 16th and 83rd Street plants, w thout objec-
tion fromthe Teansters, circulated a petition opposing the
St eel workers: "W, the undersigned, DO NOT want the
Steelworkers to represent us. Rather than have them we
will remain NON-UNION. " (enphasis in original)

After failed attenpts at nedi ation and on the eve of
arbitration, the unions agreed to file a joint petition for
certification. Follow ng execution of a joint petition agree-
ment, the unions distributed flyers to the enpl oyees that set
out the first two paragraphs of the joint petition agreenent:

At the National Relations Board hearing, the [ Steelwork-
ers] and the [Teansters] agree to engage in a joint
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organi zi ng/ representa] ]tion camnpaign at the Chicago
Conpl ex of [the company] for a bargaining unit consist-
ing of all four facilities, including 16th Street, 83rd
Street, 103rd and 111th streets. This will involve an
anended representation petition to seek a joint certifica-
tion, unless otherw se agreed to by the [ Teansters] and

[ St eel wor ker s] .

Assumi ng that the canpaign is successful, the union[s]
will jointly negotiate for a collective bargaining agree-
ment and will divide responsibility for adm nistering the
contract as follows:

-16th and 83rd streets -- [Teansters]
-103rd and 111th Streets -- [ Steel workers]
Dues and nmenbership will follow the sane |ines.

No ot her portion of the joint petition agreenent was divul ged
to the enployees. The unions circul ated separate authoriza-
tion cards, and filed anmended petitions to jointly petition to
represent "[a]ll full-time and regular part-tine production
and mai nt enance enpl oyees" at the four Chicago Conpl ex

pl ant s.

During the el ection canpaign, the Steelwrkers distributed
literature and canpai gned exclusively at 103rd and 111th
Streets, while the Teansters distributed literature and cam
pai gned exclusively at 16th and 83rd Streets. Each union
held its own rallies. O ganizers fromboth unions nade
statenments to enpl oyees that the unions would part ways
with respect to representation after the certification, dividing
the four plants between themfor the el ection canpai gn and
thereafter for contract admnistration.l1

On Septenber 25, 1997, the unions won the election.2 The
conpany filed objections to the election, noting anong ot her

1 According to the Bureau of National Affairs, under the joint
representati on agreenent, the Teansters will represent 525 em
pl oyees at two plants and the Steelworkers will represent 275
enpl oyees at the other two Chicago Conplex plants. See BNA
Daily Labor Report, Nov. 6, 1997, at A3.

2 O the 820 enployees eligible to vote in the election, 786
voted: 418 voted for the unions and 352 voted agai nst the unions,
with 16 ballots chall enged and one decl ared voi d.

things that the unions "stated [their] intention to negotiate as
separate unions in separate bargaining units, and not as a
joint bargaining representative"” and "m srepresented how
bar gai ni ng and contract adm nistration would occur if [they]
won the election.” The conpany al so served a subpoena on

the unions for "[a]ll docunments relating to the joint represen-
tation arrangenent” between the Teansters and the Steel -

wor kers. The unions objected to the subpoena as seeking

i rrel evant docunents and as vague and unduly burdensone.

The hearing officer denied the subpoena except as to the first
two paragraphs of the joint petition agreenment that had been

di scl osed to the enpl oyees during the el ecti on canpai gn, on
the ground that the unions' internal comunications were

irrel evant because they did not shed |ight on what the unions
had communi cated to the enpl oyees during the el ection cam
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pai gn. Followi ng a hearing over the course of several days,
the hearing officer found "no direct evidence that the [unions]
do not intend to bargain jointly," observing that the unions
had "consistently maintai ned that they would bargain jointly,
but admi nister the jointly-negotiated contract separately at
specific locations,” and that there was no evidence "that the
[uni ons] mi srepresented how bargai ni ng and contract adm n-
istration would occur if [they] won the election.” The Board
adopted the hearing officer's findings and recomendati ons

in the unions' favor, and certified the unions as the exclusive
bar gai ni ng representative of the bargaining unit enpl oyees.

VWhen the conpany subsequently refused to bargain, the
unions filed an unfair |abor practice charge. The Board, in
response to the conpany's attack on the certificati on because
of the unions' conduct during the el ection canpaign, ruled
that the conpany could not relitigate issues litigated in the
representation proceedi ng, and granted the CGeneral Counsel's
nmoti on for summary judgnent on the conplaint charging the
conpany with violating ss 8(a)(1l) and (5) of the Act. See
Joseph T. Ryerson & Sons, Inc. v. NLRB, 328 NLRB No. 168
(August 6, 1999). The conpany petitions for review of the
Board's unfair |abor practice order, and the Board filed a
cross-application for enforcenment of its order
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In contending that the Board erred by failing to set aside
the el ection, the conmpany makes three chall enges. W ad-
dress each in turn.

A. Statutory challenge. The conpany contends that the
Nati onal Labor Rel ations Act does not authorize the Board
to certify nore than one union as excl usive bargaining repre-
sentative, or to divide a bargaining unit for purposes of
contract administration.3 Specifically, the conmpany makes
two statutory contentions. First, it maintains that the Board
acted contrary to the Act, which authorizes a union to be-
conme the exclusive bargaining-unit representative only if it
obt ains the support of a majority of the bargaining unit
enpl oyees, by certifying two uni ons, each of which garnered
only mnority support, as the "exclusive representative" for
t he conpany's single Chicago Conpl ex bargaining unit. Sec-
ond, the conpany maintains that, even if the Act did permt
joint petitioning and representation, it does not permt the
unions to divide up a bargaining unit for purposes of bargain-

3 While acknow edging that the court rejected a challenge to
joint petitioning in NLRB v. National Truck Rental Co., 239 F.2d
422 (D.C. Cr. 1986), the conmpany maintains that the issue should
be revisited because the court's rationale is "obsolete and legally
invalid." To support its contention that the Board exceeded its
aut hority under the National Labor Rel ations Act, the conpany
cites cases for the propositions that (1) an exclusive collective
bar gai ni ng agent must enjoy the support of the majority of enploy-
ees in the unit, see, e.g., Carothers v. Presser, 818 F.2d 926, 934
(D.C. Gr. 1987); Human Dev. Ass'n v. NLRB, 937 F.2d 657, 665
(D.C. CGr. 1991), and (2) contract bargai ning and contract adm nis-
tration are |linked, such that allow ng separate adm nistration would
violate the Act. See, e.g., Air Line Pilots Ass'n, Int'l v. ONeill, 499
US. 65 77 (1991); United Steelworkers v. Varrior & Gulf Naviga-
tion Co., 363 U S. 574, 578, 581 (1960). The Board, in turn, cites
Nati onal Truck Rental as to joint representation, and cites severa
Board decisions for the proposition that a bargaining unit may be
di vided by unions for purposes of contract admnistration, Uility
Servs., Inc., 158 NLRB 592, 593 (1966); Swift & Co., 114 NLRB
159, 160 (1955).
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ing, contract admi nistration, and representation. As ex-
plained in its brief, in the conpany's view, the Board's

aut hori zation for the unions to divide up the Chicago Com

pl ex bargaining unit and adm nister the contract separately
rests on "a fal se di chotony between contract bargai ning and
contract admnistration” inasmuch as contract adm nistration
and in particular the processing of grievances, is "inextrica-
bly linked with collective bargaining.” Wile the second
statutory contention poses a serious |egal issue that the court
has not yet addressed, see supra note 3, a threshold issue is
whet her these contentions are properly before the court.

The Board naintains that the conpany "waived" its statutory
contentions by failing to raise themin the representation
proceedi ng before the Board and waiting until its opposition
to the General Counsel's notion for sunmary judgnent on

the unfair |abor practice conplaint to raise the issues for the
first tinme.

"It is well established that in the absence of newy discover-
ed evidence or other special circunstances requiring reexam -
nati on of the decision in the representati on proceeding, a
respondent is not entitled to relitigate in a subsequent refus-
al -to-bargai n proceedi ng representation issues that were or
could have been litigated in the prior representation proceed-
ing." Thomas-Davis Med. Qrs., P.C. v. NLRB, 157 F.3d 909,

912 (D.C. Cr 1998) (quoting Westwood One Broad. Servs.,

Inc., 323 NL.R B. No. 175 (June 16, 1997) (citing Pittsburgh
Plate dass Co. v. NLRB, 313 U. S. 146, 162 (1941))). The
conpany, seening to acknow edge the need to have raised its
statutory argunent in the representati on proceeding, at-
tenpts to denonstrate that it did by pointing to various pages
in the record. The assertion that it raised the statutory
chal l enge in that proceeding is not borne out by the record.
Nei t her the conpany's citations to the record nor counsel's
response at oral argunment denonstrates that the conpany

made its statutory argunent during the representation pro-
ceedi ng.

Apparently aware of the weakness of its position, the
conpany falls back on its assertion that its statutory chal -
| enge was "inplicit" in its argunment that the unions' conduct
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denmonstrated that they intended to divide the bargaining unit
for separate representation. But the thrust of the conpany's
reliance on the unions' conduct was to show that the joint
representati on agreenent was a sham and the bargai ni ng

unit enpl oyees were confused about what they were voting

for in the election, which is unrelated to the statutory chal -
lenge it raised in opposing summary judgnment. Further-

nore, as the Board stated in granting summary judgnment on

the unfair | abor practice charge, the conpany did not "offer
to adduce at a hearing any newy di scovered and previously
unavai |l abl e evidence, nor [did] it allege any special circum
stances that would require the Board to reexam ne the deci-
sion made in the representation proceeding." Ryerson, 328
NLRB No. 168, at 1. 1In any event, an inplicit argunent is
hardly the sane as giving notice so the Board has an opport u-
nity to rule on the argunment. Cf. Alois Box Co. v. NLRB

No. 99-1340, slip. op. at 13-14 (D.C. G r. June 30, 2000).

I ndeed, the record suggests that rather than being an inplicit
argunent in the conmpany's arsenal attacking the election, the
statutory chal l enge was an afterthought, interposed as a new
argunent ainmed at avoiding summary judgnment. This is

evident fromthe fact that the conpany did not file an
exception to the certification decision on statutory grounds
muchl ess thereafter raise a statutory challenge in its answer
to the unfair | abor practice charge.

The conpany's explanation that it was unable to litigate its
statutory objections "with all of the information it needed" as
aresult of the denial of its subpoena for the entire joint
representati on agreenent rings hollow Even if access to the
entire agreenent m ght possibly have strengthened a stat uto-
ry challenge, cf. Construction & Gen. Laborers' Local Union
No. 190 v. NLRB, 998 F.2d 1064, 1066-67 (D.C. Cr. 1993),
the | ack of such access did not preclude the conpany from
rai sing the statutory challenge, particularly as it was suggest-
ed by the evidence on which the conpany relies to show t hat
the unions did not intend to bargain jointly or to adm nister
the parties' contract jointly. See infra Part 11(B). Had the
conpany nmade a statutory chall enge during the representa-
tion proceedi ng, noreover, it mght well have had a better
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argunent in favor of enforcing the subpoena. See infra Part
11(0.

The conpany's current contention that the Board failed in
its responsibility to ensure that "fundanental |abor princi-
pl es" are not violated, see Associated M|k Producers, Inc. v.
NLRB, 193 F.3d 539, 543 (D.C. Gr. 1999), misses the mark
Although it is not entirely clear, the conpany appears to be
contending that the Board's responsibility to protect funda-
mental principles of |abor |aw constitutes a "special circum
stance" as woul d excuse the conpany's failure to raise its
statutory argunent during the representation proceedi ng.
Were that the case, the Board's non-relitigation rule would be
seriously conprom sed, eviscerating the non-relitigation rule
for I egal argunents having to do with the Board's authority
under the Act. On the other hand, to the extent the company
is suggesting that it is foreclosed fromobtaining relief if its
suspi ci ons about how the unions will conduct thenselves are
confirmed, it is in error. Wre the unions, for exanple, not
to engage jointly in the collective bargai ning process or not to
engage in joint contract adm nistration by taking divergent
grievance and arbitration positions, cf. International Bhd. of
Teansters v. NLRB, 587 F.2d 1176, 1181 (D.C. Gr. 1978), the
conpany woul d not be without a renmedy. The Board ac-
know edged in the certification order that the conpany coul d
then file a petition to nodify or revoke the unions certifica-
tion, or file a refusal to bargain charge, or, as the Board
acknow edged at oral argunent, the conpany could sinply
refuse to bargain with an inappropriate unit. See Uility
Servs., 158 N.L.R B. 592, 593 (1966).

Because the conpany did not preserve its right to raise its
statutory contentions in appealing the Board' s unfair |abor
practice order, those contentions are not properly before the
court and we do not address them

B. M srepresentation challenge. Seeking to overturn
the el ection on other grounds, the conpany contends that the
Board's finding that the unions did not msrepresent to the
bar gai ni ng unit enpl oyees during the el ection canpaign the
character of their proposed joint representation i s unsupport-

Page 9 of 13
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ed by substantial evidence in the record. Because the unions
engaged in msrepresentation, the conmpany maintains, the
Board erred in failing to set aside the result of the tainted
el ection. The conpany relies on evidence in the record that
certain individuals told bargaining unit enpl oyees that the
St eel wor kers and Teansters intended to bargain separately

and that this nessage was reinforced by the separate cam

pai gns waged by the unions. Specifically, the conpany relies
upon statenents attributed to union officials such as "don't
worry about the Teansters, we're gonna be Steel workers

here," and the "Teansters [are] going to be at 16th and 83rd
and we are not worried about what the Steelwrkers are

going to do."

Qovi ously, the nenbers of the bargaining unit nust have
accurate information to informtheir election decisions. See,
e.g., Ceneral Teansters Local Union No. 174 v. NLRB, 723
F.2d 966, 972 (D.C. Gr. 1983); Automatic Heating & Serv.
Co., 194 N L.R B. 1065 (1972); Suburban Newspaper Pubs.,
Inc., 230 N.L.R B. 1215, 1217 (1977). However, the problem
for the conpany's position is two-fold.

First, the Board's rejection of the conpany's contention is
wel | founded. The court nust affirmthe Board' s decision if it
reasonably rests on factual findings supported by substanti al
evi dence. See Famly Serv. Agency San Francisco v. NLRB
163 F.3d 1369, 1377 (D.C. Cr. 1999); Amal gamated d ot hi ng
& Textile Wrkers Union v. NLRB, 736 F.2d 1559, 1562-63
(D.C. Cr. 1984). The Board's finding that there were no
m srepresentations by the unions during the el ection cam
paign rests on two grounds. First, the testinony of union
supporters and officials was clear about the unions' intention
to bargain jointly. Thus, Denise WIllians, a Steelworkers
organi zer, testified that she inforned bargai ning unit enploy-
ees that the unions would bargain jointly. Likew se, Cerald
Jagodzi nski, an organi zer for Teanmsters Local 714, testified
that he never told enpl oyees that the unions would bargain
separately. The Board also points to statenments nmade by
Jagodzinski to a reporter that "the two unions plan to negoti -
ate a collective bargaining agreenent” once they were certi-
fied. Second, the evidence showed that managenent fromthe
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conpany distributed fliers during the el ecti on canpaign in-
form ng enpl oyees that the unions would bargain jointly, and
that no fewer than seven managers spoke directly to enpl oy-
ees telling themthey would be voting for both unions.

Vi ewed together, these grounds establish substantial evidence
to support the Board's finding that the nenbers of the

bargai ning unit had accurate data to informtheir election
choices. 4

Second, the evidence the conpany cites is insufficient to
rebut even the prima facie showing. See, e.g., Cene Fielder
Chevrolet Co., 245 N.L.R B. 1075, 1076 n.3 (1979); UWility
Servs., Inc., 158 N.L.R B. 592, 592 (1966); Florida Tile
Indus., Inc., 130 N L.R B. 897, 897 (1961). The statenents
on which the conpany relies are consistent with the interpre-
tation that contract adm nistration woul d be handl ed at the
separate plants while joint bargai ning would occur in a joint
fashion. Administration wthout deviation at the separate
plants clearly would not be inconsistent with joint representa-
tion. Further, a nunmber of the allegedly msleading state-
ments that the conpany clains were made by the unions
were in fact nade by enpl oyees in the bargaining unit--John
Jezi orski, James Malizio, Ron Butler, John Gey, Jesus Co-
nmez, M ke Ross--not union officials. Because the Board
reasonably found that the conpany did not show that these
enpl oyees were acting as agents of the unions when these
statenments were made, it was justified in not attributing the
statenments to the unions. See, e.g., Overnite Transp. Co. V.
NLRB, 140 F.3d 259, 266 (D.C. Gr. 1998); Amal gamated
Cothing, 736 F.2d at 1565.

4 The cases on which the conmpany relies are readily distin-

gui shabl e. I n Suburban Newspaper Publications, Inc., 230
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N. L. R B. 1215, 1217 (1977), the Board nullified an el ecti on because

"the enpl oyees were told [by the unions and their representatives]
there woul d be separate units represented by the respective | abor

organi zations, not nerely serviced by them" 1d. at 1217 n.5.
Li kewi se, in Automatic Heating & Service Co., 194 N.L.R B. 1065
(1972), union officials adnmtted at the hearing that they had no

intention of jointly bargaining or representing all the bargaining

unit enpl oyees.
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Thus, absent evidence that could rebut the substanti al
evi dence on which the Board relied in finding that the unions
did not msrepresent their intent to bargain jointly, the
conpany fails to show that the Board erred in refusing to set
aside the election for the alleged m srepresentation

C. Subpoena challenge. Finally, the conmpany contends
that it was denied a full and fair hearing because the hearing
of ficer denied the conpany's subpoena for the unions' entire
joint representation agreenent and other internal union com
muni cati ons about jointly representing the bargaining unit.
The conpany maintains that the entire agreenent was "high-
ly relevant” and "central” to its argunment that the unions did
not intend to bargain jointly and the joint representation
agreement was a sham Reviewing the hearing officer's
partial denial of the conmpany's subpoena for abuse of discre-
tion, we find none in view of the nature of the argunments that
t he conpany presented during the representation proceedi ng.
See Perdue Farns, Inc., Cookin' Good v. NLRB, 144 F.3d
830, 834 (D.C. Gr. 1998).

The hearing officer partially denied the subpoena on the
ground that he found rel evant only "whatever comunica-
ti ons have been made to enpl oyees regarding the status of
the joint petitioners,” observing that the conpany "w Il have
the right to file an unfair |abor practice charge"” if the unions
do not bargain jointly. Gven the nature of the conpany's
chal l enge to the union election in the representati on proceed-
ing, that the unions made nisrepresentations to the bargain-
ing unit enpl oyees during the canpaign, and given the histor-
i cal antagonismthat the conpany identified between the two
uni ons, the conpany's position that it was deprived of infor-
mation relevant to its reasonable suspicion is plausible, see
Sur bur ban Newspapers, 230 N.L.R B. at 1216, and the deni al
of the subpoena is thus troubling. Placing a barrier in the
way of a party's ability to present its case would, if prejudi-
cial, be grounds for reversing the Board. Cf. Drukker Com
muni cations, Inc. v. NLRB, 700 F.2d 727, 731, 734; (D.C
Cr. 1983); Indiana Hosp., Inc. v. NLRB, 10 F.3d 151, 154
(3d CGr. 1993).
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Nevert hel ess, under the abuse of discretion standard, we
conclude that it was still reasonable for the hearing officer to
find that the full joint petition agreenment and |ike interna
conmmuni cations had little relevance to the m srepresentation
i ssue. See NLRB v. Bl ackstone Mg. Co., 123 F.2d 633, 635
(2d Gir. 1944); «cf. Carothers v. Pressler, 818 F.2d 926, 934
(D.C. Cr. 1987) (observing that view ng Labor Managenent
Reporting and Di sclosure Act as creating a substantive "right
of access” to a union's mailing list could subvert union's
legitimate role as bargai ning representative). Because the
conpany has not shown that it was prejudiced by the Board's
deni al of the subpoena inasnmuch as it is not wi thout a remedy
if the unions fail to bargain jointly, see supra Part I11(A),
when a subpoena of the entire agreenment woul d no | onger be
premat ure and woul d arguably be enforceabl e, we concl ude
that the reasons given by the hearing officer for partially
denyi ng the subpoena fall within the alternatives available to
himin the exercise of reasoned discretion. See generally
Ki ckapoo Tribe v. Babbitt, 43 F.3d 1491, 1497 (D.C. Cir.

1995).

Accordi ngly, because the conpany failed to preserve its
statutory challenge to the certification of the unions as the
excl usive representative for the bargaining unit, and because
t he conpany's other contentions are unpersuasive, we deny
the petition for review and grant the Board's cross application
for enforcement of its order.
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