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Before: Edwards, Chief Judge, Henderson and Rogers,
Circuit Judges.

pinion for the Court filed by Chief Judge Edwards.

Edwar ds, Chief Judge: The City of Centralia, Washington
("Centralia") brings this petition for reviewto challenge an
order of the Federal Energy Regul atory Conmi ssion
("FERC' or "Comm ssion") requiring Centralia to conduct a
study of the effects of the Yel mHydroelectric Project on the
anadromous fish in the Nisqually River. Centralia filed an
application in 1989 for a license to operate the existing Yelm
Hydroel ectric Project. The National Marine Fisheries Ser-
vice ("NMFS') recomended that FERC require Centralia
to construct a tailrace barrier to prevent harmto the river's
anadromous fish population. The Acting Director of Hydro-
power Licensing determ ned that the cost of constructing a
tailrace barrier could not be justified, because the benefits of
the barrier had not been denonstrated. He held, however,
that a study shoul d be undertaken to determ ne whether, and
to what extent, the Project was harnful to the fish. FERC
with two Conmi ssioners dissenting, denied Centralia' s peti-
tion for rehearing. Centralia now petitions for review

Under sections 4(e) and 10(a) of the Federal Power Act
("FPA" or "Act"), 16 U S.C. ss 797(e), 803(a), as anended by
the Electric Consumers Protection Act ("ECPA"), Pub. L.

No. 99-495, 100 Stat. 1243 (1994), FERC nust bal ance power

and non-power val ues when deci di ng whether to issue hydro-
power licenses. In this case, Centralia contends that the
Conmi ssion's order requiring a study shoul d be vacat ed,
because FERC failed to accurately weigh the high cost of the
study agai nst the negligible benefits to be derived fromthe
study. We agree. FERC does not dispute that the study

will cost Centralia up to $300,000 to deternine whether a
tailrace barrier costing $1, 000,000 shoul d be constructed.
FERC al so concedes that the study could prove inconcl usive.

In addition, FERC has no meani ngful hard evidence to prove
that the hydroelectric project is harnful to fish. |In contrast,
the Nisqually Indian Tribe ("Tribe"), which operates a fishery
on the river, has submitted concrete data to show that no rea
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harmto the fish results fromthe Project. In short, the
record in this case does not support either the construction of
a tailrace barrier or a study to determne its feasibility.
Accordingly, the petition for review is granted.

| . Background

Centralia operates the Yel m Hydroel ectric Project along
the Nisqually River. 1In the late 1970s, the N squally Indian
Tri be, which operates a fishery along the N squally River,
filed a conplaint clainmng that the Yel m Project was harni ng
the fishery. Centralia and the Tri be subsequently com
menced negotiations in an effort to settle the Tribe's clains.
In 1985, in a separate proceedi ng, FERC determ ned t hat
Centralia, which had been operating the Yel m Project since
1930 without a license, was required to file for a |license.
Centralia submtted a license application in 1989.

The Tribe and Centralia finally reached a settlenent in
1991. See Stipulation and Settlenent Agreenment between
the City of Centralia and the Nisqually Indian Tribe, Execut-
ed Feb. 28, 1991, reprinted in Joint Appendix ("J.A ") 88.
Centralia agreed to provide the Tribe with noney, |and, and
ot her concessions in exchange for the Tribe's support inits
license application with FERC. Centralia also agreed to
achieve a mininumflow in the river.

In the original settlement between Centralia and the Tribe,
Centralia agreed to construct a tailrace barrier. Not |ong
after the settlenment was signed, however, the Tribe submt-
ted a letter to Centralia stating that it did not believe that a
tailrace barrier was either necessary or desirable. See Letter
fromDorian S. Sanchez, Chairman, N squally Indian Tribe to
Wlliam C Cunmings, Director, Centralia Gty Light (July
25, 1991), reprinted in J.A 103. The letter noted that, "since
m ni mum fl ows were established in 1977," the Tribe had "not
docunented any del ay problens at the powerhouse.” Id. at
2, reprinted in J.A 104. Mbdreover, the letter stated that a
tailrace barrier would "have an i mredi ate and ongoi ng nega-
tive inpact on fisheries habitat.” 1d. Finally, the letter
acknow edged that, in lieu of constructing a tailrace barrier
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Centralia had conmmitted to contribute an anmount equal to
one-hal f the cost of a tailrace barrier to support fisheries

enhancenent projects within the Nisqually R ver basin. Id.
The Tribe viewed these other fisheries enhancements as
"much nore beneficial" than a tailrace barrier. Id. On this

| ast point, the letter noted that

[t]he Nisqually Tribe's 1990 settl enment agreenment wth
Centralia calls for Centralia to construct a tailrace barri-
er. This portion of the agreenent was based on the
assunption that a tailrace barrier wuld be required of
Centralia by FERC, it was not based on a |engthy

anal ysis of the need for the barrier and should not be
used by FERC or other agencies as a basis for requiring
such a barrier. |If the tailrace barrier is not inposed by
FERC, Centralia and the Nisqually Tribe will neet to

nmodi fy the settlenment agreenent to provide additiona
funding for fisheries enhancenent.

Id. at 2-3, reprinted in J. A 104-05. Subsequently, in a
response to FERC s request for additional information, Cen-
tralia maintained that a tailrace barrier would not be in the
public interest, both because of its "high cost" and the
"absence of any reliable data to support the need for the
barrier.” See Centralia's Response to Encl osure B of FERC
Staff Letter Dated April 12, 1991, reprinted in J. A 111

Meanwhi |l e, as Centralia and the Tribe noved to avoid
construction of a tailrace barrier, officials from NWS
pressed a different view NMS reconmended to FERC
that, as a condition of any license, Centralia should be re-
quired to build a tailrace barrier to protect the fish. See
Letter fromDean L. Shummay, Director, Division of Project
Review, FERC to Merritt E. Tuttle, Division Chief, NWS
(Mar. 23, 1992), reprinted in J.A 169 (noting NVFS recom
mendations). On March 16, 1992, however, FERC issued an
Envi ronnental Assessnent for the |icense and determ ned
that a tailrace barrier was not justified. See Environnenta
Assessnent for Hydropower License, Yelm Project, Mr. 16,
1992, 22-23, reprinted in J. A 115, 141-42. The Assessnent
noted that fish could certainly be attracted to "the high
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velocity of the tailrace discharge flows" which could del ay
mgration or could injure or kill the fish, and that a tailrace
barrier would prevent those harnms. 1d. at 22, reprinted in
J. A 141. But, the Assessnment stated, no "site-specific stud-
i es have been conpleted that quantify the nunbers, if any, of
sal non delayed in their upstreammgration ... or the num
bers that are injured or killed.”" 1d. The Assessnent al so
noted the Tribe's findings that m ninumflow had reduced the
probl em and that |arge nunbers of sal mon had successfully

m grated past the Project without a tailrace barrier. The
Assessnent concl uded:

Since no information exists regardi ng the magnitude of
delay, false attraction, or turbine blade nortality of
sal non that the project could be causing, if any, we
cannot conclude that tailrace barriers would significantly
reduce delay of upstream migrants or turbine runner
nortality.

Theref ore, we cannot conclude that significant en-
hancenent to the river's sal non popul ati ons or fishery
woul d be achieved with construction of the tailrace barri-
er. Consequently, a tailrace barrier cannot be justified.

Id. at 23, reprinted in J. A 142.

Because FERC had rejected NVWS reconmendation of a
tailrace barrier, an effort was nmade pursuant to s 10(j) of the
FPA, 16 U S.C. s 803(j), to reconcile the disagreenment be-
tween the agencies. FERC allowed NVFS tinme to substanti -
ate the need for a tailrace barrier. See Letter to Merritt E
Tuttle (Mar. 23, 1992), reprinted in J.A 169. 1In response to
FERC s inquiry, NVFS clainmed that the Environmental As-
sessment was "seriously flawed." Letter from Merritt E.

Tuttle, Division Chief, NMFS to Dean L. Shummay, Director

Di vision of Project Review, FERC (Apr. 30, 1992), reprinted

in J.A 173. NMS argued that there was not enough

i nformation about harmto the fish, because Centralia had
failed to do a study on the inpact of the YelmProject. It
noted that NMFS general policy is to require tailrace barri-
ers, because fish can be injured in the tailrace. It described
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how t hat happened and noted that "[d]elay and injury has
been docunented at a nunber of sites."™ 1d. at 174.

NMFS al so asserted that sufficient evidence denonstrated
potential harmto the fish. It clained that, even wi thout a
study, injury and false attraction were potential problens,
because the fish in the river were definitely strong enough to
swimup to the turbine. NWS contended that "FERC s
failure to order Centralia to conduct [a] tailrace study ..
has created the informational void present at this tinme." Id.
at 6, reprinted in J.A 178. NWMS thus recomended t hat
FERC either order the barrier to be built or order Centralia
to conduct a study evaluating the inpacts of the Project on
the fisheries.

Two neetings between FERC and NMFS officials (al ong
with other interested parties) were held during the sumrer
of 1992, and NWFS officials submtted further argunents in
support of their recomendati on. The neetings did not
resol ve any issues, however. Everyone agreed that sal non
can be found in the tailrace area, but the parties disagreed
about whether the fish were harnmed. NMS continued to
insist that either a barrier should be built, or a study done.
It submtted a so-called "Summary of Key Evidence" to make
the case for its recommendation. It noted that fish are
commonl y observed in the tailrace; that soneone w tnessed a
fish trying to swminto the tubes and one fish junped and
likely injured itself; and that false attraction, delay and
injury "has commonly occurred at other powerhouse tailraces
in the Pacific Northwest." Summary of Key Evidence, sub-
mtted by Merritt E. Tuttle, Division Chief, NVMFS, Aug. 18,
1992, reprinted in J. A 197.

In April 1996, FERC issued a Final Environnental I|npact
Statement (assessing the cunul ative inpacts of the Yelm
Project with another hydroelectric project on the river) that
concl uded that the operation of the two projects would result
in mnor inpacts on the environnent, which would be out-
wei ghed by the projects' benefits. The report also stated
that the fish stocks at issue were listed "healthy.” A "healthy
stock"” listing means that a "stock of fish [is] experiencing
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production |levels consistent with its avail able habitat and
within the natural variations in survival for the stock." Final
Envi ronnental | npact Statenent, N squally Hydroelectric

Project, July, 1996, reprinted in J. A 206, 226-27 (listing

chi nook sal nmon, coho sal non, chum sal non, pink sal non, and

wi nter steel head trout stock as "healthy").

Finally, on March 7, 1997, the Acting Director of the Ofice
of Hydropower Licensing issued an order rejecting NVFS
reconmendation that Centralia build a tailrace barrier, but
accepting the recommendation that Centralia be required to
conduct a study on the potential need for a tailrace barrier
The order concluded that "the information is not sufficient to
quantify" the harmto the fish "caused by the YelmProject's
tailrace, or the consequences of these potential project-

i nduced effects on the streamlis fishery." Gty of Centralia
Light Dep't, 78 F.E R C. p 62,171, at 64,636 (1997). Thus, the
incremental benefits of the barrier were not denonstrated
sufficiently to justify the cost of the barrier. However, the
Director agreed with NVFS that "a study is necessary to
determ ne how many fish are injured or killed by contact with
the project turbine blades ... [and] also ... [that] a study is
needed to determ ne how nmuch false attracti on and delay" is
occurring. 1d.

Centralia sought rehearing, claimng that a study was not
justified. While the petition for rehearing was pendi ng, the
Tribe continued to support Centralia' s contention that a study
was neither necessary nor justified. It reiterated its earlier
reconmendation that a tailrace barrier not be constructed,
and stated that, in its view, "further studies are not needed
and woul d be a waste of resources.” Letter fromDavid A
Troutt, Natural Resources Director, N squally Indian Tribe
to Director, Ofice of Hydropower Licensing, FERC 4 (Apr.

11, 1997), reprinted in J. A 317, 320. The Tribe al so el aborat -
ed on the value to be derived fromthe alternative fishery
enhancenent neasures that Centralia would fund if Centralia

were not required to build the barrier. Specifically, the Tribe
not ed t hat
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[t]hese alternative neasures address the single greatest
threat to the sal non resources along the N squally R ver
and tributaries, the threat of increasing devel opnment
pressure due to urbanization along the basin's shorelines.
They will focus on the acquisition for permanent protec-
tion and rehabilitation of critical habitat areas al ong the
river and major tributaries. This would further the
adapti ve managenent goal s di scussed above and re-

qui red under current approaches to sal non managenent,

and woul d be substantially nore beneficial than inposing
a costly tailrace barrier that addresses a mnimal or non-
exi stent problem

Id. The Tribe also submitted additional support in 1998 and
1999, stating that, in its annual harvest managenent activi-
ties, there were "no indications through [its] surveys that the
fish are being del ayed at any point during their mgration."
Letter fromDavid A Troutt, Natural Resources Director

Ni squally Indian Tribe to Bill Tobin, Natural Resources
Attorney, N squally Indian Tribe (May 12, 1998), reprinted in
J.A 327, Letter fromDavid A Troutt, Natural Resources
Director, Nisqually Indian Tribe to Bill Tobin, Natural Re-
sources Attorney, Nisqually Indian Tribe (Feb. 11, 1999),
reprinted in J. A 333.

Bef ore FERC acted on Centralia's petition for rehearing,
Centralia and the Tribe concluded an anendnent to their
settl enent agreenent. They agreed:

to use their best efforts to obtain concurrence of
FERC [and ot her agencies] that the tailrace barrier
shoul d not be a condition of Centralia's FERC I|i -
cense.

if ... Centralia is not required to construct the
tailrace barrier, then Centralia and the Tribe shal
equal ly share Centralia's savings fromnot having to
construct the barrier.

nmoney paid by Centralia to the Tribe ... shall be
segregated by the Tribe and used exclusively for the
protection, rehabilitation or enhancenment of the ana-
dronmous fisheries resources of the Nisqually River.
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Stipulation and Settlenent Agreenment between the City of
Centralia and the N squally Indian Tribe, Anendment No. 1,
reprinted in J. A 328.

FERC t hen denied rehearing. It noted that there is
evidence of fish in the Project's tailrace, and that, "[b]ased on
the record before us, during parts of the salnonid nmigration
season, the tailrace flows nearly equals flow in the bypassed
reach,” and that fish could be attracted to it, "especially
during August and Septenmber." City of Centralia Light
Dep't, 87 F.EERC p 61,383, at 62,421 (1999). The Commi s-
sion thus concluded that fish mght be harned. FERC noted
that this sparse evidence, while not enough to support an
order requiring the construction of a tailrace barrier, was
enough to require Centralia to conduct a study.

Two Conmi ssi oners dissented. Conmi ssioner Bailey stat-
ed that she was not convinced that the evidence in the record
was sufficient to require a study, and she did not believe that
a study was justified under the bal ancing required by Part |
of the Act. She pointed out that "the record subm ssions ..
both before and after the date of the [environnental assess-
ment] do nothing nore than suggest, based on isol ated obser-
vations and fl ow based understandi ngs, the presence of fish
(including a single junping adult salnmon) in, or the attraction
of fish to, the tailrace area of the project.” 1Id. at 62, 423.
She cited with approval the Tribe's studies and stated that
they denonstrated that there was no need for Centralia to
conduct a study. She stated that the Commi ssion had failed
to engage in the bal ancing of costs and benefits required by
the Act and that the costs of a study outwei ghed any per-
cei ved benefits. She cited Arendnment No. 1 of the
Centralia-Tribe settlenent and stated that any concerns she
m ght have had about not ordering the barrier were alleviated
by the parties' agreement to spend the savings on ot her
fishery enhancenments. See id. at 62,424. Conmi ssioner
HErbert agreed wi th Comm ssioner Bail ey, adding that
"funds are nore efficiently utilized if spent on species en-
hancenent neasures, as stipul ated between the city and the
tribe, rather than the study prescribed in this matter." Id.
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"Let us renenber," he added, "it is the survival and enhance-
ment of the species which is paranount.” 1d. This appea
fol | owed.
I1. Analysis

This case presents an odd conjunction of statutory provi-
sions, which were fully explored in United States Dep't of
Interior v. FERC, 952 F.2d 538 (D.C. Cir. 1992):

Under the FPA, FERC may |icense hydroel ectric pro-
jects on federal |ands and on waterways that are subject
to congressional regulation under the Conmerce C ause.

16 U.S.C. s 797(e) (1988). Under sections 4(e) and 10(a)
of the FPA, 16 U S.C. ss 797(e), 803(a), as anended by
the Electric Consumers Protection Act ("ECPA"), Pub

L. No. 99-495, 100 Stat. 1243 (1986), FERC nmust consid-
er environmental issues when deciding whether to issue
hydr opower |icenses.

In deciding whether to issue any |icense under [the
FPA] for any project, the Conm ssion, in addition to

t he power and devel oprment purposes for which |icens-

es are issued, shall give equal consideration to the
pur poses of energy conservation, the protection, mti-
gation of damage to, and enhancenent of, fish and
wildlife (including related spawni ng grounds and habi -
tat), the protection of recreational opportunities, and
the preservation of other aspects of environnmenta
quality.

16 U.S.C. s 797(e) (1988).

Al'l licenses issued under this subchapter shall be on
the follow ng conditions: That the project adopted ..
wi |l be best adapted to a conprehensive plan ... for

t he adequate protection, mtigation, and enhancenent
of fish and wildlife (including related spawni ng
grounds and habitat)....

16 U.S.C. s 803(a) (1988).

Addi tional ly, under section 10(j) of the FPA, 16 U S.C
s 803(j), FERC must inpose conditions on |icenses
"based on recommendati ons received pursuant to the
Fish and Wldlife Coordination Act (16 U S.C. s 661 et

seqg.) fromthe National Marine Fisheries Service, the
United States Fish and Wldlife Service, and State fish
and wildlife agencies.” s 803(j)(1). FERCretains ulti-
mat e authority, however, to decide whether any recom
mended conditions are "inconsistent with the purposes

of" the FPA or other laws. s 803(j)(2). Wen it acts
contrary to a recommendation received froma wildlife
agency, FERC nust make an appropriate finding on the
record to justify its decision. Id.

* * * *

The ECPA anendnents to the FPA, which added the
"equal consideration" |anguage to section 4(e) and creat-
ed the section 10(j) process, were ainmed primarily at



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #99-1273  Document #522591 Filed: 06/09/2000

i ncreasing FERC s sensitivity to environmental con-
cerns....

[ However], the ECPA anmendnents do not give envi-
ronmental factors preenptive force.... FERC still is
charged with determining the "public interest,” i.e., bal-
anci ng power and non-power values. Even where the
fish and wildlife agencies nake formal section 10(j) rec-
omendat i ons, those agenci es have no veto power. See
National Wlidlife Fed'n v. FERC, 912 F.2d 1471, 1480
(D.C. Gr. 1990) ("Wile the Conm ssion nust address
each reconmendation, the discretion ultimtely vests in
t he Conmi ssion as to how to incorporate each recom
mendation. |If we read the statute any other way, the
Conmmi ssi on woul d be held hostage to every agency
reconmendati on, and the Commi ssion's role of reconcil -
ing all conpeting interests would be conprom sed.").

Id. at 543-45. See also City of Cconto Falls v. FERC, 204

F.3d 1154, 1160 (D.C. G r. 2000) ("[T]he Commi ssion still is
charged with determining the "public interest,' i.e., balancing
power and non-power values. Even where the fish and

wi I dlife agencies nmake formal s 10(j) reconmendati ons, those
agenci es have no veto power.") (citations and internal quota-
tion marks omtted).
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The question raised in this petition for review is whether
FERC s order, "requiring Centralia to conduct a study to
determ ne the extent of [Yeln] project inpacts on the up-
stream m gration of steel head trout and salnon,” City of
Centralia, 87 F.EER C. at 62,421-22, is supported by substan-
tial evidence and is not arbitrary and capricious. See United
States Dep't of Interior, 952 F.2d at 545 (stating the substan-
tial evidence and arbitrary and capricious standards of re-
view; City of Cconto Falls, 204 F.3d at 1159 (sane); Texaco,
Inc. v. FERC, 148 F.3d 1091, 1095 (D.C. Gr. 1998) (sane).
Because FERC s order is devoid of "reasoned decision mak-
ing," Texaco, 148 F.3d at 1095, and | acks substantial evidence
to justify requiring Centralia to conduct a study, we are
constrained to grant the petition for review

FERC is required by sections 4(e) and 10(a) of the Act to
gi ve "equal consideration” to energy and environnmental con-
siderations. In other words, it must "bal anc[e] power and
non- power values." United States Dep't of Interior, 952 F.2d
at 545. The statute does "not give environnental factors
preenmptive force." Id. FERC s order in this case makes no
attenpt whatsoever to "bal ance” power and non- power val ues
in justifying the need for a study. The reason seens obvi ous:
there are no nmaterial environnental considerations that
wei gh in favor of a study.

FERC is clear, and the record surely supports its concl u-
sion, that there are no facts sufficient to require Centralia to
construct a tailrace barrier. See Gty of Centralia, 87
F.ER C at 62,421. The agency's Environnental Assessnent
report made it plain that there was nothing in the record to
support the construction of a tailrace barrier. Environnenta
Assessnment at 23, reprinted in J. A 142. In other words,
FERC s own studies could uncover no non-power concerns.

And during the s 10(j) exchanges between FERC and NMFS

of ficials, FERC never varied fromthe position taken in the
Envi ronnental Assessnent that the costs of a barrier could
not be justified.

Havi ng acknow edged that a barrier is not justified, FERC
stunbl es badly in concluding that the costs of a study could

Page 12 of 15
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be justified. FERCis certainly enpowered to require an
applicant to conduct a study when there is sone evidence of a
probl em and a study is necessary to determ ne the extent of

the harm But not even FERC i s suggesting that an appli-

cant has a duty to determine if a problemexists. Yet, that is
the result of the disputed order in this case.

FERC s order articulates no evidence of harm Rather
FERC relies on the fact that fish are observed in the
Project's tailrace and the assertion that "during parts of the
sal nonid migration season, the tailrace flows nearly equals
flow in the bypassed reach.” Thus, FERC argues, "sal non-
ids could be attracted to the tailrace discharge or the by-
passed reach” and "either be delayed in their mgrations or
injured or killed if they enter the draft tubes and are struck
by the turbines.” City of Centralia, 87 F.E R C at 62,421
FERC s conclusion is based on sheer specul ation. Therefore,
it cannot be said that there is substantial evidence justifying a
study. See Bangor Hydro-Elec. Co. v. FERC, 78 F.3d 659,
663 (D.C. Cir. 1996) (rejecting characterization that an agency
conclusion was a "finding" where it was nmerely a prediction
based on opinions). That fish could be attracted to the fl ow
is not evidence of a problemthat warrants a study. |ndeed,
FERC s only evidence that fish are harmed is that soneone
saw a single junmping fish that hit a concrete barrier and may
have been hurt. City of Centralia, 87 F.E R C at 62,421 n.7.
This is not evidence enough to support the di sputed concl u-
sion in this case

Not only is there no substantial evidence to support
FERC s order, there is substantial evidence to support the
opposite position endorsed by Centralia and the Tribe. As
al ready noted, the record contai ns abundant subm ssions from
the Tribe showi ng that, based on the Tribe's surveys, no
harmresults fromthe Project. See Letter to Director of the
O fice of Hydropower Licensing (Apr. 11, 1997) (stating that
the Tribe believed that both the barrier and a study were
unnecessary and describing the benefits of the other fishery
enhancenent projects), reprinted in J. A 317. See also Let-
ter to WlliamC. Cummings (July 25, 1991), reprinted in J. A
103 ("[S]ince mninmmflows were established in 1977 we
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have not docunented any del ay problens at the powerhouse,”

and "we have studi ed chinook and pink mgration and deter-

m ned that these species were found far upstream of the

power house at an early date."); Letter to Bill Tobin (May 12,
1998), reprinted in J. A 327 (noting that after conducting field
surveys on foot, boat, raft or helicopter, the Tribe had "not
noti ced any del ays caused by the power plant associated with
the Centralia hydroelectric project”); Letter to Bill Tobin
(Feb. 11, 1999), reprinted in J.A 333 (sanme). Neither NWFS
inits submssions nor FERC in its order point to record
evidence to refute the Tribe's subm ssions.

Finally, Centralia contends, and we agree, that FERC s
order is arbitrary and capricious for want of reasoned deci -
sionmaki ng. On the record here, "the costs of [FERC s]
prescription far outweigh any benefits to fish or the genera
environnent and is therefore unreasonable.” Bangor Hydro-
Elec., 78 F.3d at 663. FERC acknow edges that "a study
could be rather expensive [i.e., as much as $300, 000] and
could prove inconclusive.” City of Centralia, 87 F.EER C. at
62,421 n.3. And Centralia and the Tribe convincingly argue
that the nore than $500, 000 that Centralia will contribute to
pay for alternative fishery enhancenment neasures is a far
superior way to protect the fish and river environnent than a
$300, 000 expenditure for what will likely be an inconclusive
study on the feasibility of a tailrace barrier

FERC has no reasonabl e answer to Centralia's argunent,
because it has failed to weigh the relative costs and benefits
of the proposed study. Standing alone, the study is arguably
too expensive, for it is difficult to justify a $300, 000 expendi -
ture for an inconclusive study to determ ne whether to spend
anot her $1, 000,000 to construct a tailrace barrier to address a
probl em that has not been identified. Wen weighed agai nst
the alternative renedi es proposed by Centralia and the Tri be,
however, the order requiring a study borders on absurd.

G ven the record in this case, we nust concl ude that FERC
has not provided reasonabl e support, i.e., "substantial evi-
dence," either for the construction of a tailrace barrier or a
study to deternmine its feasibility; and we also nmust concl ude
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that FERC has failed to show, in the required statutory

bal anci ng of power and non-power values, that a study is
"reasonably related to its goal"” of enhancing the fishery of
the Nisqually River. Bangor Hydro-Elec., 78 F.3d at 664.

[11. Conclusion
For the aforenentioned reasons, the petition for reviewis

granted. FERC s order requiring Centralia to conduct a
study is hereby reversed and vacat ed.
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