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Jill A Giffin, Attorney, National Labor Relations Board,
argued the cause for respondent. Wth her on the brief were
Li nda Sher, Associate Ceneral Counsel, Aileen A Arnstrong,
Deputy Associ ate CGeneral Counsel, and Peter D. Wnkler,
Supervi sory Attorney. John D. Burgoyne, Deputy Associ ate
Ceneral Counsel, entered an appearance.

James B. Coppess argued the cause for intervenor. Wth
himon the brief was Gary S. Wtl en.

Before: W IIlians, Randol ph and Tatel, Circuit Judges.
pinion for the Court filed by Crcuit Judge Tatel
Concurring opinion filed by Crcuit Judge Tatel

Tatel, Crcuit Judge: This petition to review a decision of
the National Labor Rel ations Board requires us to consider
what information a union's duty of fair representation re-
quires it to give enployees about their right under Conmuni -
cations Wirrkers of Anerica v. Beck, 487 U S. 735 (1988), to
pay only that portion of union dues attributable to "collective
bar gai ni ng, contract adm nistration, and gri evance adj ust-
ment." 1d. at 745. The Board held that unions have no
obligation to tell enployees who have not yet exercised their
Beck rights what percentage of dues are spent on nonrepre-
sentational activities. The Board also ruled that the union in
this case had gi ven enpl oyees who had chosen to exercise
their Beck rights sufficient information to satisfy its duty of
fair representation. Finding a portion of the Board' s decision
unsupported by reasoned deci si onmaki ng and the renai nder
in conflict with Supreme Court and circuit precedent, we
grant the petition for review

Section 8(a)(3) of the National Labor Relations Act gives
unions the right to negotiate union security provisions allow
ing themto collect dues fromall nenbers of a bargaining
unit, including those who decline full union nmenbership. 29
US. C s 158(a)(3); Marquez v. Screen Actors Guild, Inc., 119
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S. . 292, 296 (1998). Enployees who choose not to becone
full union nenbers are called "financial core" payors. See
NLRB v. General Modtors Corp., 373 U S. 734, 742 (1963). In
Beck, the Suprene Court held that section 8(a)(3) does not
obligate enpl oyees "to support union activities beyond those
germane to coll ective bargai ning, contract adm nistration, and
grievance adjustnent."” 487 U S. at 745. Unlike full union
menbers and financial core payors, enployees who object to
fundi ng nonrepresentational activities, called "Beck objec-
tors," pay reduced dues. Beck objectors are al so known as
"potential chall engers” because they have a right to chall enge
the union's calculation of the reduced dues; in response to
such chal I enges, the union bears the burden of justifying its
calculation. See California Saw & Knife Wrks, 320 NLRB

224, 240 (1995).

Petitioners Robert Penrod, Nadine Penrod, and C enent
W er zbi cki, long-tinme enpl oyees of DynCorp Support Ser-
vices Qperations, resigned fromtheir union, Internationa
Br ot her hood of Teansters, Local 166, and exercised their
Beck rights. Petitioner John Burnham never becane a ful
menber of the union, instead inform ng Local 166 shortly
after being hired that he wished to be a financial core payor.

Havi ng received no information from Local 166 about their
Beck rights, all four petitioners filed unfair |abor practice
charges agai nst the union. Pursuant to an agreenent set-
tling these charges, Local 166 promised to give all new
enpl oyees and financial core payors initial Beck notices out-
lining their Beck rights and describing how to exercise them
The union also sent letters to the Beck objectors informng
them that they nust pay 93.6 percent of union dues and
descri bi ng procedures for challenging that calculation. At-
tached was a letter from an i ndependent auditor confirm ng
t he accuracy of the reduced fee calculation. The auditor in
turn attached a handwitten worksheet |isting nineteen cate-
gories of expenditures, such as "salaries,” "benefits paid,"”
"l egal expenses,"” and "auto expenses." For each expenditure
category, the auditor identified the anbunt and percent age
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"chargeabl e" and "nonchargeabl e to Beck objectors. The

wor ksheet referred to a "breakdown" and to "schedul es,” but
they were not attached. The auditor's worksheet is attached
to this opinion as Appendi x A

Conpl aining that the information furni shed by Local 166
and its auditor was inadequate, petitioners renewed their
unfair |abor practice charges. |In response, the NLRB' s
Ceneral Counsel filed a formal conplaint charging Local 166
with failing to include in the initial Beck notice the percentage
by whi ch dues woul d be reduced for new enpl oyees and
financial core payors who exercise their Beck rights. The
Ceneral Counsel also charged that the financial information
given to Beck objectors was "too vague to permt each of
t hese enpl oyees to deci de whether to chall enge any of the
expenditures listed in the Statenment of Expenses.™

The Board rejected the General Counsel's charges. Inter-
nati onal Bhd. of Teansters, Local 166, AFL-CI O 327 NLRB
No. 176 (1999). Although agreeing that the duty of fair
representation required Local 166 to provide initial Beck
notices to new enpl oyees and financial core payors, the Board
determ ned that the union had not violated its duty by failing
to include the percentage by which dues woul d be reduced.
Citing the time and expense needed to nake such cal cul a-
tions, and explaining that the duty of fair representation
af fords unions a "w de range of reasonabl eness,” the Board
concl uded that the decision to furnish the percentage was a
"judgment call"” within the union's discretion. 1Id., slip op. at
3. Wth respect to enpl oyees who had exerci sed their Beck
rights, the Board found that the auditor's information was
sufficient for themto determ ne whether to chall enge the
reduced fee calculation. 1d., slip op. at 4-5.

Petitioners chall enge the Board' s decision on three
grounds. The first two concern the information given Beck
objectors. The one-page handwitten |ist of expenditures,

t hey say, neither explained nor justified the union's determ -
nati on that Beck objectors would be required to pay 93.6
percent of dues. Their second chall enge focuses on the
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approxi mately twenty-five percent of total expenditures that
Local 166 paid to its affiliates. See Appendix A. The third
chal | enge relates to new enpl oyees and financi al core payors;
according to petitioners, such enployees are entitled to know

t he preci se amount by which their dues would be reduced

were they to exercise their Beck rights. Local 166, defending
the Board's conclusion that it satisfied its duty of fair repre-
sentation, has intervened.

Gounded in section 9(a) of the NLRA 29 U S.C. s 159(a),
the judicially created duty of fair representation reflects the
principle that a union's status as exclusive representative of
enpl oyees in a bargaining unit "includes a statutory obli-
gation to serve the interests of all nmenbers without hostility
or discrimnation toward any, to exercise its discretion with
conpl ete good faith and honesty, and to avoid arbitrary
conduct." Vaca v. Sipes, 386 U S 171, 177 (1967). Unions
breach their duty of fair representati on when their conduct
toward menbers of a bargaining unit is "arbitrary, discrim-
natory, or in bad faith."™ 1d. at 190.

The Suprenme Court fleshed out the duty of fair representa-
tion in the Beck context in Chicago Teachers Union, Loca
No. 1, AFT, AFL-CIOv. Hudson, 475 U S. 292 (1986). In
that case, the Court established procedures that uni ons mnust
follow to protect objectors and described the financial infor-
mati on that unions nmust give to potential objectors. "Basic
consi derations of fairness, as well as concern for the First
Amendnent rights at stake,” the Court held, "dictate that the
potential objectors be given sufficient information to gauge
the propriety of the union's fee." 1d. at 306. Wile Hudson
i nvol ved public enpl oyees and arose under the First Amend-
ment, this circuit has applied its requirenments to nonpublic
uni ons such as Local 166. See, e.g., Abranms v. Comuni ca-
tions Wbrkers of America, 59 F.3d 1373, 1379 n.7 (D.C. Gir.
1995). Wth this framework in mnd, we turn to petitioners
t hree chal | enges.
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Ceneral Disclosure to Beck Objectors

Wth respect to their first claim-that the |list of nineteen
expenditure categories was insufficient to allowthemto de-
term ne whether to challenge the reduced fee cal cul ati on--
petitioners conplain that the single sheet "contains no notes
or other witten explanation concerning how that union's
overal | 93.6% chargeabl e, 6.4% nonchargeabl e cal cul ati on was
made. " That | ack of explanation, petitioners contend, was
conmpounded by the "vague and unexpl ained" line itenms and
t he absence of referenced schedul es and breakdowns.

The Board rul ed that the Beck objectors had no need for
schedul es, breakdowns, or better-defined categories of ex-
penses to determ ne whether to challenge the reduced dues
cal cul ation. Addressing the Beck objectors' nost fundamen-
tal argunent--that the single page of financial information
failed to explain how the union arrived at its 93.6 percent
chargeabl e figure--the Board relied entirely on a deci sion of
the Seventh Crcuit, Glpin v. Anerican Fed' n of State
County, and Mun. Enpl oyees, AFL-CI O 875 F.2d 1310,

1316 (7th Cr. 1989): "As the Seventh Circuit Court of
Appeal s has remarked in response to the sane kind of

argunent, "if it did [include the disclosure petitioners request-
ed], the notice would be as I ong and conplicated as an SEC
prospectus.' The court discerned no reason for inposing

such a requirenent, and neither do we." 327 NLRB No. 176,
slip. op. at 5 (citing Glpin, 875 F.2d at 1316).

The union's disclosure in Glpin was nore extensive than
Local 166's. In addition to listing thirty-five different types of
expendi tures (conparable to the nineteen categories provided
by Local 166), the notice in Glpin identified thirty-five
specific union activities, indicating for each whether the union
considered it "wholly chargeable,” "wholly unchargeable,” or
"mxed." Glpin, 875 F.2d at 1316. For exanple, the notice
identified publishing a union newsletter as "m xed" and ad-
justing grievances as "wholly chargeable.” 1d. For a pay-
nment of $1.50, each enployee could also obtain an arbitrator's
"detailed ruling" said to sustain the union's expense all oca-
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tions. 1d. According to the Seventh Crcuit, this information
"shoul d be enough ... to allow the enpl oyee to decide
whet her there is any reason to nount a challenge." Id.

By conparison, the Beck objectors in this case were given
only general categories of expenditures. See Appendix A
To be sure, two of these categories--"contributions" and
"organi zing"--were quite specific, but both were totally "non-

chargeable.” The union offered no separate list of activities,
nor provided any opportunity to obtain a detail ed explanation
of how the union calculated the allocation of expenses. In

addition, the Beck objectors never received the "schedul es"
and "breakdown" said to be attached to the auditor's report.

The information provided in Glpin, as the Seventh G rcuit
found, gave objectors a basis for objecting to the union's
cal cul ati on of reduced dues. For exanple, they could have
reviewed the newsletter and nade their own judgnment about
whet her to challenge the union's determ nation that newslet-
ter costs were partially chargeable. Could Beck objectors in
this case have nmade a simlar judgnment about the genera
categories of expenditures supplied by the auditor? For
exanpl e, how could they have evaluated the union's determ -
nati on that "salaries" were partially chargeable to Beck objec-
tors in view of the fact that the only other information they
were given about salaries was the gross amount? |Instead of
answering this question, the Board sinply cited Glpin as
t hough the case dealt with the same type of disclosure.
Because it did not, we think the Board' s decision reflects a
cl assic case of lack of reasoned deci si onmaki ng. See Macmi | -
[ an Publishing Co. v. NLRB, 194 F.3d 165, 168 (D.C. Cr.
1999) (The Regional Director's "rationale was the antithesis of
reasoned deci si onmaki ng, and as such was arbitrary and
capricious.") (citing Mdtor Vehicles Mrs. Ass'n v. State Farm
Mut. Auto. Ins. Co., 463 U S 29, 43 (1983)).
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I nformati on about Paynents to Affiliates

Petitioners' second conplaint about the union's financial
di scl osure focuses on the information about Local 166's pay-
ments to affiliated unions. Representing alnost twenty-five
percent of the union's total expenditures, paynents to affili-
ates were 90.8 percent chargeable to Beck objectors. See
Appendi x A. In addition to arguing that Local 166 should
have expl ained this calculation, petitioners claimthat they are
entitled to know which affiliates received funds and how t hose
affiliates used those funds. They rely on the follow ng | an-
guage from Hudson: "[E]ither a showi ng that none of [the
nmoney paid to affiliates] was used to subsidize activities for
whi ch nonmenbers may not be charged, or an explanation of
the share that was so used was surely required.” 475 U. S at
307 n. 18.

In concluding that Local 166's discl osure was adequate, the
Board di stingui shed Hudson: "In that case, the union paid
nmore than half its incone to affiliated organizations, but
i nformed nonnenbers only that they were required to pay 95
percent of full dues. It did not informthemof the basis on
which it was charging themthat anmount or, apparently,
anyt hi ng regardi ng how the ampunts transferred to affiliates
were spent or what percentages were chargeabl e and non-
chargeable.” 327 NLRB No. 176, slip. op. at 5.

The Board's basis for distinguishing Hudson is curious. To
begin with, two of the deficiencies in the Hudson notice that
the Board said made Hudson different fromthis case were
al so deficiencies in Local 166's disclosure. The union in
Hudson, the Board said, "did not inform|[the enpl oyees] of
the basis on which it was charging themthat amount or
apparently, anything regardi ng how the amounts transferred
to affiliates were spent." 1d. Yet this is precisely the
i nformation that Local 166 failed to provide and that petition-
ers seek in this case.

So the Board's conclusion that Hudson differs fromthis
case boils down to two distinctions. In Hudson, the union
spent fifty percent of its budget on affiliates; here, it spent
twenty-five percent. In Hudson, the union failed to identify
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t he percentage of payments to affiliates chargeable to Beck
objectors; here, the union said such paynents were ninety
percent chargeable. Nothing in Hudson suggests that the

| evel of required disclosure turns on such factors. Hudson's
directive is quite sinple: wunless a union denonstrates that
"none of [the ampbunt paid to affiliates] was used to subsidize
activities for which nonmenbers may not be charged," then

"an expl anation of the share that was so used [is] surely
required.” 475 U S. at 307 n.18. Because Local 166 discl osed
that over ninety percent of the amount paid to its affiliates
was chargeable to Beck objectors, Hudson requires that the
union explain howits affiliates used the noney.

Initial Notice to New Enpl oyees
and Fi nanci al Core Payors

This brings us to petitioners' challenge to the Board's
ruling that the initial Beck notice given to new enpl oyees and
financial core payors need not identify the percentage reduc-
tion in dues that would result froma Beck objection. Ex-
pl aining its decision, the Board observed that cal culating the
reduced fee "can be an expensive and tineconsum ng under -

t aki ng" and enphasi zed the "w de range of reasonabl eness”

af forded unions in serving the enpl oyees they represent. 327
NLRB No. 176, slip op. at 3. W need not consider whether

to defer to such reasoning, for this issue is squarely con-
trolled by Hudson as interpreted by this court in Abrans.

In Hudson, the Supreme Court held that "[b]asic consider-
ations of fairness, as well as concern for the First Anmend-
ment rights at stake, also dictate that the potential objectors
be given sufficient information to gauge the propriety of the
union's fee." 475 U.S. at 306. Abranms expressly applies
Hudson's requirements to new enpl oyees and financial core
payors. 59 F.3d at 1379. Since Hudson requires that poten-
tial objectors be told the percentage of union dues chargeable
to them-for how el se could they "gauge the propriety of the
union's fee"--and since Abrans applies Hudson to new em
pl oyees and financial core payors, they too nust be told the
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percent age of uni on dues that woul d be chargeabl e were they
to become Beck objectors.

The Board and Local 166 neverthel ess insist that Hudson
applies only to enpl oyees who have elected to exercise their
Beck rights, not to new enpl oyees and financial core payors.
But Abrans could not have been clearer. Like the Board
and Local 166, the dissent in Abranms argued that Hudson's
requi renents do not apply to new enpl oyees and fi nanci al
core payors. Abrams, 59 F.3d at 1383-84 (Tatel, J., concur-
ring in part and dissenting in part). Abranms ruled to the
contrary: "The dissent takes issue with our interpretation of
Hudson but the quoted | anguage nmakes cl ear that potenti al
obj ectors must be given adequate notice. Although the Su-
preme Court addressed the issue in the context of 'informa-
tion about the basis for the proportionate share' of financial
core expenses, the same 'basic considerations of fairness
necessarily extend to a union's notice to workers of their right
to object to paynent of any expenses beyond the financi al
core." Abrans, 59 F.3d at 1379 n.6 (internal citation omt-
ted).

The Board and Local 166 point out that Abrans concerned
the wording of the initial Beck notice, not whether the union
must di scl ose the percentage reduction. In order to conclude
that the wordi ng was i nadequate, however, Abrams had to
hol d that Hudson applies to new enpl oyees and financial core
payors, and Hudson carries with it the requirenment that
uni ons give enpl oyees "sufficient information to gauge the
propriety of the union's fee"--i.e., the percentage reduction
(see supra at 9). 475 U. S. at 306. W recognize that this
means that new enpl oyees and financial core payors must be
gi ven the sane informati on as Beck objectors, but Abranms is
the law of this circuit.

Petitioners challenge the initial Beck notice for a second
reason. They contend that the initial notice nust not only
identify the anmount of the reduced fee but also explain the
met hod used to calculate the fee. According to the Board,
petitioners failed to raise this issue before the Board and so

Page 10 of 14
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cannot raise it for the first time on appeal. W agree with
t he Board.

The two record excerpts petitioners point to--a paragraph
in the petitioners' final unfair |abor practice charge and three
par agraphs in the General Counsel's fourth anended com
pl aint--cannot fairly be read to raise the issue. Both refer
only to the financial information designed for Beck objectors,
not to the initial Beck notice given to new enpl oyees and
financial core payors. Rejecting petitioners' contention that
the nmethod of calculation is "inplicit" in the issue of disclo-
sure of the fee itself, we conclude that we nmay not consider
petitioners' claimthat the initial Beck notice nmust include an
expl anation of the method used to calculate the fee. See 29
US. C s 160(e) ("No objection that has not been urged before
the Board ... shall be considered by the court, unless the
failure or neglect to urge such objection shall be excused
because of extraordinary circunstances."); Harter Tomato
Prods. Co. v. NLRB, 133 F.3d 934, 939 (D.C. Cir. 1998).

The petition for reviewis granted, and this case is remand-
ed to the Board for proceedi ngs consistent with this opinion

So ordered.
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APPENDI X A

NOT AVAI LABLE ELECTRONI CALLY



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #99-1121  Document #497962 Filed: 02/22/2000  Page 13 of 14

Tatel, J., concurring: | dissented in Abranms because | saw
not hing in Hudson that required its application to new em
pl oyees and financial core payors. Abrans, 59 F.3d at 1383-
84 (Tatel, J., concurring in part and dissenting in part). This
case denonstrates the consequences of Abrans: judicial
usurpation of the Board's traditional authority to determ ne
nati onal |abor policy.

To protect enployees' Beck rights, the Board has crafted a
three-step process, calibrating the nature and anount of
i nformati on that unions nmust give enployees to the decision
t hey nmust nmake at each stage. New enpl oyees and fi nanci al
core payors receive an initial Beck notice inform ng them of
their Beck rights and how to exercise them See California
Saw & Knife Wrks, 320 NLRB at 233. Beck objectors are
told the anount of the reduced dues as well as how that
anount was cal culated. See id. Beck objectors who chal -
| enge the union's calculation receive still nore information
wi th the union bearing the burden of proving the accuracy of
its calculation. See id. at 240. Bal anci ng enpl oyees' need for
i nformati on agai nst the burden on unions of providing the
information, this process reflects the Board' s application of
the duty of fair representation in the Beck context.

Consistent with this approach, the Board held in this case
that unions were not required to disclose to new enpl oyees
and financial core payors the percentage by which their dues
woul d be reduced were they to exercise their Beck rights.
Not only does the Board believe that new enpl oyees and
financial core payors have no need for this information to
deci de whether to exercise their Beck rights, but it concl uded
that providing the information would be an "expensive and

ti meconsum ng undertaking." International Bhd. of Team
sters, Local 166, 327 NLRB No. 176, slip. op. at 3. \Wether
to disclose the percentage is a "judgnent call,” within the

"wi de range of reasonabl eness"” afforded unions in carrying
out their duty of fair representation, the Board found. Loca
166's failure to disclose the percentage was not "arbitrary,
discrimnatory, or in bad faith." Id.

Absent Abrans, we woul d eval uate the Board's reasoning
pursuant to a highly deferential standard. See Ferriso v.
NLRB, 125 F.3d 865, 869 (D.C. Cr. 1997). Yet as our
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opinion in this case denonstrates, Abranms' extension of Hud-

son to new enpl oyees and financial core payors has foreclos-

ed us fromconsidering the Board's rationale at all, requiring
that we ignore not just our traditional deference to the Board,
but also the "w de range of reasonabl eness"” afforded uni ons

in satisfying their duty of fair representation. See Mrquez,
119 S. . at 300. "It is hard to think of a task nore suitable
for an administrative agency that specializes in |abor rela-
tions, and less suitable for a court of general jurisdiction, than
crafting the rules for translating the generalities of the Beck
decision ... into a workable system for determ ning and
collecting agency fees."” International Ass'n of Machinists &
Aer ospace Wrkers v. NLRB, 133 F.3d 1012, 1015 (7th Gir.

1998). By commandeering a judgnent that shoul d have been

left to the Board' s expertise, Abrans has produced a result

that | doubt Hudson i ntended.
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