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brief were Linda Sher, Associate CGeneral Counsel, Aileen A
Arnmstrong, Deputy Associ ate CGeneral Counsel, and Fred L
Cornnel I, Supervisory Attorney.

Harry J. Secaras argued the cause for intervenor. Wth
himon the brief was Howard L. Bernstein.

Bef ore: Henderson, Rogers and Tatel, G rcuit Judges.
pinion for the Court filed by Crcuit Judge Rogers.

Rogers, Circuit Judge: The Chicago Local No. 458-3M
G aphi ¢ Communi cati ons International Union, AFL-C O
("union"), appeals the National Labor Relations Board's
("Board") decision that Wite Cap, Inc. ("conpany"), did not
violate s 8(a)(1), (3), and (5) of the National Labor Relations
Act ("Act"). See 29 U S.C s 158(a)(1l), (3), (5 (1994). As a
threshol d contention, the union maintains that there is no
di scernible rational e underlying the Board deci si on because
the three separate opinions of the Board nenbers are in

conflict. Indeed, there are sonme expressions of uncertainty
in the opinions regardi ng Board precedent governing the
practice of "regressive bargaining." W conclude, however,

that there is nore agreenent than is first apparent and that
there is a majority-supported rationale for the decision that
we can review. As to the union's other challenges to the
Board's decision, we hold that the Board reasonably concl ud-
ed that the conpany bargained in good faith when it, with
good cause, replaced a proposal with a | ess favorabl e propos-
al; that the conpany's unilateral inplenmentation of its fina
of fer was justified because a bargai ning i npasse had been
reached; and that the conpany's |ockout of its enpl oyees was
| awf ul because it was in support of a |legitimte bargaining
position.1

Accordingly, we deny the petition
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1 The union's further contention that the conpany violated the

Act by refusing to bargain over certain mandatory subjects of

bargaining is not properly before the court, and, therefore, we do
not address it. The union never raised this issue in its charge,

was not contained in the General Counsel's conplaint, and the
parties did not litigate the issue before the ALJ, who never

VWite Cap, Inc., manufactures nmetal and plastic caps for
beverage and food containers in several cities in the United
States, including Hazelton, Pennsylvania, Hayward, Califor-
nia, Chicago, Illinois, and Chanpaign, Illinois. Since about
1970, the union has been the exclusive collective-bargaining
representative of thirty-one |lithographic production enpl oy-
ees in the conmpany's manufacturing facility in Chicago.

In Decenber 1993, the conpany informed the union that it
wanted to inplenment a new work schedule in the Chicago
facility by January 31, 1994, and presented a witten proposa
setting out the terns. By then, the conpany had al ready
i npl enented the new schedule in its Hazelton, Hayward, and
Chanpaign facilities, and it explained to the union that the

it
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new wor k schedul e was necessary in order to increase pro-
ductivity and efficiency. Under the proposed schedul e, the
enpl oyees woul d work twel ve hours per day, three consecu-
tive days per week, whereas under the collective-bargaining
agreement then in effect,2 the enpl oyees worked five days

addressed it. The issue was first raised by Menber Liebnman in

her separate opinion. See Wite Cap, Inc., 325 N.L.R B. No. 220,
7-8 (July 24, 1998). The court has previously held that "[t] he
Board may not make findings or order renedies on violations not
charged in the ... conplaint or litigated in the subsequent hear-
ing." NLRB v. Blake Constr. Co., 663 F.2d 272, 279 (D.C. Cir.

1981); see also Conair Corp. v. NLRB, 721 F.2d 1355, 1371-72

(D.C. Gr. 1983). As the court explained in Trident Seafoods, Inc.
v. NLRB, 101 F.3d 111 (D.C. Gir. 1996), each party "nust have a

full and fair opportunity to litigate the issues to be decided by the
agency," and "[w] hen one party utterly fails to raise a significant

i ssue before the ALJ, the record devel oped with regard to that

issue will usually be inadequate to support a substantive finding in
its favor.” 1d. at 116. The same rationale dictates that we reject
the union's argunent on the issue without considering its nerits.

2 Because the existing agreenent did not expire until April 30,
1994, the conpany first sought the union's consent to nodify the
agreement in order to inplenent the new schedul e by January 31
1994. Soon after the negotiations began, however, the conpany and
t he union agreed to commence negotiations for a new contract, in

per week, on day or night shifts |asting seven-and-a-half
hours.3 This proposal led to a series of negotiating neetings
as the parties attenpted to reach a new agreenent. A najor
stunbling block to any agreenment, however, was the union's

i nsi stence on a wage increase and the conpany's refusal to

of fer one. Although the conpany agreed to sone of the other
demands by the union, the parties never cane to an agree-
ment that they could both approve, and the uni on nenber-

ship voted down the conpany's proposal by a wide margin in
February 1994.4 For the next few nonths, the parties contin-
ued to neet and negotiate, focusing on whether a wage

i ncrease in sonme formwould be acceptable to both parties.5
For purposes of this appeal, we focus on the conpany's
proposal s of June 13th and Septenber 14th and 22nd.

On June 13, 1994, the conpany presented a proposal pro-
viding for the new work schedule to take effect on July 11
1994. The proposal included a two percent wage increase
ef fective August 1, 1994, no increase the follow ng year, and a
one percent wage increase in the third year. The proposa
al so provided for a signing bonus in the event the new

addition to negotiations for the conpany's proposal of an inmedi ate
nodi fication of the existing contract.

3 The new proposal al so contained several other changes from
the existing contract, such as: forty hours pay for thirty-six hours
wor ked; overtinme pay at time-and-a-half for hours worked in excess
of thirty-six hours per week or twelve hours a day; increased pay
for holiday and vacation tine; and increased paid break periods.
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4 By the tine of the union nenbership's first vote in February,
t he conpany had i nproved its Decenber proposal by adding a
night-shift differential, an increase in the conpany's contribution to
the monthly fringe benefit fund by fifty dollars per enployee, and
doubl e pay for overtinme (limted to tine-and-a-half for hours in
excess of thirty-six per week). In addition, the conpany had
of fered a one-tinme | unp-sum bonus of one week's pay, to be given
to the enpl oyees when the new schedule went into effect.

5 Because the existing contract was set to expire on April 30,
the parties agreed to extend the original contract on a day-to-day
basis, with a provision allowing for a ten-day notice to term nate.

schedul e was inplenmented on July 11th, but no signing bonus
if the schedul e was phased in to be inplenented by Septem
ber 12, 1994. These provisions were in addition to the
conpany's proposal that the union nmenbership had rejected
in February. See supra note 4. Although the union ex-
pressed the view that the June 13th proposal was "very
excellent,"” the nmenbership rejected it.6 By letter of June
23rd, the conpany urged the union to resubmt the June 13th
proposal to the menbership with "the strongest possible"
message that the conpany "absolutely will not nake any
further inprovenments to its proposal” and "will not back off
its plans to convert to 12-hour scheduling." The conpany
also alerted the union that if the June 13th offer was not
ratified by the menbership by July 1, 1994, the conpany
woul d wi t hdraw t he proposed wage increases, increased over-
time, increased vacation pay and holiday pay, as well as

i ncreased enpl oyer contributions to enpl oyee health and

wel fare benefits. The union sought an extension of the
deadline until July 10th, but the conpany agreed to extend it
only until July 5th, citing the costs of the delay in inplenent-
ing the new schedule. The July 5th deadline passed w thout
a new vote by the menbership.

On July 11th, the conpany inplenmented the new work
schedul e for all non-lithograph production enployees at its
Chicago facility. The conpany begged off the union's request
to resume negotiations on the basis of its busy schedul e.
Consequently, the parties did not neet again until the fall.

On Septenber 14th, the conpany, noting its prior warning
of June 23rd, proposed six changes to its June 13th proposal
wi t hdrawal of two wage increases; calculation of overtine
pay (to begin after forty hours instead of thirty-six); wth-
drawal of increased holiday and increased vacation pay; and a
phased increase in the conpany's health and wel fare contri bu-

6 There was testinony that because the vote occurred on Fa-
ther's Day many enpl oyees stayed hone whil e those who opposed
t he twel ve-hour day attended the nmeeting to vote against it. The
menber shi p had, by a show of hands, approved the twelve-hour day
in May.
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tions, rather than an i mediate fifty dollars per nonth
increase. In addition, the conpany nmade four changes in the
parties' agreenent that had not been mentioned in the June
23rd letter: termnation of the cost of |iving adjustnent
provision; time-and-a-half, not double, pay for hours in excess
of twelve per day; reduction in the night shift differential
and deletion of the voluntary overtine provision. The union
of fered a counterproposal on Septenber 22nd that called for
mai nt ai ni ng the five-day work week in effect under the prior
contract. The conpany rejected the counterproposal and

then rejected the union's revised counterproposal to postpone
i npl enent ati on of the new work schedul e for one year. The
conpany al so stated that same day, Septenber 22nd, that al

but four of the items in its Septenber 14th proposal were
final; it remained open to negotiations only on wages, vaca-
tion and holiday pay, and night shift differential

A few days later, the conpany notified the union of its
intention to term nate the contract extension agreenent, see
supra note 5, effective Cctober 7, 1994, and the parties met
for further negotiations on Cctober 4th. At that tinme the
conpany asked if the union had a new counterproposal; the
uni on had none, inquiring only whether the conmpany woul d be
willing to neet with a federal nediator. The conpany reject-
ed that idea and stated that its Septenber 22nd offer was its
final offer in light of the union's failure to offer a new

counterproposal. The union then asked if they were at an
i npasse. The conpany's | awyer responded, "As third party
observer, we are."” The follow ng day, the conpany notified

the union by letter that the parties were "obviously and
hopel essly deadl ocked,"” and that the conpany would inple-
ment the new work schedul e and its Septenber 22nd proposa

on Cctober 10th, noting that "business circunstances conpel”
the new work schedule. Shortly after 9 a.m on Cctober 10th,
t he union advi sed the conpany that the nmenbership had

voted to accept the company's June 13th proposal. The
conpany advi sed the union that that proposal had expired
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and been replaced by the Septenber 22nd proposal, which the
conpany was i npl enenting that day.

The conpany nmet at the union's request on Novenber 9th
and took the sane position in rejecting the union's renewed
request to return to the June 13th proposal. Instead, the
conpany proposed a wage increase over three years and
restored its proposals for increases in vacation and holiday
pay, benefit contributions, and night shift differential. The
conpany al so offered to nodify the contract |anguage regard-
i ng mandatory overtine. The union said it could not accept
t he new proposal w thout a cost of living adjustnent. When
t he Novenber 9th proposal was neverthel ess submitted to the
menbers for a vote, it was overwhelmngly rejected

On Novenber 21st, the conpany | ocked out the bargaining
unit enpl oyees pending ratification of the Novenber 9th
proposal. The |ockout |asted for nearly el even nonths, until
Cct ober 16, 1995, when the parties entered into a new coll ec-
tive bargai ning agreement. During the |ockout, the company
hired at |east twelve tenporary repl acenents.

The union filed an unfair |abor practice charge. An Adm n-
istrative Law Judge ("ALJ") found that the company engaged
in an unfair [ abor practice by engaging in regressive bargain-
i ng without good cause when it threatened to w thdraw
several provisions fromthe June 13th proposal and when it
actually withdrew those provisions and nore in the Septem
ber 14th proposal. See Wite Cap, Inc., 325 N.L. R B. No.
220, 20 (July 24, 1998). The ALJ based this conclusion on the
Board's decision in Driftwood Conval escent Hospital, 312
N. L. R B. 247, 252 (1993), which observed that:
the law is settled that "[t]he withdrawal of a proposal by
an enpl oyer wi thout good cause is evidence of a |ack of
good faith bargaining by the enployer in violation of
Section 8(a)(5) of the Act where the proposal has been
tentatively agreed upon...."
Id. (quoting Mead Corp. v. NLRB, 697 F.2d 1013 (11th Cr.
1983)) (alteration in original). The Driftwood opinion, which
was an adoption by the Board of the ALJ's findings and
recommended order,7 expl ained that regressive bargaining

7 Although the Board in Driftwood stated nerely that it was
"adopt[ing] the recommended Order" by the ALJ, Driftwood, 312

"has the inevitable and foreseeable effect of obstructing and
i npedi ng the coll ective-bargai ning process,” id., and that the
relevant inquiry is " 'not whether the Respondent acted in
good faith, but whether the Respondent had good cause in
unilaterally withdrawing fromtentative agreenents and con-
cessions made.' " Id. (quoting Arrow Sash & Door Co., 281
N.L.R B. 1108, 1108 n.2 (1980)). 1In the instant case, the ALJ
noted that the conpany's regressive bargai ni ng was not
justified by good cause because the conpany failed to show
that economic pressure led to the conpany's actions. See
VWite Cap, at 17-20. The ALJ al so found that the conpany's
unil ateral inplementation of the final offer in the absence of a
| egal Iy cogni zabl e i npasse, as well as its |ocking out of the
unit enpl oyees, constituted unfair |abor practices. See id.

Page 6 of 20



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #99-1118  Document #505714 Filed: 03/24/2000  Page 7 of 20

The Board reversed, and by a two to one vote, dism ssed
the conplaint. Chairman Gould and Menber Hurtgen, in
separate opinions, agreed that the conpany satisfied its duty
to bargain in good faith. Menber Liebman dissented in part
on the basis that the conpany violated the Act by refusing to
bargai n on mandatory subjects of bargaining. W exani ne
each opi nion as background for our consideration of the
union's threshold challenge to the Board' s decision

Menber Hurtgen began his anal ysis by observing sone-
what enigmatically that he found it "unnecessary to pass on

the continued viability of Driftwood because ... the [ALJ]
erred in his application of these principles to the facts of [the
instant] case." Id. at 2. He then proceeded to apply the

good cause standard and found that both the conpany's

threats to withdraw the six provisions of the June 13th
proposal and its withdrawal of those provisions and others in
t he Septenber 14th proposal were supported by good cause

and thus did not constitute unlawful regressive bargaining.

N.L.R B. at 247, its sunmary affirmance of the ALJ's "rulings,
findings, and conclusions,” id., constitutes an adoption of the ALJ's
findings as well. See Cties of Bethany v. FERC, 727 F.2d 1131

1145 (D.C. Cir. 1984); see also Gty of Frankfort v. FERC, 678 F.2d
699, 708 (7th Gr. 1982).
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See id. at 3. Specifically, he pointed to the fact that "the six
tentatively agreed to itens [in the June 13th proposal] had

al ready been rejected at the time the [conpany] threatened

to withdraw then in the June 23rd letter. Id. at 2. He
considered this factor, not discussed by the ALJ, to be "an

i nportant one that distinguishes this case fromDriftwood ...
where the enployer withdrew fromtentative agreements with

the union before any ratification vote had been held.” 1d.

He noted also that, unlike in the instant case, in Driftwood

t he enpl oyer had offered the union "no expl anati on what soev-

er for withdrawing fromthe tentative agreenents.” 1d. at 2
n.4. In addition, he enphasized that "the record evidence
establ i shes an intent, even a desire, by [the conpany] to
reach agreement," id. at 4, and that there was "no evi dence

that the [company] sought to avoid reaching an agreenent."

Id. at 5. Then, turning to the other issues, he found that the
conpany's unilateral inplementation of its final offer and its
| ockout of the enpl oyees were | awful because they occurred

foll owi ng a bargai ning i npasse and because the | ockout was

"for the sole purpose of bringing economc pressure to bear in

support of a legitimate bargaining position." Id. at 5 (citing
Anerican Ship Bldg. v. NLRB, 380 U S. 300, 310-11, 318
(1965)).

Chai rman Goul d concurred in Hurtgen's conclusion that the
ALJ erred in finding that the conpany had viol ated the Act
by its conduct in the bargai ning negotiations. See id. He
di sagreed, however, w th Menber Hurtgen's discussion of the
regressi ve bargaining doctrine. Stressing that "the default

practice of collective-bargaining negotiations ... allows]
withdrawal at will fromtentative agreenents prior to final
agreement," id. at 6, Chairman Gould stated that "[t]he

appl i cabl e standard here nust be only whet her the [conpa-

ny's] tactics provided full scope for good-faith bargaining."
Id. at 7. Chairman Gould concluded, "[s]ince the evidence [in
the instant case] clearly indicates that the [conpany] was
seriously negotiating in order to obtain an agreenent, we

must find that it was bargaining in good faith." 1d. To make
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his point about the | awful ness of regressive bargai ning even
clearer, Chairman Gould noted that:

Menber Hurtgen does not pass on this rule, but distin-

gui shes [the conmpany's] conduct on the basis that it

provi ded a "good cause" explanation to the Union for its
change of position. | would find this "rule" to be utterly
i nconsistent with both the Supreme Court's "freedom of
contract” trilogy as well as long-held principles of collec-

tive bargaining. |Inasnmuch as the cases cited by the
[ ALJ] do support this standard, they shoul d be over-
rul ed.

Id. at 6. Thus, in Chairman Goul d's view, regressive bargain-
ing is lawful, with or without good cause, as long as "it is not
undertaken [with] ... an intent to evade conmng to an
agreement." 1d.

Menber Liebman concurred in part and dissented in part.
She expressly joined Hurtgen's concl usion that the conpany's
wi t hdrawal of provisions of the June 13th proposal was not
unl awf ul regressive bargai ni ng because the conpany had
good cause.8 See id. at 7 &n.2. In noting her concurrence,
Menber Li ebman enphasi zed that she "agree[d] with the
legal principles cited by the [ALJ]," and that her "di sagree-
ment [was] solely with the way these principles were applied
[by the ALJ] to the facts of this case." 1d. at 7 n.2. Menber
Li ebman parted conpany wi th Menmber Hurtgen and Chair-
man Goul d, however, in her conclusion that the conpany
engaged in an unfair |abor practice by refusing to negotiate
over two nmandatory subjects of bargaining (cost of living
adj ustment and voluntary overtine) in Septenber and Ccto-
ber 1994. See id. at 7. Thus, Menber Liebnan did not
reach the issue of the validity of the conpany's Septenber
14th proposal. See id. at 7-8.

8 In Menber Liebman's words: "For the reasons stated in ..
Menber Hurtgen's opinion, | join himin finding that the [conpany]
did not bargain in bad faith in June 1994 foll ow ng the enpl oyees

rejection of the contract it negotiated with the Union." 1d. at 7

(footnotes omtted).

Page 9 of 20
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In order for the court properly to reviewthe Board's
decision, it "nust be able to discern the rationale"” underlying
the Board's conclusions. G, Chenmical & Atom c Wrkers
Int'l Union v. NLRB, 46 F.3d 82, 90 (D.C. Gr. 1995); see
al so Acne Die Casting v. NLRB, 26 F.3d 162, 166 (D.C. Cir.
1994); United Food & Commercial Wirkers Int'l Union v.

NLRB, 880 F.2d 1422, 1436 (D.C. Gr. 1989). The union
contends that the Board, by issuing three conflicting opinions,
failed to articulate a rationale that the court can review, and
| eft uncertain whether regressive bargaining in the absence of
good cause violates the Act. Although the union raises a
legitimate concern about the troubling division within the
Board, the union overstates its position in maintaining that
the three opinions "reduce [the] established principles of
regressive bargaining lawto chaos.” Unlike the situation in
G1l, Chemcal, on which the union relies, an exam nation of

t he separate opi nions shows that there is " "a majority-
supported statement of the rule that the Board applied and

will be applying ... in the future." " Ql, Chemcal, 46 F.3d
at 91 (quoting United Food, 880 F.2d at 1436-37).

In exam ni ng whether there is a Board decision that the
court can review, the underlying question is the continued
vitality of Driftwood. 1In that case, as noted above, the Board
stated that "the lawis settled that '[t]he withdrawal of a
proposal by an enployer w thout good cause is evidence of a
| ack of good faith bargai ning by the enployer in violation of
Section 8(a)(5) of the Act where the proposal has been
tentatively agreed upon.' " Driftwood, 312 N.L.R B. at 252
(citation omtted). The Driftwood Board further expl ai ned
that in a regressive bargaining situation, the key issue is
"whet her the Respondent had good cause in unilaterally
wi thdrawing fromtentati ve agreenents and concessi ons
made." 1d. (quotation omtted) (citation omtted). A review
of Board precedent confirns this summary of the |law. See,
e.g., Transit Serv. Corp., 312 NL.RB. 477, 483 (1993); Nati -

Page 10 of 20
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co, Inc., 302 NL.RB. 668, 670-71 (1991); Arrow Sash, 281
NL.RB at 1108 n.2; Food Serv. Co., 202 N L.R B. 790, 803
(1973).

The ALJ relied on Driftwood in finding that the conpany
violated s 8(a)(1l) and (5) of the Act by failing to show good
cause to withdraw the six provisions fromthe June 13th
proposal. The Board, in reversing, left the good cause rule of
Driftwood untouched. Neither Menber Hurtgen nor Mem
ber Liebman adopted Chairman Gould's view that the good
cause rule of Driftwood shoul d be abandoned; to the con-
trary, they expressly relied on the Driftwood rule in reaching
their findings. Menber Hurtgen applied the good cause
standard to find that the conmpany's regressive bargaining
tactics in June and Septenber were lawful. See Wiite Cap,
at 2. Menber Liebman joined Menber Hurtgen's opinion
with respect to the company's conduct in June, specifically
noti ng the good cause standard of Driftwood as the basis of
her concurrence. See id. at 7 n.2. Therefore, the Driftwood
rule remains the |aw of the Board.

The difficulty to which the union points arises fromthe
apparent indication that the good cause standard may not
stand on a firmfooting. |In addition to Chairman Gould's
criticismthat the good cause requirenment was contrary to the
law and reality of |abor practice, Menber Hurtgen stated
that he was avoiding the issue of "the continued viability of
Driftwood" even though he was applying Driftwood in the
instant case. Id. at 2. But the union's concern about the
future viability of the Driftwood rule may be premature.
Unlike the situation in OQl, Chemcal, the Board in Wite Cap
was not faced with a question of first inpression. See Ql,
Chemical, 46 F.3d at 84. Neither, as in Acne Die, or United
Food, was the Board dealing in an area characterized by |ong-
standi ng anbi guity or confusion in Board precedent. See
Acme Die, 26 F.3d at 165-66; United Food, 880 F.2d at 1436.
By contrast, the good cause rule had been established and
repeatedly applied by the Board. See, e.g., Transit Serv., 312
N.L.R B. at 483; Natico, 302 NL.RB. at 670-71; Arrow
Sash, 281 N.L.R B. at 1108 n.2; Food Serv., 202 N.L.R B. at
803. Even Chairman Goul d acknow edged the exi stence of

Page 11 of 20
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Board precedent requiring good cause in urging that it be
overruled. See White Cap, at 6-7. The |legal significance of

t he di sagreenment anong the Board menbers nust be eval u-

ated in its context, and, contrary to the union's contention, the
court cannot reasonably interpret the tension anmong the

views of the Board menbers as upsetting Board precedent

wi thout a nore express statenment by the Board indicating

such a change in the law. See Mtor Vehicle Mrs. Ass'n v.

State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 41-42 (1983).

O course, that the majority of the Board supported the
good cause rule does not fully resolve the issue whether there
is a mpjority-supported conclusion of |law that the court can
review. Wth respect to the legality of the conpany's threat
in June 1994 to withdraw itens fromthe June 13th proposa
unless it was ratified by July 4th, Menbers Hurtgen and
Li ebman are in agreenent that no violation of the Act
occurred. However, because Menber Liebman never ad-
dressed whet her the conpany's Septenber actions constitut-
ed unl awful regressive bargaining, there is no nmgjority deci-
sion on the issue unless Chairman Goul d joi ned Menber
Hurtgen's opinion or vice versa. Chairman Gould' s separate
opi ni on makes clear that he agreed with Menber Hurtgen
that the conpany's regressive bargaining in Septenber was
not an unfair |abor practice. 1t is also clear that Chairman
Goul d di sapproved of Menmber Hurtgen's reliance on the good
cause requirement of Driftwood. What is not as clear is the
extent to which Chairman Goul d and Menber Hurtgen
agreed or disagreed on whether the reasons for the conpa-
ny's regressive bargaining nmet the Driftwod good cause
standard. For the follow ng reasons, we conclude that Chair-
man Goul d j oi ned Menber Hurtgen's opinion on the issue.

A conparison of the two Board menbers' opinions shows
that their anal yses bear nore substantive resenbl ance to
each other than mght initially be evident. For his finding
that there was good cause for the conmpany's regressive
bargai ning i n Septenber, Menber Hurtgen reasoned that the
conpany "was seeking tinmely ratification and inplenentation
of the new work schedul e i n exchange for inproved contract
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terns,” and that the union's refusal to approve the June 13th
proposal within the stated time period thus justified the
conpany's withdrawal of certain terns. White Cap, at 4.

Menber Hurtgen did not stop his analysis there, however.

He al so stated that the "essential elenment"” of good-faith
bargaining is "the serious intent to adjust differences and to
reach an acceptable common ground.” 1d. at 4-5. He ob-
served that the conpany satisfied this standard because "the
record evidence establishes an intent, even a desire, by [the
conpany] to reach agreenment” as is clear fromthe conpany's

"willingness to conprom se and make concessions,” id. at 4,
and there was "no evidence that the [conmpany] sought to
avoid reaching an agreement." 1d. at 5.

Menber Hurtgen noted that Chairnman Gould "concur[red]
inthis result,” id. and Chairman Goul d' s opini on shows the
extent to which his opinion should be read as concurring in
the analysis, as well as in the result, of Menber Hurtgen's
opi nion. For exanple, Chairman Gould, |ike Menber Hurt-
gen, thought that "the evidence here clearly indicates that
[the conpany] was seriously negotiating in order to obtain an
agreement," id. at 7, and placed nuch enphasis on the
conpany's apparent "w llingness to reach agreenent.” 1d. at
6. After his general discussion of the legality of regressive
bar gai ni ng, Chairman Gould stressed that "[h]ere, it would be
particularly inappropriate to find the [conpany's] withdrawals
unl awful Iy regressive because the [conmpany] was clearly ..
adjusting its proposals ... in the course of bargaining in
order [to] obtain agreenment on a crucial issue.” 1d. at 7.
From these statenents, we conclude that Chairman Gould
and Menber Hurtgen were in agreenent that the conpany's
reasons for resorting to regressive bargai ning constituted
good cause. Chairman Goul d's separate opinion, then, should
not be read to be expressing any doubt as to whether the
conpany net the good cause requirenent. Rather, in our
view, his opinion stens fromhis position that the good cause
requi renent shoul d not be applied in future cases even
t hough, in the instant case, the existence of the requirenent
did not change the ultimate outcone.
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In reaching this conclusion, we enphasize that it would
have been preferable for the Board to have stated nore
explicitly that Menmber Hurtgen's opinion represented the
majority position of the Board rather than requiring the court
to decide that issue. Be that as it may, for the reasons noted,
we treat Menber Hurtgen's opinion as the opinion of the
Board and review its findings of fact and application of the
law to the facts under the famliar substantial evidence stan-
dard. See NLRB v. United Insurance Co., 390 U S. 254, 260
(1968); Universal Canera Corp. v. NLRB, 340 U S. 474, 488
(1951).

Section 8(a)(5) of the Act makes it an unfair |abor practice
for an enployer "to refuse to bargain collectively with the
representatives of [its] enployees.” 29 U S.C. s 158(a)(5).
Under s 8(d), "to bargain collectively is the performance of
the mutual obligation of the enployer and the representative
of the enpl oyees to neet at reasonable tines and confer in
good faith with respect to wages, hours, and other terns and
conditions of enploynment.” 1d. s 158(d). The union con-
tends that the conmpany's withdrawal of certain terns fromits
proposal s in June and Septenber 1994 violated its s 8(a)(5)
duty to bargain in good faith and that the Board erred in
finding otherwi se. Because there is substantial evidence in
the record to support the Board' s conclusion, we reject the
uni on's chal | enge.

The Board concl uded that the conpany had good cause for
its threat to withdraw six provisions in the June 13th proposa
and for its subsequent wthdrawal of those six provisions plus
nmore in Septenber. The Board stated that, unlike in Drift-
wood, where the enpl oyer engaged in regressive bargaining
before the union held a ratification vote on the tentative
agreement, "the six tentatively agreed to itens had al ready
been rejected at the tine the [Conpany] threatened to with-
draw them ™ Wite Cap, at 2. 1In addition, the Board
observed that the conpany had "stressed fromthe inception
of negotiations its desire for tinely inplenentation of the
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new schedul e" and that the "inproved contract terns were
linked to tinely inplenentation of the new work schedul e.”

Id. at 3. The Board concluded fromthese considerations that
the conpany's threat to withdraw the June 13th proposal was
"an effort to secure ratification of the agreenent it reached
with the Union, rather than an attenpt to obstruct mneaning-
ful bargaining.” 1d. |In addition, the Board relied as further
support on the fact that the conpany offered the union

anot her opportunity to ratify the proposal after the union's
rejection and that the conpany had gi ven the union sufficient
"opportunity to digest, understand, evaluate, and vote on the
June 13 contract proposal." I1d. For essentially the sanme
reasons, that the conpany "was seeking tinely ratification
and i mpl enentation of the new work schedul e i n exchange for

i nproved contract ternms" id. at 4, and that "the record

evi dence establishes an intent, even a desire, by [the compa-
ny] to reach agreenent,"” the Board found that the conpany's
wi t hdrawal of several provisions in its Septenber proposal
did not constitute an unfair |abor practice. 1d.

There is substantial evidence in the record to support the
Board's findings. During the parties' extended negotiations
for nearly a year, the conpany nade repeated efforts to
reach common ground with the union. The conpany nade
clear fromthe beginning of the negotiations that it could not
of fer a wage increase and that it sought a tinely inplenenta-
tion of the new work schedule. However, the conpany was

willing to offer a shift differential, increased contributions to
the nmonthly fringe benefit fund, and increased overtine pay,
all in response to specific denmands by the union as a condition

for approving the new work schedul e. Wen those conces-

sions proved to be inadequate, the conpany gave up its initial
position and agreed to give wage increases, in a proposal that
the union characterized as "very excellent." Even after the
menbership rejected the proposal on June 19th, the company
gave the union a second chance and expressed its hope that
they reach an agreenent soon. |In addition, throughout the
peri od, the conpany stressed that the inproved contract

terns it was offering were linked to tinely inplenmentation of
the schedule, and this |link was enphasized in its June 23rd
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letter. The union menbership's failure to ratify tinely the
proposal triggered the conpany's w thdrawal s, and these

ci rcunst ances hardly denonstrate that the conpany sought

to frustrate the collective bargai ning process. Therefore, the
Board's finding of good cause in the conpany's regressive
bargai ning i s supported by substantial evidence.

Contending that the Board erred in its application of the
good cause standard, the union asserts that Board precedent
recogni zes only two types of good cause to justify regressive
bar gai ni ng- - changed economi ¢ circunstances and a change in
the party's relative bargaining power. This m srepresents
the law. The cases cited by the union support its position
only to the extent that each case can easily be placed in one of
the two categories that the union puts forward. See, e.g.

A MF. Bowing Co., 314 N.L.R B. 969, 975 (1994), enf. denied
on other grounds, 63 F.3d 1293 (4th Cr. 1995); Aero Al oys,
289 N.L.R B. 497, 497 (1988); Cook Bros. Enters., 288

N. L. R B. 387, 387-89 (1988); O Malley Lunber Co., 234
N.L.R B. 1171, 1179-80 (1978). However, no case cited by

the union has limted the definition of good cause to the two
categories only. O the cases cited by the union, the cl osest
the Board came to the union's position was in the foll ow ng
passage in Hyatt Hotels Corp., 296 N.L.R B. 289, 314 (1989):

A regression in econom c position during bargaining is
not of itself dispositive of the good-faith issue where
econom ¢ considerations and the ability to conpete noti -
vate the regressive bargaining stance. Furthernore, it
is no mani festation of bad faith for an enpl oyer to
change his bargai ning posture to one | ess favorabl e when
he does so in "flexing econom c rnuscle” in consequence
of an intervening circunstance...

Id. at 314 (citation omtted). However, nowhere did the
Board state in Hyatt Hotels that these categories exhausted

t he possible types of good cause. On the contrary, the Board
al so defined the general issue of justifiable regressive bar-
gai ning as whether a party's "proffered reasons for its
changed bar gai ni ng stance were so illogical or unreasonable

Page 16 of 20
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as to necessarily warrant an inference of bad faith." 1d. at
315. In Barry-Whmller Co., 271 N.L.R B. 471, 473 (1984),

anot her case cited by the union, the Board stated that, in
evaluating the legality of an instance of regressive bargaining,
"[What is inportant is whether [the proffered reasons for
regressive bargaining] are 'so illogical' as to warrant the
conclusion that the [party] by offering them denonstrated an
intent to frustrate the bargai ning process and there-by pre-
clude the reaching of any agreenment.” 1d. (enphasis added).

This view, that the key issue in evaluating the propriety of
regressive bargaining is whether it is designed to "frustrate
t he bargai ning process,"” is the principle applied by the Board
in the instant case, and is the predom nant thenme in the

Board's regressive bargaining decisions. 1In addition to the
cases al ready discussed, the follow ng cases, all cited by the
union, are illustrative: Fairhaven Properties, Inc., 314

N.L.R B 763, 771 (1994); Transit Serv., 312 N.L.R B. at 483;
Toyota of San Francisco, 280 N.L.R B. 784, 801 (1986);

Paci fic Ginding Weel Co., 220 N.L.R B. 1389, 1390 (1975).
Therefore, the Board here has not departed from Board
precedent. On the other hand, to generalize, as the union
does, that Board precedent requires changes in either a
party's econonic circunstances or bargai ning power for good

cause to exist is to make an illogical leap from"If x is the
case, regressive bargaining is justified" to "If x is not the
case, regressive bargaining is not justified." The root of this

el ementary error on the union's part is its perception that the
good cause requirement is a narrow exception to the genera

rul e that regressive bargaining constitutes bad faith bargain-
ing, a view that has no basis in Board precedent.

The union also cites several Suprene Court and circuit
courts of appeals cases to contend that the Board's opinion
frustrates the purpose of s 8(a)(5) of the Act. This conten-
tion has no nerit. |In order to make NLRB v. Katz, 369 U. S
736 (1962), applicable to the instant case, the union resorts to
quoting general statements prohibiting "behavior which is in
effect a refusal to negotiate, or which directly obstructs or
i nhibits the actual process of discussion,” Katz, 369 U S. at
747, w thout explaining how such statenents denonstrate
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that the Board reached the wong decision in the instant case.
Neither is Daily News of Los Angeles v. NLRB, 73 F.3d 406
(D.C. Cr. 1996), another case relied on by the union, of much

help in that it was al so about what the court saw as " 'behav-
ior which is in effect a refusal to negotiate.' " Id. at 414
(quoting Katz, 369 U.S. at 747). 1In the instant case, the

starting point of the Board' s analysis was precisely that "the
wi t hdrawal of previous proposals does not per se establish the
absence of good faith,” White Cap, at 4, and thus does not
constitute "behavior which is in effect a refusal to negotiate."
Katz, 369 U. S. at 747. Therefore, the union's reliance on

Katz and Daily News is m splaced.

Simlarly, the union's contention based on Charles D. Bo-
nanno Linen Serv., Inc. v. NLRB, 454 U S. 404 (1982), and
McC at chy Newspapers, Inc. v. NLRB, 131 F.3d 1026 (D.C
Cr. 1997), has no nerit. The union cites the two cases for
the proposition that certain bargaining tactics are so destabi -
lizing that they are inproper even if there is no show ng of
subj ective bad faith. The cases may well stand for that
proposition; however, the union's further inference that the
Board therefore erred in not finding a violation of the Act is a
nonsequitur. Again, the Board started fromthe assunption
firmy supported by Board precedent, that regressive bar-
gaining is not so harnful to the collective bargai ning process
as to require a general prohibition. Therefore, the Board's
findings sinply do not contradict the propositions of |aw that
t he union contends are dispositive. In the end, the union
offers no reason for the court to disturb the Board' s concl u-
si ons.

V.

The union further contends that the conpany viol ated
s 8(a)(5) of the Act by unilaterally changing terns and condi -
tions of enployment in Cctober, 1994 wi thout a bargaining
i npasse. See NLRB v. M atchy Newspapers, Inc., 964
F.2d 1153, 1165 (D.C. Gr. 1992) (in banc); Anerican Fed n of
Tel evision & Radio Artists, Kansas City Local v. NLRB, 395
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F.2d 622, 624 (D.C. Gr. 1968). W have previously stated
that "[t]here is no fixed definition of an inpasse ... which
can be applied nechanically to all factual situations.” Dallas
Gen. Drivers, Warehousenmen and Hel pers, Local No. 745 v.
NLRB, 355 F.2d 842, 845 (D.C. Gr. 1966). The Board
"considers a nunber of factors, including the 'bargaining
history, the good faith of the parties in negotiations, the

l ength of the negotiations, the inportance of the issue or

i ssues as to which there is disagreenent, [and] the contenpo-
raneous understanding of the parties as to the state of
negotiations.'” " Teanmsters Local Union No. 639 v. NLRB

924 F.2d 1078, 1083 (D.C. Cir. 1991) (quoting Taft Broad. Co.
163 N.L.R B. 475, 478 (1967), aff'd, 395 F.2d 622 (1968))
(alteration in original). W hold that there is substanti al
evidence in the record supporting the Board' s application of
these factors in finding an i npasse. See White Cap, at 5.

First, at the time of the unilateral inplenmentation, the
conpany had bargained in good faith with the union for
approxi mately ten nonths, maki ng many concessi ons al ong
the way. |In addition, as the Board observed, "the parties on
Cctober 4 were at inpasse on the critical issue of the [new
wor k] schedul e, which precluded reaching an agreenent."
Id. The new work schedule was a critical issue for the
conpany, as it had made clear at the begi nning of the
negoti ations. After rejecting the conmpany's proposals con-
tai ning the new schedul e several tines, the union proposed
mai nt ai ning the old work schedule in its Septenber 22nd
proposal . Wen the conpany rejected the union's attenpt to
revive the old work schedul e, the union proposed that inple-
ment ati on of the new work schedul e be postponed for one

year, which the conpany also rejected. 1In their |last neeting
bef ore Cctober 10th, the union failed to offer any new propos-
al .  The cont enporaneous understandi ngs of the parties fur-

t her support the Board's finding. On Cctober 4th, the Union
of fered no new proposal and brought up the subject of

whet her there was an inpasse, and did not di sagree when the
conpany's attorney stated that he believed the parties were

at an inpasse. The union's contention that the inpasse was
broken when it ratified the June 13th offer before the unil at-
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eral inplementation is nmeritless, considering how the June
13th offer had expired nonths earlier. Thus, applying the

rel evant factors shows that there was substantial evidence for
the Board's finding that there was an actual inpasse before
the conpany's unilateral inplenentation of its final offer on
Cct ober 10t h.

Finally, the union maintains that even if there were an
i npasse, it did not justify the conpany's unilateral inplemnmen-
tati on because the inpasse was caused by the conpany's
unl awful regressive bargaining. See United Packi nghouse,
Food & Allied Wrkers Int'l Union v. NLRB, 416 F.2d 1126,
1131 (D.C. Cir. 1969). W reject this contention because, as
noted, the Board reasonably concluded that the conpany's
regressi ve bargaining did not constitute an unl awful | abor
practice. Simlarly, the union contends that the conpany's
| ockout was unl awful because the conpany's unl awful | abor
practice deprived it of the claimthat the purpose of |ockout
was to "bring[ ] economc pressure to bear in support of [its]
legitimate bargaining position." American Ship Bldg. Co. v.
NLRB, 380 U.S. 300, 318 (1965); see also Teansters Loca
Union No. 639 v. NLRB, 924 F.2d 1078, 1085 (D.C. Cir.
1991). Again, as the Board found, the conpany did not
engage in an unfair bargaining practice, and there is substan-
tial evidence in the record to support the Board's decision
that the | ockout was | awful because the conpany's purpose
was to apply econom c pressure on the enployees in order to
support its "legitimate bargaining position." Anerican Ship
Bl dg., 380 U S. at 318.

Accordingly, we deny the petition
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