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Bef ore: Edwards, Chief Judge, Sentelle and Randol ph
Circuit Judges.

pinion for the Court filed by Crcuit Judge Sentelle.

Sentelle, Crcuit Judge: Section 276 of the Tel econmuni -
cations Act of 1996, that conprehensively anended the Com
muni cati ons Act of 1934, see Tel econmuni cations Act of 1996,
Pub. L. No. 104-104, 110 Stat. 56 ("1996 Act"), concerns
payphone services. It requires the Federal Conmunications
Conmmi ssion ("FCC' or "Commi ssion") to pronul gate regul a-
tions to "establish a per call compensation plan to ensure that
al | payphone service providers are fairly conmpensated for
each and every conpleted intrastate and interstate call using
t heir payphone.” 47 U S.C. s 276(b)(1)(A) (Supp. Il 1997).
Petitioners representing various interests of the payphone
i ndustry seek review of the FCC s third attenpt at a sustain-
able per-call fee plan to fulfill its s 276 obligations. W hold
that the FCC s order withstands scrutiny under the Adm nis-
trative Procedure Act. See 5 U S.C. s 706 (1994).

| . Background

This case is before us for the third tinme. |In two previous
orders, the FCC has attenpted to devel op and justify a per-
call fee for coinless calls from payphones. See In re Inple-
ment ati on of the Pay Tel ephone Reclassification and Com
pensation Provisions of the Tel ecomruni cati ons Act of 1996,
11 F.C C R 20541 (1996) ("First Oder"); 1In re Inplenenta-
tion of the Pay Tel ephone Recl assification and Conpensa-
tion Provisions of the Tel econmunications Act of 1996, 13
F.CCR 1778 (1997) ("Second Order"). Acting on previous
petitions for review, we have tw ce remanded the Comm s-
sion's determ nations for a |l ack of reasoned deci si onnaki ng.
See Illinois Pub. Telecomms. Ass'n v. FCC, 117 F.3d 555, 558
(D.C. Cr. 1997) ("Payphones 1"); M Telecoms. Corp. V.
FCC, 143 F.3d 606, 607 (D.C. Cr. 1998) ("Payphones I1").
Today we consider petitions challenging the FCC s third
order on the subject. See In re Inplenentation of the Pay
Tel ephone Recl assification and Conpensation Provisions of
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t he Tel ecommunications Act of 1996, 14 F.C.C R 2545 (1999)
("Third O der").

H storically, only |local phone service providers (local ex-
change carriers or "LECs") provi ded payphone services.
The devel opnent of so-called "smart" payphones in the m d-
1980s al | owed i ndependent payphone service providers
("PSPs") to conpete with the LECs. PSPs obtained their
revenues fromeither coin calls or fromcontracts with interex-
change carriers ("1 XCs" or operations services providers,
"OSPs") for collect calls and calling card calls. See Pay-
phones I, 117 F.3d at 558-59.

Bef ore the 1996 Act was passed, PSPs were | argely uncom

pensated for a third type of payphone call: "dial around”
coinless calls, where the caller uses a |long distance carrier
ot her than the payphone's presubscribed carrier. "D al

around” coinless calls include toll-free calls to |ong distance
provi ders (such as 1-800-CALL-ATT), and the 10-10- XXX

type of calls. See id. at 559. PSPs are prohibited from

bl ocki ng these dial around calls. See Tel ephone Operator
Consumer Services | nprovenent Act of 1990, Pub. L. No.

101- 435, 104 Stat. 986 (codified at 47 U.S.C. s 226 (1994)).
In s 276 of the 1996 Act Congress addressed the probl em of
unconpensated calls by requiring the FCC to "establish a per
call conpensation plan to ensure that all payphone service
providers are fairly conpensated for each and every conpl et -
ed intrastate and interstate call using their payphone."” 47
US.C s 276(b) (1) (A (Supp. 111 1997). The statute directs
the Conmi ssion to prescribe regulations "[i]n order to pro-
not e conpetition anong payphone service providers and
pronmote the wi despread depl oyment of payphone services to
the benefit of the general public" to nmeet this end. 1d.

s 276(b)(1).

The FCC deci ded that the best way to ensure fair conpeti -
tion was to allow the market to set the price for each call
See First Oder, 11 F.C C.R 20541 p 70. But because no
mar ket has previously existed for dial around coinless calls,
t he Conmi ssion first adopted a market-based surrogate--the
price of a local coin call at a typical deregul ated payphone of
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$.35. Ininposing this rate, the FCC sinply said that the
"cost[s] of originating the various types of payphone calls are
simlar." 1d.

Various parties sought review of this part of the Conm s-
sion's decision, as well as several other portions of the First
Order. See Payphones I, 117 F.3d at 563-64. W renanded
the coinless call rate determ nation because the Conmi ssion
had ignored record evidence that the costs of coin calls and
coinless calls are not simlar. See id.; see also lllinois Pub
Tel econms. Ass'n v. FCC, 123 F.3d 693, 694 (D.C. Cr. 1997).
For exanple, nunerous |IXCs had noted that coin calls cost
nmore than coinless calls because of the typical costs of using
coi n mechani sms i n payphones. W concluded that "[t]he
FCC s ipse dixit conclusion, coupled with its failure to re-
spond to contrary argunents resting on solid data, epitom zes
arbitrary and capricious decisi onnaking." Payphones |, 117
F.3d at 564 (citing Mbtor Vehicle Mrs. Ass'n v. State Farm
Mut. Auto. Ins. Co., 463 U S 29, 46-57 (1983)).

On remand, the FCC attenpted to devel op an actual mar-
ket -based rate for coinless calls. See Second Order, 13
F.CCR 1778 p 29. The Comm ssion used the deregul at ed
coin market rate as a starting point ($.35), and subtracted
$.066 per call as representing the difference between coin and
coinless calls, resulting in a per call rate of $.284. See id.
p 41-42. On appeal, we again found error in the agency's
deci si onmaki ng. See Payphones 11, 143 F.3d at 608-09. W
faulted the Conmi ssion's failure to explain why the coinless
mar ket rate could be found by sinply subtracting costs from

coin call rates: "If costs and rates depend on different
factors, as they sonetinmes do, then this procedure woul d
resenbl e subtracting apples fromoranges.” 1d. at 608. W

noted that although the Conm ssion "nmay have depended on

the prem se that the market rate for coin calls generally

reflects the costs of those calls,” it had failed to articulate its
assunptions and connect themto its reasoning. Id. W

remanded for further proceedings. See id. at 609.

The Conmi ssion went back to the drawi ng board one nore
time. On February 9, 1999, the FCC issued its Third Order
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whi ch we now review. The FCC switched fromthe "top-

down met hodol ogy" of the Second Order to a "bottom up"”

met hod, nmeaning that it started fromzero and added up the
costs of coinless calls to develop a coinless call rate. See
Third Order, 14 F.C.C.R 2545 p 13. The resulting new rate
is $.24.

Briefly put, the Comm ssion first determ ned the "joint and
common” costs of a payphone; that is, the nonthly capita
expense of a payphone, using the cost of a typical payphone
and accoutrenments. The FCC did not include the cost of a
coin mechanismin this figure because it determ ned that that
cost is only necessary for coin calls, but did include anounts
as joint and common costs for nonthly |ine charge costs,
mai nt enance costs, overhead costs (known as Sal es, Ceneral
and Admi nistrative Costs or "S&A"), and coding digit costs.
Total nonthly costs per payphone came to $101. 29.

To translate total nonthly costs into a per call rate, the
FCC divided that figure by the average nunber of calls
recei ved by a marginal payphone. A nargi nal payphone is
one that gathers revenue to neet its costs (including an
assunption that the payphone does not pay location rent to
the owner of the prem ses because of its marginal status) but
is not otherwise profitable. Relying on data subnmitted by the
Regi onal Bell Cperating Conpanies Coalition ("RBOC Coali -
tion"), the FCC cane up with a figure of 439 calls per nonth.
Thi s nunber represents the mdpoint between 414, where the
data showed that a prem ses owner would not need to subsi -
di ze a payphone in order to keep it, and 464, where the data
showed that | ocation rents would be typically required by
prem ses owners. The Commi ssion declined to rely on ot her
data which used call volunes from an average payphone
because it woul d cause nmany payphones with bel ow average
call volune to becone unprofitable.

This yielded a per call figure of $.231 ($101.29 divided by
439, rounded to the nearest one-thousandth). The FCC
adj usted the figure upwards $.009 to cover the interest associ-
ated with having to wait for payment froml|XCs, for a grand
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total of $.24. The FCC declined to add additional ampunts to
the dial around rate for bad debts and coll ection costs associ -
ated only with dial around calls.

Two groups of petitioners again seek review of the FCC s
determ nation, raising multiple issues. The first, represent-
ing the interests of PSPs, clains that the final rate is too low. 1
The other, representing the interests of |XCs, clains, not
surprisingly, that the final rate is too high.2 Each interest
group has also filed briefs intervening in the petitions of the
ot her.3

[1. Analysis

Al t hough the petitions fromthe First Order were nore
wi de-rangi ng, the area of dispute has now narrowed to the
coinless call rate. PSPs and | XCs rai se a nunber of objec-
tions to the Comm ssion's order on that subject. Al though
we have given attention to each, only three are sufficiently
wei ghty to warrant separate discussion in this opinion: (1)
the FCC s failure to include a bad debt figure in the coinless
call rate, (2) the FCC s failure to include a separate figure to
account for collection costs associated with coinless calls, and
(3) the decision to use data based on marginal rather than
aver age payphones. 1In considering those three objections,
along with those which we do not separately discuss herein,

1 The individual petitioners are American Public Comruni ca-
tions Counsel ("APCC'), Ameritech Corporation, Bell Atlantic Cor-
poration, Bellsouth Corporation, GIE Service Corporation, SBC
Communi cations Inc., and US West, Inc.

2 The individual petitioners are MCI Wrldcom Inc. and Sprint
Corporation, joined by intervenors Ad Hoc Tel ecomruni cati ons
Users Conmmittee, AirTouch Conmmunications, Inc., Anerican
Trucki ng Associations, Inc., Truckload Carriers Association, AT&T
Corporation, Cable & Wreless USA, Inc., Conpetitive Tel econmnu-
ni cati ons Associ ation, Excel Tel ecomunications, Inc., Frontier
Cor poration, Qaest Communications Corporation, Skytel Conmuni-
cations, Inc., and Tel econmuni cati ons Resell ers Association

3 M Wirldcom Inc. is not part of the I XC group intervening
on the petitions of the PSPs.

we apply the standard of review drawn fromthe Adm nistra-
tive Procedure Act and uphold the Conm ssion's determ na-
tions unless they are "arbitrary, capricious, an abuse of

di scretion, or otherwise not in accordance with law" 5
US.C s 706(2)(A) (1994); see, e.g., Achernar Broad. Co. v.
FCC, 62 F.3d 1441, 1445 (D.C. Cr. 1995). Each of the
deci si ons questioned by petitioners herein survives review
under that standard.

A. Bad Debt

As we noted above, the Conm ssion declined to add any
anmount to the coinless call fee for bad debts associated with
the collection of coinless call fees. The PSPs, before the
FCC, advanced argunents based on their own all eged bad
debt experience, and now argue that the FCC should have
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been able to cal culate sone anmount for inclusion in the

coinless call rate based on that evidence. Cross petitioners
argued before the Conm ssion, and here, that the debts on

whi ch the proffered evidence was based were either the result

of PSP negligence in collection, or do not genuinely represent
bad debt |osses at all, but only unresolved billing disputes.

The Conmi ssion concluded that it had insufficient information
about the levels of bad debt to enable it to rationally calcul ate
an appropriate figure for inclusion

Specifically, the Conm ssion found that the data regarding
uncol | ected per-call conpensation was not reliable enough to
predict accurately future levels of bad debt. See Third
Order, 14 F.C C R 2545 p 162. The Conmi ssion noted that it
could not determ ne what percentage of uncollected per-cal
conpensation was the result of PSP billing errors (i.e., not
charging the correct |1 XC), as opposed to deadbeat carriers
(i.e., the appropriate party is billed but refuses to pay). The
Conmi ssion further noted that providing an i nproperly com
put ed al |l owance for uncollectibles could result in double re-
covery if the PSP ultimately collected fromthe delinquent
carrier. That is, the PSP would collect once fromthe |IXC
and once fromthe consumer (through the bad debt cost
el ement included in the higher conpensation anount). Final-
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Iy, the Conmi ssion determ ned that a bad debt all owance was
unnecessary because the agency had ensured in the Third

Order that PSPs will receive interest on |ate paynents for as
| ong as such paynments are overdue. In short, with insuffi-
cient information, the Conmission found "that it woul d be

unwi se to establish a cost elenment for bad debt at this tine."
I d.

The PSP petitioners argue that the Conmmi ssion was re-
quired to include sone estimate of bad debt in its calcul ation
and that the failure to do so "effectively determ n[es] that
di al -around uncol | ecti bl es would be zero."™ (The PSPs rely on
sone of the sanme data that the Conm ssion deened not
sufficient to allow a rational decision.) W disagree.

Per haps the FCC coul d have formul ated sone best-guess
figure for bad debt, but we cannot require an agency to enter
preci se predictive judgnents on all questions as to which
neither its staff nor interested commenters have been able to
supply certainty. "Were existing nethodol ogy or research

in a new area of regulation is deficient, the agency necessarily

enj oys broad discretion to attenpt to fornulate a solution to
the best of its ability on the basis of available information."
I ndustrial Union Dep't, AFL-CIO v. Hodgson, 499 F.2d 467,
474-75 n. 18 (D.C. Gr. 1974) (citing Perm an Basin Area Rate
Cases, 390 U. S. 747, 811 (1968)); see also FCC v. Nationa
Citizens Coom for Broad., 436 U.S. 775, 813-14 (1978).

That is exactly the situation the FCC faced here. The

agency was presented with bad debt data culled froma
relatively short historical period, while know ng that sone of
the factors affecting that data may change in the future. Any
figure that it m ght have chosen to represent bad debt would
likely be challenged on that and other simlar evidentiary
bases. W conclude that it was prudent and reasonable for

t he Conmi ssion to decide that, on bal ance, the existing bad
debt data was not reliable enough to warrant any educated
guess as to future bad debt percentages. It may not have

been the only decision it could have made, but it was a
reasonabl e one under the circunstances.

Page 9 of 13
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I n uphol di ng the reasonabl eness of the Commi ssion's excl u-
sion of the bad debt elenment fromcoinless call cost, we are
m ndful of the nature of the debt involved. As intervenor
I ong distance carriers remind us, the "[f]lailure to pay the
requi red conpensation is a violation of FCC rules for which
the carrier is subject to damages as well as fines and penal -
ties." See 47 U.S. C ss 206-08, 501-03 (1994). The plight of
the al |l egedl y unconpensat ed payphone service provider does
not equate to that of a merchant pursuing deadbeat custom
ers in the marketplace. Furthernore, for any harmthat may
be done to the PSPs, they are not left w thout renedy. After
noting that it was "unable to generate a sufficient record on
this question for issuing this Order,” the FCCinvited the
parties to file petitions for clarification on the bad debt issue.
Third Order, 14 F.C.C.R 2545 p 162. The RBCC Coalition
has made such a filing; the Conm ssion has received that
petition; sought and received coments; and, is considering
the issue. See Conmon Carrier Bureau Seeks Conment on
t he RBOC/ GTE/ SNET Payphone Coalition Petition for d ar-
ification Regarding Carrier Responsibility for Payphone
Conpensati on Paynment, CC Docket No. 96-128, DA 99-730
(1999), available at 1999 W 335783.

B. Collection Costs

The Conmi ssion's cal culation of the joint and conmon costs
of a payphone include a figure representing "Sal es, Ceneral
and Administrative (S&GA) costs.” Third Oder, 14 F.C.C.R
2545 p 178. SG&A includes "overhead costs, such as |ega
fees, adm nistrative costs, salaries, and managenent costs."
Id. The FCC reasoned that as the proportion of coin calls
changes as conpared to coinless calls, nore enployees in a
payphone conmpany would likely take on duties related to the
busi er type of call traffic, but that the overall overhead costs
shoul d remain the same. The Conmi ssion considered data
on the subject filed with it before the issuance of the Second
Order and data provided by the RBOC Coalition in the
present proceeding. Based on its review of the evidence, the
Conmi ssion determ ned that a reasonable estimte of SGRA
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costs on a per-phone-per-nmonth basis was $19.62. See id.
p 178-79.

The Conmi ssion included this SGA figure in calcul ating
the coinless call cost but did not include in the coinless cal
rate any additional ampunt to account for the margi nal costs
of billing and collection of coinless fees. See id. p 163-64.
The FCC reasoned that it had insufficient information with
which to determ ne the variance of administrative costs which
occur froma rise in coinless calls relative to coin calls. See
id. p 164. It stated that "it [is] fair to assunme that the
anmount that coin-related SGRA positions contribute to SGRA
expenses approxi mate the sane expense that billing and
collection positions contribute to SGA. " Id.

The PSPs claimthat record evidence showed consi derable
actual expenses in the collection process. 1In their view,
SGRA costs cannot be counted as covering these expenses
because coinless call collection costs are properly viewed as
an increnmental expense of coinless calls, not a joint and
common cost of payphones.

We again disagree. It is plausible to reason, as the FCC
did, that the percentage of SGRA overhead costs which can
be traced to coinless call business will increase in the future if

the mar ket enbraces coinless calls. Before the advent of dial
around call conpensation, overhead necessarily constituted
costs attributable only to the prior forms of payphone com
pensation. As the payphone service nmarket shifts between
coin calls and coinless calls, it is reasonable to expect that the
rel ative portion of overhead attributable to separate underly-
ing el enents of expense will change with it. This does not
mean that either the Conmi ssion or the regulated entities
shoul d expect to undertake a perennial and constant adjust-
ment of cost allocation based upon that noving target. The
use in accounting of the concept of "overhead" presupposes
that some details of costs will be subnmerged in that greater
itemof calculation. |If this were not the case, and if the
PSP' s argunent were accepted and taken to its |ogical ex-
trenme, we would be forced to conclude that virtually every
dol l ar characterized as overhead should be treated by the
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Conmi ssion as either a cost of coin calls or coinless calls.
But the collective concept of overhead prevents us and the
Conmi ssion from having to determ ne that because a data

i nput enpl oyee of a PSP spends ten percent of the tine at

her conmputer on coinless call matters and ninety percent on
coin calls, the cost of her npbusepad should be divided on a
one-to-ni ne basis between those expense categories rather

than classified as overhead. The FCC reasonably did not go
down that detailed a path, and therefore did not act arbitrari-
ly, capriciously, or contrary to law in deciding that the
collection costs of dial around conpensation are fairly repre-
sented by the SGRA portion of joint and comobn costs.

C. Marginal Payphone Met hodol ogy

The FCC based its cal cul ations on the nunber of calls from
a margi nal payphone--a payphone that breaks even--to en-
sure fair conpensation under s 276(b)(1). The Conm ssion
wanted to ensure the "w despread depl oynent of payphones™”
as required by the statute, and declined to use average
payphone call vol une because that woul d render bel ow aver-
age payphones unprofitable. Third Order, 14 F.C.C R 2545
p 141.

To determ ne the nunber of calls a margi nal payphone
recei ves, the FCC requested that the RBOC Coalition provide
two figures: (1) the nunber of calls placed at a phone that
does not pay rent, and (2) the nunber of calls nmade froma
| ocation that begins to pay rent. The two nunbers reported
back were 414 and 464, with a m dpoint of 439 which the FCC
adopt ed.

The 1 XCs fault the FCC for relying on the RBOC Coalition
data. They claimthat the data cannot be used because the
RBOC Coalition did not explain their underlying methodol ogy
for developing the data. In Gty of New Oleans v. SEC, 969
F.2d 1163 (D.C. Cr. 1992), we found error in an agency's
reliance on estimates which had "no expl anation or underly-
ing support.” Id. at 1167. However, that is not the case
here. The RBOC Coalition did explain how it devel oped the
data, and noted certain difficulties it had in doing so. For

Page 12 of 13
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exanple, it pointed out that average revenue depends in part
on factors other than call volume, such as the m x of types of
calls and the mai ntenance expense of specific locations. It
explained its attenpt to determ ne the average daily revenue
needed to decide to place a new payphone and the average
revenue needed to begi n payi ng comm ssions on such a

phone, and then determ ned what m x of calls will produce
that revenue. The RBOC Coalition al so expl ained that the
final nunbers were a wei ghted average of nunbers submitted
by menbers of the Coalition. While the data submtted by
the RBOC Coalition could be subjected to various chall enges,
we cannot say that it was unreasonable or arbitrary for the
FCC in the exercise of its expertise to rely upon it. See
Madi son Gas and Elec. Co. v. SEC, 168 F.3d 1337, 1344 (D.C
Cr. 1999).

I1'l. Conclusion

In summary, we conclude that petitioners have not estab-
lished that any portion of the FCC s rate cal culation for
coinless calls is arbitrary, capricious, or otherwise contrary to
law. The errors which required us to remand on two prior
occasi ons have been rectified. The petitions for review are
therefore

Deni ed.
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