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David A. Fleischer, Senior Attorney, National Labor Rela-
tions Board, argued the cause for respondent. Wth himon
the brief were Linda R Sher, Associate Ceneral Counsel, and
Aileen A. Arnstrong, Deputy Associ ate Ceneral Counsel.

Mar garet A. Gai nes, Supervisory Attorney, entered an ap-
pear ance.

I ntervenor Hotel Enployees and Restaurant Enpl oyees
Local Union No. 5, AFL-CIO, joined in the brief filed by the
Nati onal Labor Rel ations Board. David A Rosenfeld and
Victor J. Van Bourg entered appearances.

Before: Silberman, WIllianms and G nsburg, G rcuit
Judges.

pinion for the Court filed by Crcuit Judge G nsburg.

G nsburg, Crcuit Judge: The National Labor Relations
Board held that Pacific M cronesia Corporation, d/b/a Dai-
I chi Hotel Saipan Beach, violated ss 8(a)(1l) & (5) of the
Nati onal Labor Relations Act, 29 U S.C. s 151 et seq., by
refusing to bargain with or provide information to the Com
monweal t h Labor Federation and the Hotel Enpl oyees &
Rest aurant Enpl oyees, Local 5, AFL-CIO (collectively, the
Union). Dai-lchi clainms it need not deal with the Union
because the Board inproperly defined the bargaining unit for
which it was certified and because the el ection of the Union
as the enpl oyees' bargaining representative was invalid. W
agree with Dai-lchi that the representation el ection was
invalid. Wthout resolving the unit determ nation issue,
therefore we grant the Company's petition for review and
deny the Board's cross-application for enforcenent.

| . Background

Dai -1 chi operates a resort hotel |ocated on the island of
Sai pan in the Cormonweal th of the Northern Mariana |s-
lands (CNM ). The Covenant to Establish a Commonwealth
of the Northern Mariana Islands in Political Union with the
United States of Anerica, 48 U S.C. s 1681 at 539 (West
1987), governs the relationship between the CNM and the
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United States. Section 502(a)(2) of the Covenant makes
certain federal laws, including the NLRA, effective in the
CNM, see M cronesi an Tel econmuni cati ons Corp. V.

NLRB, 820 F.2d 1097, 1101 (9th Gr. 1987), while s 503(a) of
t he Covenant provides that the "immgration and naturaliza-
tion laws of the United States" generally do not apply in the
CNM. 48 U S.C. s 1681. Acting under its reserved authori -
ty to regulate inmmigration, the CNM enacted the Nonresi -

dent Workers Act (NWA) which "provide[s] strict[ ] enforce-
ment, control and regul ation of nonresident workers,” NWA

S 4411(b), by severely restricting the inmgration of nonresi-
dents and by limting the "enpl oynent of nonresident worKk-
ers ... to the duration of the specific job or enploynent for
which the alien was recruited.” NAM s 4411(a). Anong the
many restrictions the NWA pl aces upon the enpl oynent of
nonresi dents, the followi ng are nost notewort hy.

An enployer in the CNM may hire a nonresident worker
only if the Chief of Labor certifies that no resident is
available to fill the position. See NWA s 4433. Upon such
certification, the enployer and the Chief nust enter into a
"nonresi dent enpl oynment agreenent,” which nmenorializes a
description of the position, the tine at which the enpl oyer
must again seek to fill the position with a resident, the
enpl oyment contract to be offered to the nonresident, and
the enployer's commtnment to secure a bond or surety for the
enpl oyee. See id. The actual enploynment contract in turn
must specify the termand | ocation of enploynent, work
schedul e, wage scale for regular and overtine hours, and any
pay deductions required by law. See NWA s 4433(9).

The Chief of Labor nmay authorize a nonresident enpl oyee
to work for no nore than one year at a time, but the
enpl oyer may annual ly apply to extend his enpl oynent for
an additional year. See Alien Labor Rules and Regs. s II1.D.
A nonresident may not work for anyone other than the
enpl oyer specified in the enpl oyment contract and neither
t he enpl oyer nor the nonresident may alter the terns of their
enpl oyment contract w thout approval fromthe Chief. See
NWA s 4437(d). Upon the conpletion of the termof enploy-
ment or the end of the enploynment relationship, a nonresi-
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dent must i mediately depart fromthe CNM unl ess he has

filed a breach of contract claimagainst the enployer, in which
case he may remain in the CNM for a short tinme. See NVWA

s 4434(9).

Approxi mately 77% of Dai-lchi's enpl oyees are nonresi -
dents, and Dai-lchi's Personnel Manager testified before the
Board that the conpany routinely seeks to extend the em
pl oyment of any nonresi dent worker who has perforned well.

I ndeed, a significant portion of Dai-Ilchi's nonresident work-
force has been in Dai-lchi's enploy for five or nore years.

In Novenber 1995 the Union petitioned for an election in a
bar gai ning unit consisting of all Dai-Ichi's workers. Dai-Ich
objected to the election on various jurisdictional grounds;
alternatively it contended that the nonresident enpl oyees
"lack a community of interest with the resident enpl oyees,"
and therefore should be in a separate bargaining unit. The
Regi onal Director overruled Dai-lchi's jurisdictional objec-
tions, established a single bargaining unit conprised of both
residents and nonresidents, and set the election for March 21
1996. The Board rejected Dai-lchi's request for review

Alittle nore than one week prior to the election the press
in the CNM began describing various |egislative proposals
relating to nonresident workers. (Al though the record con-
tains only newspaper articles, the Board found that simlar
reports aired on television at about the sanme tine.) On
March 13, the Marianas Variety News & Views (Variety)
published a story entitled "Reyes to union: Leave us al one,”
whi ch contains a statement by Rep. Pete Reyes, the mgjority
| eader in the CNM House of Representatives, announcing

his intention to introduce a bill limting to two years the tine
a nonresident worker could lawfully remain in the CNM.
Reyes said he intended the bill to curtail "problenms wth

overstaying alien workers,” and to "send[ ] a nessage to

uni on organi zers that they cannot prom se workers [an] i ndef-
inite stay in the [CNM]." Three days later, the Pacific Daily
News ran an article entitled "Torres opposes union," report-
ing that Rep. Stanley Torres had announced his intention to
"introduce legislation ... tolimt aliens to two renewal s of
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their enmploynment contracts if they join |abor unions.” The
article also nmentions that the announcement cane approxi -
mately one week prior to the election at the Dai-Ichi hotel

In the ensuing days prior to the election, the news nedia
circul ated several nore reports related to the legislative
proposal s of Reps. Reyes and Torres. Variety published a
story on March 18 entitled "Reyes: Send hone displ aced
wor kers, " which reported that Rep. Reyes' proposal woul d
prevent a nonresident worker who had been di scharged from
remaining in the CNM pending the outconme of his grievance.
Rep. Reyes is reported to have stated that he nade the
proposal partially in response to a "recent denonstration
participated in by alien workers bearing placards calling
Sai pan 'the island of the abusers.' " That sane day articles in
Variety and in the Sai pan Tribune quoted Rep. Torres as

saying his proposal would "limt all nonresident workers who
have joined a | abor union to only two contract renewals."
Variety quoted Rep. Torres as saying that the bill "is not

about puni shing those who will join the union [but rather]
about putting union organizers on notice that they could not
prom se anything for these workers"; the paper also quoted
El wood Mbtt Jr., a union organizer, as saying that the bil
woul d be inconsistent with "sections 7 and 8 of the Nationa
Labor Relations Act."” The Tribune article, entitled "Joining
a union: Hazardous to your health,” nmentioned that the

Uni on was attenpting to organi ze Dai-Ilchi's workforce, noted
that some U.S. governnment officials had accused the Union of
havi ng connections to organi zed crinme, and ended by pointing
out that Rep. Torres' bill "would all ow non-union nmenbers to
continue to renew their enploynent contracts indefinitely."
Dai -1 chi attached this article to a flyer and circulated it to the
enpl oyees.

In the final few days before the election, the news nedia
reported that the bills as introduced would in fact apply to al
nonr esi dents, not just union nmenbers, but the stories contin-
ued to portray Reps. Reyes and Torres as very much opposed
to unionization. The March 19 Tribune, in an article entitled
"Torres: Union lying about dues," reported that Rep. Torres
had accused the Union of collecting excessive dues from
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workers in Saipan and it quoted himas saying that "becom ng
a union nmenber will be a lifetime enpl oynent record and

may haunt you everywhere you go when | ooking for a new

job." That sanme day Variety reported that the Sai pan Cham
ber of Commerce strongly opposed Rep. Torres' bill and
quoted the president of the Chanmber as stating that the bil
woul d "probably be unconstitutional™ if applied only to non-
residents who join unions. On March 20, the Tribune report-
ed that Rep. Torres had introduced a bill "propos[ing] that
any 'nonresident’ worker who has |ived and worked in the
CNM for two or nore consecutive years be required to | eave
the CNM for at |east 30 days before the worker may be
allowed to ... continue working." The renmainder of the
report contrasts Rep. Torres' bill with an earlier |aw that had
limted nonresidents to four years in the CNM; enpl oyers
had succeeded in having the four year limt repealed. Vari-
ety al so published on March 20 a two-page adverti senent

paid for by Rep. Torres that contained clippings from news-
paper articles and letters regarding the Union; several of the
articles featured in the adverti sement were anong the ones
descri bed above

On the day of the election Variety ran an article reporting
the parties' predictions of victory, a statenment by Dai-lchi's
counsel accusing the Union of chargi ng excessive dues, re-
sponses by Uni on supporters claimng the Union would re-
duce dues if it won, and a statement by Rep. Torres that the
Union has a history of striking and that strikes "would cause
civil unrest inthe CNM." Variety also published an article
entitled "2-year, 4-year limts for workers opposed” in which
Di ego Benavente, Speaker of the CNM House of Represen-
tatives, stated that he intended to "l obby his colleagues in the
House agai nst any | egislation seeking to inpose a linmt on the
| egal stay of non-resident workers in the CNM." Speaker
Benavente is quoted as stating that Rep. Torres' bill "is not
only for union nenbers but for all non-resident workers" and
that federal |aw prevents the CNM from"treat[ing] union
menbers differently.” Finally, the Tribune printed an article
in which Dai-lchi's counsel is quoted as saying the Union lied
to enpl oyees when it told themit would charge reduced dues
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and that Dai-lchi planned to file unfair |abor practice charges
agai nst the Union for deceptive adverti sing.

The el ection of March 21 resulted in a decisive defeat (157
to 91) for the Union. The Union filed objections to the
el ection, including three objections clainng, as the Regiona
Director characterized them that "third parties interfered
wi th enpl oyee free choice ... by threatening the reinstate-
ment of the four year limt on non-resident worker's [sic]
contract renewals and/or threatening to limt non-resident
worker's [sic] contracts to two years.” Finding that the
"remar ks published in the barrage of newspaper articles"
descri bed above "constitute third party conduct so aggravated
that they created a general atnosphere of fear, reprisal, and
confusion rendering a free election inpossible,"” the Regi ona
Director recommended overturning the election results. The
Board adopted the Regional Director's findings, rejected Dai-
Ichi's objections, and directed that a second el ecti on be hel d.

The second el ection was held on February 5, 1998. This
time the Union prevailed (131 to 121) and Dai-lchi filed
objections to the election, including its claimthat the Board
erred by overturning the results of the first election. The
Regi onal Director rejected Dai-lchi's objections and certified
the Union as the representative of the bargaining unit; the
Board rejected Dai-lchi's request for review

In order to obtain judicial review, Dai-lchi refused to
provide information to or to bargain with the Union. Upon
the Union's filing an unfair |abor practice charge, the Genera
Counsel issued a conplaint claimng Dai-Ilchi had viol ated
ss 8(a)(1l) & (5) of the NLRA. Finding no issues of disputed
fact, the Board granted summary judgment in favor of the
General Counsel and directed Dai-lchi to bargain with the
Union. Dai-Ilchi petitioned this court for review of the
Board's order, the Board cross-applied for enforcenent, and
the Union intervened in support of the Board.

Il1. Analysis

Dai -1 chi argues that the Board erred by overturning the
first election and by including within a single bargaining unit
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both resident and nonresi dent enpl oyees. W mnust uphold

t he Board's decisions unless "upon reviewing the record as a
whol e, we conclude that the Board's findings are not sup-
ported by substantial evidence or that the Board acted arbi-
trarily or otherwise erred in applying established aw to the
facts of the case." Mcro Pacific Devel opnent Inc. v. NLRB
178 F.3d 1325, 1328-29 (D.C. Cir. 1999). To neet the re-

qui rement of "[s]ubstantial evidence," the Board nust pro-
duce "nore than a nere scintilla" of evidence; it nust
present on the record "such rel evant evidence as a reasonabl e
m nd m ght accept as adequate to support a conclusion,”
Consol i dated Edison Co. v. NLRB, 305 U.S. 197, 229 (1938),
taking into consideration the "record in its entirety ..

i ncluding the body of evidence opposed to the Board's view "
Uni versal Canera Corp. v. NLRB, 340 U. S. 474, 488 (1951).

Qur review for substantial evidence also nust ensure that the
Board has "drawfn] all those inferences that the evidence
fairly demands."” Allentown Mack Sales & Serv., Inc. v.

NLRB, 522 U.S. 359, 378-79 (1998).

We think there is serious reason to doubt the propriety of
the bargaining unit in this case because of the inherent
conflict of interest between resident and nonresident enpl oy-
ees, but the matter is far fromclear. See Saipan Hotel Corp
v. NLRB, 114 F.3d 994, 998 (9th Cr. 1997). W need not
deci de that issue, however, because we agree with Dai-Ich
that the Board erred by overturning the results of the first
el ection.

The Board's precedents establish that it rarely overturns
the results of a representation el ection because of m sconduct
not attributable to a party to the election, and then only if
that "m sconduct was so aggravated as to create a genera
at nosphere of fear and reprisal rendering a free election
i npossi ble.” Wstwod Horizons Hotel, 270 NLRB 802, 803
(1984). In this case the Board found the statenments nmade by
various nenbers of the CNM House of Representatives, as
reported by the news nedia, constituted "third party threats”
that made it inpossible for the enployees freely to decide
whet her to vote for the Union. W question seriously the
i dea that statenents made by | awrakers concerning | egisla-
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tive proposals designed to address political issues could ever
be grounds for overturning a representation election. Cf
NLRB v. G ssel Packing Co., 395 U S. 575, 617-18 (1969)
(stating enployer's comments about representation election
must be nmore Iimted than those regarding "the enactnent of
legislation ... where the independent voter nay be freer to
listen nore objectively and enployers as a class freer to
tal k™). Nevertheless, we need not and do not decide that
guesti on here because the Board's determ nation that the
reports "created an at nosphere of confusion, and fear of
reprisals so as to render inpossible the rational, uncoerced
sel ection of a bargaining representative" is not supported by
substanti al evidence. |Indeed, there are two nmajor deficien-
cies with the evidence the Board relies upon to support its
determ nation: Mst of the news reports could not have
affected in any way the enployees' ability to decide freely
whet her to select the Union as their bargaining representa-
tive, and to the extent any of the reports conceivably could
have affected the enpl oyees' ability to choose freely, the
reports are too insignificant to have caused such fear and
confusion that free choice was inpossible.

The Board overturned the results of the first election
because it determned that the reports in the nedia nade it
i npossi ble for the enployees to vote freely. In order to
support this determnation, therefore, the Board needed at a
mnimmto present evidence of events fromwhich "it reason-
ably appears that the freedom of choice of the enpl oyees
coul d have been interfered with." Janmes Lees & Sons Co.
130 NLRB 290, 291 n.1 (1961). Although the type of evidence
required in this case seens self-evident, see, e.g., Wstwood
Hori zons Hotel, 270 NLRB at 803 (threats of physical vio-
I ence if enpl oyees voted against Union); Janes Lees & Sons
Co., 130 NLRB at 291 ("[N unerous statements and conduct
by various responsi bl e groups and individuals in the commu-
nity ... reasonably conveyed the view to the enpl oyees that
in the event of unionization the Enployer would shut down its
pl ant and ot her enployers would not locate in the conmmuni -
ty"), the Board repeatedly attenpts to justify its decision to
overturn the first election by relying upon evidence that
simply is not relevant to the enpl oyees' free choice.
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For exanple, the Regional Director observed that passage
of the bills limting the amount of tine nonresidents could
remain in the CNM woul d have nmeant inmmedi ate job | oss
and deportation for a significant nunber of Dai-Ilchi's |ong-
term enpl oyees. Noting that threats of deportation and job
| oss are quite serious, he then opined that many of Dai-lchi's
wor kers m ght have "reasonably conclud[ed] that it was bet-
ter to stay and work without union representation, than to be
sent back to their honeland[s]." The gap in this reasoning is
obvi ous: Passage of the proposed |egislation was not in any
way contingent upon the outcone of the election. Therefore,

t he pendency of the legislative issue (and the reports thereon)
had no beari ng upon the enployees' ability to choose freely in
the election. Although it is quite possible that news of the
| egi sl ative proposal s caused fear and confusion anong Dai -

I chi's enpl oyees--perhaps causing some of themto worry

that they would not be able to remain in the CNM --they

sinmply had no reason to fear the consequences of voting for
the Union. Yet the Board overturned the first election on the
ground that the enployees' fear and confusion "render[ed]

i npossi bl e" a "free expression of choice.” Wstwood Hori -
zons Hotel, 270 NLRB at 803. Fromthe evidence in the

record, that is a non sequitur

In this court the Board highlights four aspects of the
record in support of its conclusion. First, the Board points
out that some early reports had erroneously described the
bills as limting the nunber of tinmes nonresidents who joi ned
a union could renew their enploynment contracts while |eaving
unaffected the renewal s of nonresidents who did not join a
union. Second, the Board notes that several articles about
the proposed legislation refer to the inpending el ection at
Dai-lchi. Third, the Board points out that sone of the
reports contain statements indicating that the proposals were
intended to deter the Union. Finally, the Board relies upon
one of the articles that quotes Rep. Torres as stating that
joining a union "may haunt you everywhere you go when
| ooking for a new job." W consider these four points both
seriatimand cumul atively, but are nonethel ess constrained to
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concl ude they do not, even in the aggregate, constitute sub-
stantial evidence supporting the Board' s determ nation that
t he enpl oyees were unable to vote freely in the first election

First, although sone of the early reports did refer to
(nonexi stent) | egislative proposals that woul d have adversely
af fected only nonresidents who were union nenbers, |ater
reports repeatedly corrected those early m s-descriptions.

The last article to err in that regard appeared on March 18;
al |l subsequent articles either expressed opposition to such a
proposal or stated that the actual proposals would apply to al
nonr esi dent workers, union and non-union alike. A report on
March 19 stated that the Chanber of Commerce believed a

bill targeting union nenbers woul d be unconstitutional and
that it would strongly oppose a bill limting the nunber of
times any nonresident's contract could be renewed. Then, on
March 20, the Tribune reported that the bills actually intro-
duced applied to all nonresidents regardl ess whet her they
were nenbers of a union, and Variety published an article on
March 21 reiterating that the bills applied to all nonresidents.
The later reports clearly dispelled any notion that the pro-
posed | egislation affected only those nonresidents who joi ned
a union. The Board's enphasis solely upon the earlier arti-
cles, therefore, is msplaced.

Second, mention of the election at Dai-lchi in sonme articles
| ends no support to the Board's determ nation. To begin,
only three of the articles even nmention the then-inpendi ng
first election in relation to the proposed |egislation. The rest
of the articles either do not nention the election at all or
mention it in a way that does not relate to the proposed
| egislation. For exanple, an article appearing in the Tribune
on March 19 begins by nentioning that "[wjith an el ection set
this week at the Dai-lchi Hotel ... Rep. Stanley T. Torres
has renewed his criticisn of the Union, but that article does
not mention any of the |egislative proposals. Even assum ng
however, that some of the articles did | ead enpl oyees to
believe that the legislation was introduced because of the
Union's efforts to organize Dai-lchi's workforce, those arti -
cl es cannot reasonably be seen as constraining the enpl oyees
ability to vote freely in the election. Not one of the articles
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ever intimates that the results of the election could affect the
| egislative outlook in any way. Although it may have been
reasonabl e for an enpl oyee to speculate that the Union's

efforts to organize Dai-lchi's workforce at |east partially
preci pitated the proposals, it would not have been reasonabl e
for an enployee to conclude that the results of the election
could do anything to defeat or otherw se derail the proposals,
which dealt with larger issues of inmmgration and enpl oy-

ment policy.

Nor does the Board's third point, that sone news reports
i ndicated the legislative proposals were designed to deter the
Uni on' s organi zers, suggest that the enpl oyees were unable
to vote freely in the first election. Only by quoting fragments
of the articles out of context can the Board argue otherw se.
For exanple, the Board argues that several of the articles
"quoted the |l egislators as saying they wanted to 'send a
nmessage to union organizers,' " inplying that the proposals
were designed to deter unionization. Read in context, howev-
er, the reports are nuch less omnous. |In fact, the articles
contai ni ng the phrase "send a nessage" state in substance
that Reps. Torres and Reyes "wanted to send a politica
message to union organizers 'that they could not pronise
al i en workers pernmanent residency in the island.' "

Sonme of the articles cited by the Board do indicate that
some | egislators were adverse to unionization in general and
to the Union in particular but those articles sinply do not
support the Board's concl usion that the enpl oyees were
unable to vote freely. The Suprene Court has held that in an
el ecti on contest even the enployer, who has sone direct
control over his enployees' econonmic well-being, "is free to
conmuni cate to his enpl oyees any of his general views about
uni onismor any of his specific views about a particular union
so |l ong as the conmmuni cati ons do not contain a 'threat of
reprisal or force or prom se of benefit' " for voting respective-
Iy against or for unionization. G ssel Packing Co., 395 U S
at 618. Overturning an election based upon statenents made
by legislators requires nore reason to believe that enpl oyees
freedom of choice was conprom sed: The Board will overturn
an election if conduct attributable to the parties "created such
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an environnent of tension and coercion as to have had a
probabl e ef fect upon the enpl oyees' actions at the polls," but
will overturn an el ection based upon third party conduct only
if the m sconduct is "so aggravated as to create a genera

at nosphere of fear and reprisal rendering a free election

i npossible.” Overnite Transp. Co. v. NLRB, 140 F.3d 259,
264-65 (D.C. Cir. 1998). Applying this standard, the state-
ments nmade in the present case by various |egislators op-
posed to unionization in general and accusing the Union in
particul ar of corruption cannot possibly be a ground for
overturning the first election. If the rule were otherw se, the
el ectoral process would be subject to endl ess mani pul ati on by
politicians and their allies in |abor or nanagenent.

Wth respect to the Board' s |ast point, the statenent
attributed to Rep. Torres appeared in an article in which he
accused the Union of chargi ng excessive dues and of engagi ng
in "sneaky" and potentially illegal canpaigning. The article
ends with the foll owi ng passage: "In closing his statenent,
Torres said that although workers have a right to choose
whet her or not to join a union, 'beconm ng a union nenber will
be a lifetime enploynent record and nay haunt you every-
where you go when | ooking for a newjob." " This statenent,
like the statenments just discussed, is nothing nore than Rep
Torres' expression of general dislike of unions and cannot be
a ground for overturning an election. Therefore, this portion
of the record also fails to provide neani ngful evidence for the
Board's finding that the enpl oyees were unable to vote freely
in the first election

Consi dering the Board's evidence as a whole, we think it
falls well short of being substantial. None of the individua
points is probative, and taken as a whole they do not add up
to any nore than the sumof the parts. W are therefore
constrained to conclude that the Board has failed to support
with substantial evidence its decision to overturn the first
el ection.

I1'l. Conclusion

The Board's finding that news reports "created an atno-
sphere of confusion, and fear of reprisals so as to render
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i npossi bl e the rational, uncoerced sel ection of a bargaining
representative" in the first election is not supported by
substanti al evidence. Consequently, we grant Dai-Ilchi's peti-
tion for review and deny the Board' s cross-application for

enf or cenent .

It is so ordered.
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