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Edwar ds, Chief Judge: On August 18, 1995, Marvin W
Hal |, who was enployed as a tractor trailer driver with G ant
Food, Inc. ("G ant"), was discharged by G ant for repeated
acts of msconduct. A grievance was filed on Hall's behalf by
his union, Local 639 of the International Brotherhood of
Teansters ("Local 639"), and the matter was subsequently
submtted to arbitration. The arbitrator converted Hall's
di scharge to a disciplinary suspension and ordered his rein-
statenment w t hout back pay.

Following his reinstatenent, Hall filed a charge with the
Equal Enpl oynent Opportunity Conm ssion ("EEQCC'), al-
leging for the first tine that his term nation had been noti -
vated by age discrimnation. Hall's clai mwas based on an
al | eged di scussion that he had with a supervisor shortly after

his return to work. According to Hall, the supervisor told
himthat he was too old for the job and had been term nated
for that reason. Hall, who was forty years old at the tinme of

his term nation, then sued G ant under the Age Discrim na-
tion in Enpl oynent Act ("ADEA"), 42 U.S. C. ss 621-34,

all eging that G ant term nated hi m because of his age. The
District Court granted summary judgnent for G ant, and we
now affirm

Hal | cannot establish discrimnation, either directly or indi-
rectly, because he has failed to raise a triable issue of
discrimnatory intent on the part of Gant, or to create a jury
guestion as to Gant's asserted grounds for discharging him
This is a run-of-the-m |l case concerning enpl oyee m sconduct
and the appropriateness of the disciplinary penalty inposed
therefor. The issues in dispute here do not inplicate the
federal |aws against discrimnation. The matter was properly
submtted to arbitration and resolved there. Hall may be
di ssatisfied with the arbitrator's judgnment, but his nere
di spl easure does not afford hima further avenue of redress in
the federal courts.

| . Background

On June 27, 1988, G ant hired Hall as a tractor trailer
driver. Until 1994, Hall apparently perforned his job with-
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out incident. Beginning in late 1994, however, problens
began to arise. Between Novenber 1994 and July 1995, Hal
was subject to disciplinary actions for failure to properly
notify the conpany when absent, driving conmpany equi prent
in an unsafe manner, and wasting tinme on the job.

The incident that resulted in Hall's term nation occurred on
August 4, 1995, when Lorin Turnblacer, a Gant driver super-
vi sor, observed a Gant truck illegally parked in a right turn
| ane off of its designated route. Turnblacer discovered that
Hal | had been shopping for notorcycle parts w thout record-
ing the break on his "trip card.” Conpany policy requires al
drivers to maintain detailed records of the start and end
times of all breaks and activities occurring during the course
of their work shifts, and to record the tines and | ocations of
breaks at the start of those breaks. Conpany policy further
prohi bits shopping on conmpany time and traveling off-route
wi t hout an authorized reason. Abuse of these policies may
subject a driver to dism ssal

Fol | owi ng the August 4, 1995 incident, Turnblacer suspend-
ed Hall, citing violations of Gant's break and off-route poli -
cies. On August 7, 1995, Turnblacer reported the facts of the
incident to Panela Sanford, G ant's General Manager of
Transportation. Sanford, in turn, provided witten notice of
Hal | 's suspension to union officials at Local 639. Sanford al so
rel ayed the information to Chris Bal odemas, G ant's Director
of Transportation, Traffic and Fl eet Mai ntenance. Al though
Sanford is responsible for disciplining drivers who do not
conply wi th conpany policies and procedures, she does not
have the authority to termnate drivers. Upon review, Bal-
odermas determ ned that Hall's violation of nultiple conpany

policies warranted dismssal. On August 18, 1995, follow ng a
gri evance neeting between Hall, G ant, and Local 639, @G ant
termnated Hall. Hall was forty years old at the tine.

On August 21, 1995, in accordance with the collective
bar gai ni ng agreenment between G ant and Local 639, union
officials filed a grievance contesting Hall's term nation. G ant
attenpted to settle the matter by offering to reinstate Hall if
he woul d sign a conditional reinstatenment agreenent, but
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Hal | declined this offer on three separate occasions. Negotia-
tions between the parties were ultimtely unsuccessful, and
the matter proceeded to arbitration. After "careful consider-
ation," the neutral arbitrator was "unable to conclude that the
di scharge was for good cause,"” but was also "unable to
conclude that [Hall's] offense ... was "minor." " Arbitration
Statement and Award at 2, reprinted in Suppl emental Appen-

dix ("S.A ") 27. The arbitrator believed that, although Hal
had vi ol ated conpany rules, the penalty of discharge was too
severe. Accordingly, he directed Gant to reinstate Hall wth
seniority, but denied Hall's request for back pay or benefits,
instead treating the tine off as a "disciplinary suspension.”

I d.

On May 7, 1996, following his reinstatenent, Hall filed a
charge with the EEOC, alleging for the first time that his
term nati on had been notivated by age discrimnation. Hall's
cl ai mwas based on a discussion that he had with Sanford
shortly after his return to work. According to Hall's affida-
vit, Sanford "informed [hin] that the true reason for [his]
termnation was [his] age." Hall Affidavit p 6, reprinted in
Appendi x ("App.") 24. Sanford allegedly told Hall that he
was "too old" for the job, and that she wanted him"to resign
because [she] want[ed] younger and safer drivers in here.”
Transcript of Deposition Testinony at 41, reprinted in S A
90. The EECC i ssued a right-to-sue letter

Hall then filed suit in District Court under the ADEA,
alleging, inter alia, that Gant term nated hi m because it
wanted to replace himw th younger drivers. On My 27,

1998, the District Court granted G ant's notion for sunmary
judgment. See Hall v. Gant Food Inc., No. 97-470 (D.D.C
May 27, 1998) ("Menorandumt'), reprinted in App. 4-12.

The court found that Hall had established a prima facie case
of age discrimnation, that G ant had advanced legitimte
nondi scrimnatory reasons for Hall's termnation, and that
Hall had failed to create a jury question as to whether Gant's
stated reasons were pretextual. See id. at 6, reprinted in
App. 9. In the court's view, the remark all egedly nmade by
Sanford was of only Iimted probative val ue, because it was
made ei ght nonths after the decision to termnate Hall, and
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because Bal odenas, not Sanford, made the final decision to
termnate Hall. See id. This appeal foll owed.

I1. Analysis
A St andard of Revi ew

In reviewing a district court's grant of summary judgment,
we consider the evidence de novo. See Aka v. Wshington
Hosp. Ctr., 156 F.3d 1284, 1288 (D.C. G r. 1998) (en banc).
"[A] party is only entitled to sunmary judgnent if the record,
viewed in the light nost favorable to the nonnoving party,
reveals that there is no genuine issue as to any material fact."
Id.; see Fed. R Gv. P. 56(c). "[S]Junmary judgnent will not
lieif ... the evidence is such that a reasonable jury could
return a verdict for the nonnoving party.” Aka, 156 F.3d at
1288 (internal quotation marks omtted).

B. Age Discrimnation Caim

The ADEA makes it "unlawful for an enployer ... to
di scharge ... or otherw se discrimnnate against any individu-
al [who is at least forty years old] ... because of such
individual's age." 29 U S.C. s 623(a)(1l) (1994); see id.
s 631(a). In analyzing a discrimnation claimunder the
ADEA, we apply the framework devel oped in the context of
Title VII litigation, see Paquin v. Federal Nat'l Mrtgage
Ass'n, 119 F. 3d 23, 26 (D.C. Cir. 1997)--that is, where direct
evi dence of discrimnatory intent is not available, a party may
establish unl awful age discrimnation by relying on the fam|l -
i ar burden-shifting scheme first articulated in MDonnel
Dougl as Corp. v. Geen, 411 U S. 792, 802-05 (1973).

Under the MDonnel | Dougl as franmework, the enpl oyee
must first establish a prima facie case of prohibited discrim-
nation. See Aka, 156 F.3d at 1288. |In the ADEA context,
Hall had to show that he belongs in the statutorily protected
age group, he was qualified for the position, he was term nat-
ed, and he was di sadvantaged in favor of a younger person
See Paquin, 119 F.3d at 26. |If the enployee succeeds in
establishing a prima facie case, the burden "shifts to the
enpl oyer to articulate legitimte, nondiscrimnatory reasons
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for the chall enged enpl oynent decision.” Aka, 156 F.3d at
1288. The enployer nust " 'clearly set forth, through the

i ntroduction of admi ssible evidence,' reasons for its actions
which, if believed by the trier of fact, would support a finding
that unl awful discrimnation was not the cause of the enploy-
ment action.” St. Mary's Honor Ctr. v. Hicks, 509 U S. 502,
507 (1993) (quoting Texas Dep't of Comunity Affairs v.

Burdi ne, 450 U.S. 248, 254 (1981)). |If the enployer does so,
the presunption of discrimnation raised by the prima facie
showing is rebutted and "drops fromthe case.” Burdine, 450
US at 255 & n.10. At that point, the enployee "has an
opportunity to discredit the enployer's explanation," Aka, 156
F.3d at 1288, by denonstrating that the proffered reasons are
a nmere pretext for discrimnation, see Paquin, 119 F. 3d at 26-
27. The enpl oyee retains throughout the "ultimte burden of
persuadi ng the court that [he] has been the victimof inten-
tional discrimnation.”™ Burdine, 450 U S. at 256.

In the proceedi ngs before the District Court, Hall relied on
a single piece of evidence in support of his claimof age
di scrimnation--namely, Sanford's alleged remark that Hall's
age was the "true reason” for his termnation, and that Hal
was "too old" for the job of tractor trailer driver. |In Hall's
view, this remark constitutes both direct evidence of age
di scrimnation and indirect evidence that Gant's stated rea-
sons for his discharge were pretextual. See Brief for Appel-
lant at 8. Although Sanford deni es naking the alleged
remark, see Sanford Declaration p 13, reprinted in App. 17,
for the purposes of sunmmary judgnent, we nust accept as
true the allegations contained in Hall's affidavit. See G eene
v. Dalton, 164 F.3d 671, 674 (D.C. Gr. 1999) (holding that
district court's grant of sunmary judgnent for defendant
i nvaded jury's province, because plaintiff's sworn affidavit was
sufficient to support verdict agai nst defendant, and credibility
determ nations are within "exclusive domain" of fact finder).
We conclude that the District Court properly granted sum
mary judgnment for G ant, because, even if Sanford made the
remark, Hall cannot prove discrimnation either directly or
indirectly based solely on that evidence.
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The District Court perceived this case as one proceeding
under the MDonnel |l Dougl as franmework of indirect proof.
The court found that, construing the facts in the |ight nost
favorable to plaintiff, Hall could establish the initial presunp-
tion of age discrimnation based on a prima facie show ng that
he was forty years old at the tinme of his termnation, was
qualified for and performng the duties of his driver position,
was termnated fromthat position, and was di sadvant aged
with respect to younger drivers who were retained in Gant's
enpl oy. See Menorandumat 6, reprinted in App. 9. The
court further found that G ant effectively rebutted Hall's
prima facie case by denonstrating that Hall had been disci -
plined on several occasions, including the instance directly
| eading to his discharge, and that several of the policies at
i ssue expressly provided for termnation in the event of
violations. See id. Finally, the court determ ned that Hal
had failed to denonstrate that G ant's asserted basis for
termnating hi mwas a pretext for discrimnation, because
Hall's only evidence was the remark all egedly nade by
Sanford during a discussion that occurred eight nmonths after
Hal | was term nated, and was not nade by the party who
made t he decision to discharge Hall. See id.

There is absolutely nothing in this record to indicate that
Hal | was disadvantaged in favor of a younger person; thus,
there is a question as to whether Hall even made out a prina
facie case. The District Court found that Hall was di sadvan-
taged with respect to younger drivers who were retained in
Gant's enploy, but this finding is baffling on this record.
Hall was reinstated pursuant to arbitration, so he did not |ose
his job. He lIost wages and benefits during the time of his
di sci plinary suspension, but these | osses indisputably resulted
fromHall's msconduct, not his age. |In other words, the
arbitrator found that Hall was guilty of m sconduct as all eged
by G ant, so a disciplinary suspension was found fully justi-
fied. Cdains of age discrimnation were never even raised in
arbitration. W need not pursue this line of inquiry, howev-
er, for the parties' argunents on appeal do not concern the
sufficiency of Hall's prima facie case and, indeed, the District
Court proceeded to consider the full nmerits of Hall's discrim-
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nation claimand Gant's rebuttal evidence. See United States
Postal Serv. Bd. of Governors v. A kens, 460 U S. 711, 715
(1983) ("Where the defendant has done everything that would

be required of himif the plaintiff had properly nade out a
prima facie case, whether the plaintiff really did so is no

| onger relevant."); see also Hayman v. National Acadeny of

Sci ences, 23 F.3d 535, 537 (D.C. Cir. 1994) (holding, on review
of district court's grant of judgnent notw thstanding the
verdict, that once court had allowed in enployer's full rebut-
tal evidence, relevant question turned on sufficiency of em

pl oyee's evi dence of discrimnation as opposed to sufficiency
of her prima facie case); Debs v. Northeastern IIl. Univ., 153
F.3d 390, 395-96 (7th Cir. 1998) (determ ning, on review of
district court's grant of sunmary judgnent, that where par-
ties were not disputing whether enployee nmade out prina

facie case, court would assunme that prinma facie requirenments
were satisfied and proceed to question whet her enpl oyer's
proffered reasons were pretextual). W wll therefore in-
dulge the fiction that Hall nade out a prima facie case and
review the case on the sanme terns as did the District Court.

Assum ng for the purposes of our analysis that the District
Court was correct with regard to its assessnent of Hall's
prima facie case and G ant's rebuttal thereof, any presunp-
tions arising under the burden-shifting schene are no | onger
a factor in this case. See Burdine, 450 U S. at 255 & n.10.
W are left, then, with the question whether Hall could neet
his ultimte burden of denonstrating--whether directly or
indirectly--that Gant intentionally discrimnated agai nst him

[ T]he focus of proceedings at trial (and at summary
judgrment) will be on whether the jury could infer dis-
crimnation fromthe conbination of (1) the plaintiff's
prima facie case; (2) any evidence the plaintiff presents
to attack the enployer's proffered explanation for its
actions; and (3) any further evidence of discrimnation
that may be available to the plaintiff (such as indepen-
dent evidence of discrimnatory statenents or attitudes

on the part of the enployer) or any contrary evidence

that may be available to the enpl oyer (such as evidence
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of a strong track record in equal opportunity enpl oy-
ment ) .

Aka, 156 F.3d at 1289. "[T]he court nust consider all the
evidence in its full context in deciding whether the plaintiff
has met his burden of showi ng that a reasonable jury could
concl ude that he had suffered discrimnnation and accordi ngly
summary judgnent is inappropriate.” I1d. at 1290.

We have no doubt that, considering "the total circum
stances of the case,"” Aka, 156 F.3d at 1291, Hall's evidentiary
proffer is insufficient to survive Gant's notion for sumary
judgnment, whether it is advanced as direct evidence of dis-
crimnatory intent or indirect evidence of pretext for discrim-
nati on.

First, the record is clear that Bal odenmas, not Sanford,
made the decision to termnate Hall. Sanford did not have
the authority to fire Hall; indeed, Hall offered no evidence to
establish that Sanford was even involved in the decision-
maki ng process. To be sure, Sanford conveyed to Bal odemas
the information in connection with Hall's August 4, 1995
suspensi on. Sanford, however, nerely conmunicated the
facts as relayed to her by Turnblacer. Hall offers no evi-
dence that Sanford reconmended to Bal odemas that Hall be
di scharged, that Sanford was sufficiently involved to be aware
of Bal odemas's reason for termnating Hall, or that Sanford
had the ability to influence Bal odemas's decision. See Giffin
v. Washi ngton Convention Ctr., 142 F.3d 1308, 1311-12 (D.C
Cr. 1998) ("[E]vidence of a subordinate's bias is rel evant
where the ultimate decision nmaker is not insulated fromthe
subordinate's influence.”); «cf. Shorette v. Rite Aid of Mine,
Inc., 155 F.3d 8, 13-15 (1st Cir. 1998) (pointing to | ack of
evi dence that managers who all egedly made di scrimnatory
remarks participated in enployer's discharge decisions). It
appears fromthe record that Bal odenas nmade an i ndepen-
dent assessnent of Hall's conduct and concluded that Hall's
violations of multiple G ant enpl oynment policies warranted
his term nation. See Bal odenas Declaration p 3, reprinted in
App. 20-21. Hall offers nothing to refute this version of
events, and thus, his reliance on Sanford's remark proves at
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nost that Sanford herself harbored a bias conpletely unrel at-
ed to Gant's decision to term nate Hall

Second, Sanford's alleged remark was made shortly after
Hal | had been reinstated to his position, and a full eight
nmont hs after the original decision to term nate himhad been
made. This fact tends to isolate the comment reflecting age
bias fromthe rel evant decision to termnate Hall. Although
the tenporal gap is not necessarily dispositive in itself, it
obscures any concei vabl e nexus between Sanford's statenents
and the chal |l enged enpl oynent decision. Cf. Indurante v.
Local 705, Int'l Bhd. of Teansters, 160 F.3d 364, 367 (7th Gr.
1998) (considering, inter alia, the fact that statenments alleg-
edly reflecting age discrimnati on were nade si xteen nont hs
bef ore enpl oyee's termni nation).

Third, Hall does not even attenpt to inmpugn G ant's stated
reason for termnating him At the tinme of the events | eading
to Hall's termination, the rel evant enpl oynent policies were
clearly established and were nmade known to G ant enpl oyees
in both oral and witten form Gant's break, trip card, and
of f-route policies expressly provided that violations constitut-
ed grounds for dismssal. These policies were cited by
Turnbl acer as the reason for Hall's initial suspension, and by
Bal odermas as the reason for Hall's ultinmate term nation
These policies were also the subject of the arbitration pro-
ceedi ngs concerning Hall's discharge--proceedi ngs during
whi ch the subject of Hall's age did not even arise. Mreover,
as a factual matter, Hall does not dispute that he viol ated
these policies. Under these circunstances, we find that
Gant's stated justification for Hall's discharge is credible and
unr ef ut ed.

Finally, G ant offered evidence that conpellingly denon-
strates a favorable record of hiring and retaining drivers over
the age of forty. W have stated that "[w] here an enpl oyer
has a strong record of equal opportunity enploynent, any
i nference of discrimnation arising fromthe discrediting of
t he enpl oyer's explanation may be a weak one, and in sone
cases not strong enough to let a reasonable factfinder con-
clude that discrimnation has occurred at all."” Aka, 156 F.3d
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at 1291. Here, Gant's hiring records show that, of the 317
union drivers enployed by G ant in August 1995, 243--

approxi mately three quarters--were older than Hall. Like-
wi se, as of April 1997, 229 of 309--about the same percent-
age--were older than Hall. This evidence tends to refute any

inplication that G ant was attenpting to purge its force of

ol der enpl oyees. Cf. Geene v. Safeway Stores, Inc., 98 F.3d
554, 561 (10th Cir. 1996) (permtting plaintiff to introduce
evi dence that other enployees in protected age cl ass were

repl aced, because "evi dence concerning the make-up of the

enpl oyment force and events which occurred after plaintiff's
term nation were entirely relevant to the question of whether
or not age was one of the determ native reasons for plaintiff's
term nation").

In short, whatever clainms Hall had to bring were raised,
heard, and resolved in arbitration pursuant to the terns of
the coll ective bargai ni ng agreenent between G ant and Local
639. The matter ended with the issuance of the arbitrator's
award. The issues in dispute here do not inplicate the
federal |aws against discrimnmnation.

I1l. Conclusion

For the reasons stated above, we affirmthe D strict
Court's grant of summary judgnent for G ant.

So ordered.
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Karen LeCraft Henderson, Circuit Judge, concurring:

VWhile | concur in the result, | wite separately to point out
that the first sentence of paragraph 6 of Hall's affidavit (as
Hall's | awer--who acknow edged he drafted the affidavit--
conceded at oral argunent), which avers that Sanford "in-
fornmed [Hall] that the true reason for [Hall's] term nation
was [Hall's] age, not the other reasons raised earlier,"” is
Hall's lawer's gloss on Sanford's actual words quoted in the
next two sentences of paragraph 6--that he was "too old,"
that she wanted "younger," safer drivers and that he "had to
go." Hall Aff. p 6, reprinted in App. 24. Hall, then, does not
aver that Sanford in fact said "the true reason for [his]
termnation was [his] age,"” id., and there is no other evidence
of discrimnation in the record. Accordingly, Hall failed to
establish a prima facie case of discrimnation and | find it
unnecessary to go further
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