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Sentelle, Crcuit Judge: Wnnie Tunison, who is blind and
deaf, filed this action in the United States District Court for
the District of Colunbia, alleging that Continental Airlines
("Continental"), by refusing to allow her to fly al one, violated
the Air Carrier Access Act, 49 U S.C s 41705 ("ACAA'), and
pursuant regul ations. The jury found that Continental had
violated the Act, but awarded Tuni son no damages. The
district court entered an enpty judgnment in Tunison's favor,
and awarded her costs. Continental appeals fromthe award
of costs, arguing that because Tuni son received no relief, she
shoul d not be considered a prevailing party for the purposes
of awardi ng costs under Fed. R Gv. P. 54(d)(1), and that
because she refused a pretrial offer of judgnent nore favor-
able than her ultinmate award, under Fed. R Cv. P. 68,

Tuni son should be required to pay Continental's post-offer
costs. We hold that because Tuni son obtained no relief under
t he judgnment, and Continental was found to have violated the
Act, neither party should be considered a prevailing party
presunptively entitled to costs under Rule 54(d)(1). Howev-
er, we agree with Continental that the offer of judgment

Tuni son rej ected was nore favorable than the judgnment she
ultimately obtained. Accordingly, we reverse the award of
costs to Tunison and remand the case to the district court for
an award of Continental's allowable post-offer costs.

| . Background

Wnnie Tunison is a forty-two-year-old blind and deaf wom
an who is a wife, nother, college student and notivationa
speaker. She is able to conmunicate by touching the hands
of a person perform ng sign | anguage, or by having letters
traced in her palm According to Tunison, she regularly
travels by air alone without difficulty.

In August 1996, Ms. Tuni son scheduled air travel on Conti -
nental Airlines for a round trip between Washi ngton, D.C.
and Providence, with a change of planes in Newark. The
initial leg, fromD. C. to Newark, was uneventful. Tunison
recei ved the safety instructions through letters traced on her
pal m and travel ed unacconpani ed. After changing planes in
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Newar k wi th the assistance of a Continental enployee, Tuni -
son was again given the safety instructions, this time by a
Continental enpl oyee who knew sign | anguage. Al though

Ms. Tuni son had understood the safety instructions, the pilot
and flight crew, after consulting Continental nanuals, did not
feel confortable allow ng her to travel unacconpani ed. The
flight was del ayed while flight personnel came to Tunison's
seat on the plane and asked her to get off the plane and wait
until they could find someone to fly with her. When Tuni son
refused, Continental found an off-duty flight attendant to
acconpany her.

Ms. Tuni son clains that she was humiliated and enbar-
rassed by this episode, which took place in front of the other
passengers. She did not want to nake the return flight if she
woul d be required to have an attendant. Accordingly, before
her return flight, her daughter spoke by tel ephone to a
Continental enployee, who told her that Tunison would be
allowed to fly hone al one. However, when Tuni son arrived
at the airport, she was nmet by a Continental gate agent, who
acconpani ed her all the way back to Washi ngton, D.C.

Ms. Tuni son sued alleging that Continental's actions violat-
ed the Air Carrier Access Act, 49 U S. C s 41705,1 and

1 The statute provides that:

In providing air transportation, an air carrier may not dis-
crimnate against an otherw se qualified individual on the fol-
| owi ng grounds:

(1) the individual has a physical or mental inpairnent that
substantially imts one or nore major life activities.

(2) the individual has a record of such an inpairnent.

(3) the individual is regarded as having such an inpairment.

49 U S.C. s 41705 (1998).

This court has not previously addressed whether there is an
inplied private right of action under the ACAA, and the issue is not
before us in this case. The court bel ow "presuned” there was a
private right of action under the ACAA given holdings to that effect
inthe 5th and 8th Circuits and Continental's failure to argue to the
contrary. See Shinault v. Anerican Airlines, Inc., 936 F.2d 796,

pursuant regulations which limt the situations in which indi-
vidual s may be required to have an attendant.2 She sought
conpensat ory damages for the enotional distress she suf-

fered as a result of Continental's actions, as well as punitive
damages and injunctive relief requiring Continental to revise
its policies to conply with the ACAA

Tunison's clains for punitive and injunctive relief were
di smssed by the district court at the sunmary judgnent
stage. Her claimfor conpensatory damages proceeded to
trial. On August 13, 1997, Continental submitted an offer of
judgrment for $1,000 pursuant to Fed. R Gv. P. 68. Tunison
did not accept this offer. After trial, the jury returned a
speci al verdict finding that Continental had violated the
ACAA on each of the three flights on which it had required
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an attendant. However, the jury awarded Tuni son no dam
ages. The court entered judgnment for Tunison, with no
damages.

Bot h Tuni son and Continental filed Bills of Costs. The
district court concluded w thout discussion that Ms. Tuni son
was the prevailing party for the purposes of Fed. R Cv. P

800 (5th Gr. 1991); Tallarico v. Trans Wrld Airlines, Inc., 881
F.2d 566, 570 (8th Cir. 1989).

2 The pertinent regulation, 14 CF. R s 382.35, reads in rel evant
part as foll ows:

(a) Except as provided in this section, a carrier shall not
require that a qualified individual with a disability travel with
an attendant as a condition of being provided air transporta-
tion....

(b) Acarrier may require that a qualified individual with a
disability nmeeting any of the following criteria travel with an
attendant as a condition of being provided air transportation, if
the carrier determnes that an attendant is essential for safety:

* Kk %

(4) A person who has both severe hearing and severe vision
impairments, if the person cannot establish some neans of
conmuni cation with carrier personnel, adequate to permt
transm ssion of the safety briefing required by 14 CFR
121.571(a)(3) and (a)(4) or 14 CFR 135.117(b).

54(d) (1), then considered the effect of the offer of judgment
under Fed. R Gv. P. 68. The court reasoned that while the
$1, 000 of fer of judgnent was nore than the damages awarded
($0), the appropriate conparison was between the offer

anmount and the danages awarded plus pre-offer costs. Since
Tuni son's pre-offer costs were $1, 788.70, the court concl uded
that the offer of judgnent was not nore than the ultimte
award. Hence Tuni son was awarded both pre-and post-offer
costs, totaling $3,190.85. Continental appeals fromthis
award of costs.

I1. The Prevailing Party Determ nation

Rul e 54(d) (1) provides that "[e]xcept when express provi-
sion therefor is nade either in a statute of the United States
or in these rules, costs other than attorneys' fees shall be
al l owed as of course to the prevailing party unless the court

otherwise directs.” In its order regarding costs in this case
the district court quoted Rule 54(d)(1), but did not pause to
di scuss who was the prevailing party. Instead, the court

sinmply noted that "the jury found in favor of Tunison," and
then proceeded to treat her as the prevailing party in analyz-
ing the Rule 68 issues.

Tuni son argues that she was a prevailing party because she
was the "judgnent winner." This approach to the prevailing
party determ nation is not w thout support. Wight and
Mller note that "[u]sually the litigant in whose favor judg-
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ment is rendered is the prevailing party for purposes of Rule
54(d)." 10 Wight, et al., Federal Practice and Procedure

s 2667, at 204 (1998). Tunison has cited several cases with

| anguage suggesting that a party who receives a judgnent is
consi dered prevailing under Rule 54(d)(1). See, e.g., K-2 Ski
Co. v. Head Ski Co., 506 F.2d 471, 477 (9th Cr. 1974); G een
Constr. Co. v. Kansas Power & Light Co., 153 F.R D. 670, 674
(D. Kan. 1994). However, with the exception of one district
court decision, the cases Tunison cites did involve sone relief,
and hence did not test whether a judgnment al one is enough

See Mary M v. North Lawence Community Sch. Corp., 951

F. Supp. 820, 828 (S.D. Ind.) (finding party to be prevailing

Page 5 of 15
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despite the fact that no damages were awarded), rev'd on
ot her grounds, 131 F.3d 1220 (7th Cr. 1997).

Continental argues that Tunison is not prevailing by rely-
ing on Suprene Court cases regarding who is a prevailing
party entitled to attorneys' fees under 42 U S.C. s 1988.
Tuni son questions the rel evance of these attorneys' fees cases
to the prevailing party issue under 54(d). Wile there may be
reason in sone cases to construe the term"prevailing party”
differently dependi ng on whet her attorneys' fees or only costs
are at issue, see Friends for All Children, Inc. v. Lockheed
Aircraft Corp., 725 F.2d 1392 (D.C. GCir. 1984), we agree with
Continental that the "prevailing party" determ nation is gen-
erally the same in the two contexts. See Farrar v. Hobby,
506 U.S. 103, 119 (1992) (O Connor, J., concurring) (pointing
out that attorneys' fees under s 1988 are awarded "as part of
the costs,"” and thus suggesting that the prevailing party
standard for s 1988 and 54(d) are the sane); Manildra
MIlling Corp. v. Qgilvie MIls, Inc., 76 F.3d 1178, 1180 n.1
(Fed. Cir. 1996) ("[T]he meaning of prevailing party is the
same in either context."); Institutionalized Juveniles v. Sec-
retary of Pub. Welfare, 758 F.2d 897, 926 (3d G r. 1985) ("The
use of the sanme test will appropriately sinplify the litigation
of disputes concerning cost and fee awards."); Studi engesell s-
chaft Kohle nbH v. Eastman Kodak Co., 713 F.2d 128, 132
(5th Cr. 1983) (s 1988 case has applicability in 54(d) case
because both require determ nation of who is prevailing par-
ty). See also Hensley v. Eckerhart, 461 U S. 424, 433 n.7
(1983) (noting in s 1988 case that the "standards set forth in
this opinion are generally applicable in all cases in which
Congress has authorized an award of fees to a 'prevailing

party' ").

The Suprene Court has consistently required that to be
considered a prevailing party under s 1988, a party mnust
receive sonme affirmative relief. In Hewitt v. Helns, 482 U S
755, 760 (1987), the Court observed that "[r]espect for ordi-
nary | anguage requires that a plaintiff receive at |east sone
relief on the nmerits of his claimbefore he can be said to
prevail." In Rhodes v. Stewart, 488 U.S. 1, 4 (1988), the

Page 6 of 15
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Court refused to award prisoners attorneys' fees even though
the prisoners obtained a declaratory judgnment agai nst prison
officials, noting that a declaratory judgnent will only consti-
tute relief for the purposes of s 1988 where it "affects the
behavi or of the defendant toward the plaintiff." |In Texas
State Teachers Association v. Garland I ndependent Schoo
District, 489 U S. 782, 792 (1989), the Court concluded that to
be considered the prevailing party under s 1988, the plaintiff
"must be able to point to a resolution of the di spute which
changes the legal relationship between itself and the defen-
dant."

The decision in Farrar v. Hobby, 506 U S. 103 (1992), is
particularly instructive. |In that case, the Court considered
whet her a civil rights plaintiff who receives nom nal damages
is a prevailing party eligible to receive attorneys' fees under
42 U.S.C. s 1988. The Court concluded that while such a
party was "prevailing," the attorneys' fee award coul d appro-
priately be quite |ow, based on the degree of the plaintiff's
overal | success. The Court held that to qualify as a prevail -
ing party under s 1988, a plaintiff "mnmust obtain an enforce-
abl e judgnent agai nst the defendant from whom fees are
sought.” 1d. at 111. The award of nomi nal damages, the
Court concluded, was such an enforceabl e judgnment, because
"[a] plaintiff may demand paynment for nom nal danages no
| ess than he may demand paynent for mllions of dollars.”

Id. at 113. The Court made clear, however, that " 'the nora
satisfaction [that] results fromany favorabl e statenent of
| aw cannot bestow prevailing party status." Id. at 112

(quoting Hewitt, 482 U S. at 762).

Unli ke the award of nomi nal damages at issue in Farrar, a
judgnment with no danmages at all is not an "enforceable
judgnment"--there is sinply nothing to enforce. Wile an
enpty judgment may provide sonme noral satisfaction, such a
judgnment carries no real relief and thus does not entitle the
judgnment winner to be treated as a prevailing party. See
Robi nson v. Gty of St. Charles, 972 F.2d 974, 976 (8th Gir.
1992) (holding that unlike a civil rights plaintiff receiving
nom nal danages, a plaintiff receiving no danages is not a
prevailing party sinply because a violation was denonstr at -
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ed); Nissimv. MNeil Consuner Prod. Co., 957 F.Supp. 604,

607 (E.D. Pa. 1997) (holding that where the jury found in

favor of plaintiff on Title VIl discrimnation and retaliatory
di scharge cl ai ns but awarded no back pay or conpensatory
damages, plaintiff was not prevailing). Cf. Johnson v. Eaton
80 F.3d 148, 150 (5th G r. 1996) (where plaintiff denonstrated
a violation of the Fair Debt Collection Practices Act but did
not prove damages, she was not entitled to attorneys' fees
under the statute which required a "successful action to
enforce the [clained] liability"); PH Goup Ltd. v. Birch, 985
F.2d 649, 652 (1st Cir. 1993) (where jury found that defendant
breached inplied covenant of good faith and fair dealing but
awarded plaintiff zero danages, plaintiff was not a "prevailing
party" entitled to attorneys' fees under agreenent between
licensor and |icensee).

Tuni son does not claimto have denonstrated any "materi al
alteration of the legal relationship" between herself and Con-
tinental. See Texas State Teachers Ass'n, 489 U.S. at 792.

I nstead, Tuni son argues that we should remand in order for

her to denonstrate that her |awsuit was the inpetus for
changes in Continental's policies. W need not decide wheth-
er such a denonstration, if made, would have entitled Tunison
to be considered the prevailing party. |If such a change in
policies is relevant to the question now, it was al so rel evant
earlier. Tunison's proffer is too far outside the record. W
t heref ore conclude that Tunison is not a prevailing party
presunptively entitled to costs under Rule 54(d)(1).3

W al so conclude that Continental has not established any
right to be treated as the prevailing party. A though in the
bul k of cases, there will be a prevailing party for Rule 54
pur poses, a nunber of courts have recognized that this need
not always be the case. In Schl obohmv. Pepperidge Farm
806 F.2d 578 (5th Cr. 1986), for exanple, a franchi see and
franchisor arbitrated the value of the franchise pursuant to

3 Conceivably the verdict against Continental on the liability issue
m ght work an issue preclusion in sone future litigation, but that
theoretical possibility does not make Tuni son a prevailing party in
the present case, in which she has obtained no identifiable relief.

contract. The district court confirnmed the arbitrator's deter-
m nation, and held the franchisee to be the prevailing party.
The Fifth Grcuit held that neither party was prevailing
under Rule 54, noting that the arbitrator's award was nore
than what the franchi sor offered, but significantly |less than
what the franchi see requested. Cf. Hohensee v. Basal yga, 50
F.RD. 230 (MD. Pa. 1969) (no prevailing party in a quiet
title action); Northbrook Excess v. Proctor & Ganble, 1989
W 65156 (N.D. IIl.) (no prevailing party in conmerci al

di spute where each party required to bear certain |osses).
Courts have also found no party prevailing for the purposes
of awarding costs in situations involving a claimand a coun-
terclaim and recovery on neither. See, e.g., Srybnik v.
Epstein, 230 F.2d 683 (1956); Magee v. MNany, 11 F.R D

592 (WD. Pa. 1951). Cf. Lovejoy v. O Berto, 1987 W. 27415
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(N.D. Ill.) (where recovery on plaintiff's claimpartially offset
by recovery against himon counterclaim court finds no
prevailing party); Al Wst Pet Supply v. Hll's Pet Products,
153 F.R D. 667 (D. Kan. 1994) (awarding no costs where each
party prevailed on some clains).

In Watchorn v. Town of Davie, 795 F. Supp. 1112 (S.D. Fl a.
1992), the court addressed a cost award in a factual situation
simlar to that here. |In that case, an arrestee brought a
s 1983 action, and won only a zero dollar verdict in his favor.
The court first concluded that the arrestee was not prevailing
for purposes of attorneys' fees. Defendants asserted that
they should be entitled to costs under Rule 54(d). The court
refused to award the defendants' costs, and instead awarded
no costs, noting the "slight, though de mnims, success" of
the plaintiff.

In this case, Continental was found to have violated the Air
Carrier Access Act on three separate occasions, and had
judgment entered against it. It has cited no case in which a
party agai nst whom judgnent was entered was held to be
prevailing, and has suggested no justification for such a
treatnent. Thus on the facts of this case, we hold that
neither party has established that it is a prevailing party
presunptively entitled to costs under Rule 54(d)(1).
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[1l1. Post-Ofer Costs and Rule 68
A. Conparison of the Ofer and the Judgnent Cbtained

We nust now determ ne what application, if any, Rule 68
has in this case. The Rule provides in relevant part that

a party defendi ng against a claimmay serve upon the
adverse party an offer to allow judgnent to be taken

agai nst the defending party for the noney or property or
to the effect specified in the offer, with costs then
accrued.... If the judgnment finally obtained by the
offeree is not nore favorable than the offer, the offeree
must pay the costs incurred after the making of the offer

Fed. R Cv. P. 68.

Here, Continental offered that "a judgnment may be taken
against it, and in favor of plaintiff, on all clainms in the above-
captioned case in the amobunt of One Thousand Dol | ars
($1,000)." Gven our holding that Tuni son was not prevailing
under Rule 54(d) (1), she should not have been awarded any
costs. Accordingly, the Rule 68 conparison should have been
bet ween the anount finally obtained ($0) and the anmount of
the offer. Thus on any interpretation of the offer, the offer
was nore favorable.

Because it viewed Tunison as a prevailing party entitled to
costs under Rule 54(d)(1), the district court's treatnent of the
Rul e 68 conpari son was nore conplicated. The court rea-
soned that while $1,000 was clearly nore than the $0 damage
award, the appropriate conparison was to the danmage award
pl us Tunison's pre-offer costs of $1,788.70. Thus the court
concl uded that the offer of judgment was for |less than the
amount finally awarded. The approach used by the district
court would be correct if the offer of judgnent on "all clains"
were for $1,000 total, including costs. In such a situation
since the offer includes pre-offer costs, the anmount of judg-
ment used for comparison nust include pre-offer costs as
well, if they are to be awarded. See Goos v. National Ass'n
of Realtors, 68 F.3d 1380, 1382 n.1 (D.C. Gr. 1995). Howev-
er, the district court failed to inquire into whether the offer of
judgrment on "all clainms" should in fact be interpreted as
i ncl udi ng costs.

The starting point for determ ning whether a Rule 68 offer
shoul d be viewed as including costs is Marek v. Chesny, 473
US. 1(1985). The Court there sanctioned the use of "lunp
sum offers, holding that a defendant need neither include a
speci fic anmount for costs nor |eave the amount of costs to be
specified by the court, but may instead sinply specify the
total amount of the offer. The Court provided gui dance
regardi ng whet her such an offer would be viewed as including
costs

[i]f an offer recites that costs are included or specifies an
amount for costs, and the plaintiff accepts the offer, the
judgment will necessarily include costs; if the offer does
not state that costs are included and an anmount for costs



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #98-7037  Document #404436 Filed: 12/22/1998  Page 11 of 15

is not specified, the court will be obliged by the terns of
the Rule to include in its judgnment an additional anmpunt
which in its discretion it deternmnes to be sufficient to
cover the costs.

Id. at 6 (internal citations omtted).

Tuni son argues that Continental's offer on "all clains"
shoul d be interpreted as including costs. Plaintiff cites Bl u-
mel v. Mylander, 165 F.R D. 113, 116 (MD. Fla. 1996), where
an offer "to settle all pending clains" was construed as being
i nclusive of costs. At a mninmm Tunison argues that the
of fer was anbi guous, and should therefore be construed
against the drafter, which in this case means construing the
of fer as being inclusive of costs. However, given the |an-
guage of Marek, "all clains" is not anbiguous. The Suprene
Court provided that "if the offer does not state that costs are
i ncluded,"” they will be added. Marek, 473 U. S. at 6. The "al
clains” | anguage used in Continental's offer does not specify
anything at all about costs, and therefore cannot be read to
i ncl ude costs. Had the offer been accepted, a court would
have been conpelled by Marek to treat the offer as one for
$1,000 plus costs then accrued. See Webb v. Janmes, 147 F. 3d
617 (7th Gr. 1998) (where |unp-sumRule 68 offer did not
mention costs, court required paynent of an additiona
anount, notwi thstanding offeror's post-acceptance insistence
that he neant the offer to be all inclusive). There is no
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justification for interpreting the offer differently because it
was rejected. We therefore conclude that the offer was for
$1,000 plus pre-offer costs. Thus even under the district
court's conclusion that Tunison shoul d be awarded costs

under Rule 54(d) (1), the appropriate conparison under Rule

68 woul d have been between $1, 000 plus pre-offer costs and

$0 plus pre-offer costs. Hence the offer was nore favorable
than the ultimate award.

B. Applicability of Rule 68 to Defendant's Costs

Havi ng concl uded that Continental's offer of judgnent was
nore favorable than the amount finally obtained by Tuni son
we consider what application Rule 68's cost-shifting provision
has in this case. Because we have concluded that Tunison did
not prevail under Rule 54(d)(1), on remand, she will not be
entitled to any of her costs. Thus to the extent that Rule 68
merely limts the costs which a plaintiff may be awarded
where she has turned down a nore favorable offer, the Rule
has no application, since Tunison is entitled to no costs in any
case.

The issue argued to us is whether Rule 68, in addition to
l[imting the costs that can be recovered by a plaintiff who has
rejected a nore favorable offer, requires such a plaintiff to
pay the offeror's post-offer costs. Rule 68 provides that "[i]f
the judgnment finally obtained by the offeree is not nore
favorabl e than the offer, the offeree must pay the costs
incurred after the making of the offer.” Continental argues
that the Rule's |anguage requires a plaintiff who fails to
recei ve a judgnment nore favorable than a previously rejected
offer to pay all post-offer costs, including the offeror's, and
that Tunison is therefore required to pay Continental's costs
incurred after the offer of judgnment was nade. Tuni son
argues that the Rule's prescription that the offeree pay "the
costs incurred after the naking of the offer” should be read
as requiring only paynent of the "offeree's costs,"” despite the
absence of any limting | anguage in the Rule. W have not
squarely faced this issue before, but have noted in dicta that
"if the plaintiff declines the offer or allows it to expire, he
runs the risk of paying the defendant's subsequent costs of
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trial." Richardson v. National R R Passenger Corp., 49
F.3d 760, 762 (D.C. Gr. 1995). Several circuits have held
that Rule 68 does shift a defendant's costs. See Crossman v.
Mar cocci o, 806 F.2d 329 (1st Cir. 1986); OBrien v. Cty of
Geers Ferry, 873 F.2d 1115, 1117-18 (8th G r. 1989); Kni ght
V. Snap-On Tools Corp., 3 F.3d 1398, 1405 (10th Cr. 1993).
See also Dual v. deland, 79 F.R D. 696, 697 (D.D.C. 1978).
Tuni son cites no case to the contrary.

Tuni son's reading of Rule 68 is not only unsupported by the
| anguage of the Rule, it is inconsistent with 1938 Advisory
Conmittee Notes to the original enactnment of Rule 68, which
cited three state statutes as illustrations of the operation of
the Rule. See Delta Air Lines, Inc. v. August, 450 U S. 346,
356-58 (1981). Both the M nnesota and Montana statutes
cited by the Conmttee Notes explicitly provided for paynent
of the defendant's costs, while the New York statute used
wording simlar to that in Rule 68. See 2 Mnn. Stat. s 9323
(Mason 1927); 4 Mont. Rev. Code Ann. s 9770 (1935); N.Y.

Cv. Prac. Law s 177 (Cahill 1937).

Tuni son argues that if a defendant's costs can be shifted,
defendants will have little reason to mnimze their post-offer
litigation costs. This argunent is wholly unconvincing. A
defendant will not know at the tinme its costs are incurred that
the costs can be shifted to the plaintiff, because the defendant
wi Il not know what judgrment, if any, the plaintiff will obtain.
Indeed, interpreting Rule 68 to require paynment of a defen-
dant's costs where the judgnent obtained by the plaintiff is
| ess favorable than an earlier offer sinply requires the plain-
tiff to be responsible for all costs accrued as a result of his
own decision to reject the offer. This is entirely consistent
with Rule 68 s purpose of encouraging settlenent, as it en-
hances both defendants' incentive to extend Rule 68 offers
and plaintiffs' incentive to accept them Crossnan, 806 F.2d
at 332.

C. The Delta Air Lines Case

As a final matter, we note that the shifting of Continental's
post-offer costs to Tunison in this case is not precluded by
Delta Air Lines, Inc. v. August, 450 U S. 346 (1981). In that

case, defendant Delta Air Lines had prevailed in a Title VI
claimagainst it by a forner enployee, but the district court,
exercising its discretion under Rule 54(d)(1), had directed
that each party bear its own costs. Delta argued that

because the plaintiff had refused a $450 offer of judgnment,
the award of Delta's post-offer costs was nmandatory under

Rul e 68. The Court disagreed, and held that the district
court retained its Rule 54(d)(1) discretion regarding all of
Delta's costs. The Court did not suggest that Rule 68 did not
apply to shift a defendant's costs in any case, but instead
reasoned that since Rule 68 s mandatory cost-shifting provi-
sions are triggered only when "the judgnent finally obtained
by the offeree is not nore favorable than the offer," the Rule
did not apply when the offeree did not obtain a judgnment at
all. 1d. at 347-48, 352. As Justice Powell's concurrence
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noted, the Court's holding inplies that "a defendant may

obtain costs under Rule 68 against a plaintiff who prevails in
part but not against a plaintiff who | oses entirely.” 1d. at 362
(Powel I, J., concurring).

Gven Rule 68's reference to "the judgnent finally obtained
by the offeree,” the Delta Court was understandably hesitant
to apply the Rule in a situation where the judgnent was
entered in favor of the defendant. Justice Rehnqui st argued
in dissent that even when a plaintiff fails altogether, he
essentially "obtains" a "take nothing" judgnent, and thus
urged that such situations were within Rule 68. I1d. at 370-71
(Rehnqui st, J., dissenting). The Court, however, disagreed,
reasoning that applying Rule 68 in such a situation would
transformthe district judge's discretionary award of costs
under Rule 54 into a mandatory award of post-offer costs
under Rule 68, an outcone the Court considered unaccept a-
ble. 1Id. at 353.

The concerns which precluded Rule 68 s application in
Delta are inapplicable in the present case. |In contrast to the
situation in Delta, the judgnment here was for Tunison, the
of feree. Thus there was a "judgnment finally obtained by the
offeree,"” and this situation is squarely w thin the |anguage of
the Rule. Furthernore, unlike in Delta, application of Rule
68 in this case does not strip the district court of any Rule 54
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di scretion in awardi ng defendant costs. Indeed, Rule 54

woul d provide the district court no basis for awardi ng Conti -
nental its pre- or post-offer costs, since Continental is not a
prevailing party for Rule 54 purposes.

This is not a situation in which danmages were clear and the
real question was liability, so that the offer of judgnent
served to interfere inappropriately with the district court's

Rul e 54 discretion after a finding of no liability. Indeed, as
illustrated by the jury's finding of zero danages, the case for
damages was uncertain. In such a case, where a plaintiff's

case for damages is weak, encouraging a plaintiff to carefully
consi der an offer of judgnent is particularly inportant, and
application of Rule 68 s cost-shifting provisions effectuates
t hat purpose. Because application of Rule 68 here is consis-
tent with the | anguage and purpose of the Rule, we concl ude
that Rule 68 applies to shift Continental's costs. Thus on
remand, the district court's award of Continental's allowable
post-offer costs is mandatory.

I V. Concl usion

The district court erred in treating Tunison as the prevail -
ing party under Rule 54(d)(1) despite the | ack of any enforce-
abl e judgnent in her favor. Furthernore, because Tuni son
failed to obtain a nore favorable judgnent than the offer of
j udgnment she rejected, Rule 68 nmandates that she pay Conti -
nental's post-offer costs. W therefore reverse the award of
costs to Tunison and remand to the district court for a
determ nati on and award of Continental's allowabl e post-offer
costs.
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