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Before: Edwards, Chief Judge, Sil berman and Hender son
Circuit Judges.

pinion for the court filed by Crcuit Judge Henderson

pinion filed by Chief Judge Edwards concurring in the
j udgrent .

Karen LeCraft Henderson, Circuit Judge: WIbert J.
Drew pl eaded guilty to one count of possession of a firearm
whil e subject to a court order in violation of 18 U S.C.

s 922(g)(8). For the first tinme on appeal Drew argues that
section 922(g)(8) is unconstitutional under the Second and
Fifth Anendnents to the United States Constitution. Drew

al so argues that the district court nmade several sentencing
errors: (1) in finding under the United States Sentencing
Quidelines (U S.S.G or Guidelines) that Drew s rel evant con-
duct included attenpted first degree murder; (2) in applying
the cross-reference provisions, sections 2K2.1 and 2X1.1, of
the @Quidelines; (3) in violating his right to due process by
sentenci ng himbased on attenpted first degree murder
supported by hearsay evidence; and (4) in applying the two-

| evel enhancenent for restraint of victimpursuant to U S.S. G
s 3A1.3. W conclude that, because of his guilty plea, Drew
wai ved his right to challenge the constitutionality of 18 U S. C
s 922(g)(8). W further conclude that the district court
properly applied the Guidelines' cross-reference provisions
and that Drew s due process challenge to his conviction is
meritless. Because we believe the district court inproperly
applied section 3A1.3' s two-level enhancenent for restraint of
victim however, we remand for resentencing wthout the
enhancenent .

On Decenber 2, 1997 a grand jury returned a single-count
i ndi ctment charging Drew with violation of 18 U S.C.
s 922(g)(8). Two days later the governnment filed a thirteen-
count superseding indictrment charging inter alia burglary,
ki dnappi ng and violation of a protective order. The charges
arose fromDrew s arned forced entry into his estranged
wi fe's house and his subsequent actions. At the tinme of the
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of fense Drew had been nmarried to Renay Short-Drew for

el even years. He had physically abused her at |east four
times by "smacking, hitting, punching [and] kicking" her.

PSR 4.1 On COctober 14, 1997 Ms. Drew petitioned the

District of Colunbia (District) Superior Court for a civil
protection order (CPO against Drew and obtained a tenpo-
rary protection order pending a hearing. On COctober 27,

1997 the Superior Court issued a one-year CPO with standard
conditions, using the formused by the Fanm |y Division of the
Superior Court. The CPOrequired Drew to vacate the

famly prem ses and retrieve his belongings therefromwth a
police escort, ordered Drew to stay at |east 100 feet away
fromhis wife and their three children, ordered Drew not to
"assault, threaten, harass or physically abuse"” his wife or the
children in any manner and allowed Drew to contact her only

t hrough counsel. 1d. Famly counseling was al so ordered

and was schedul ed to begin on Novenber 19, 1997.

On Novenber 2, 1997 Drew tel ephoned Ms. Drew at about
2:30 a.m Distraught, Drew said that he needed hel p right
away and could not wait until the Novenber 19th famly
counseling session. Drew told her that the systemhad fail ed
him everyone was turning their back on himand he was
contenplating suicide. See id. Ms. Drew suggested he
contact their famly doctor. See id. Wen she told himthat
she intended to hang up, he threatened to do sonething
"drastic." 1d. A fewmnutes later, Drew broke into their
house by shattering a window. Ms. Drew heard the sounds
of breaking glass and someone running up the stairs. She
| ocked her bedroom door, grabbed her portable phone and
hid in a closet. She dialed 911 and requested help. While
she was on the tel ephone with the energency dispatcher,

Drew broke through the bedroom door and then through the
cl oset door. He pointed a shotgun in her face and said,

1 "PSR' refers to the anended presentence investigation report.
"A" refers to the Public Appendi x and Record Material. "R Drew
Tr." refers to the grand jury testinony of Renay Short-Drew.
"Szala Tr." refers to the grand jury testinony of Paul Szala, a |aw
enforcenent officer with the District of Colunbia Metropolitan
Pol i ce Departnent (MPD).
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"Bitch, get up. Get out of this closet.” R Drew Tr. 9. She
pl eaded with Drew, saying "Pl ease, please don't shoot ne.
Don't kill me. Don't shoot ne with the shotgun.” Id. When
she attenpted to stall by saying that she had to put on her
shoes, Drew declared, "You don't need shoes where you are
going." A 117. At gunpoint, Drew forced his wife to wal k
out of the bedroomand into the upstairs hallway. There they
met their 19-year-old son, Tamarkus, and their 15-year-old
son, Jerral. Still pointing the gun at his wife, Drew said,
"Bitch, walk." R Drew Tr. 10. Drew went down the stairs
in front of Ms. Drew, continuing to point the shotgun at her
and told her again to come downstairs. See A 39. Eventual -
Iy she wal ked down the stairs, stopping a few steps fromthe
bottom Their two sons al so wal ked downstairs, trying to
talk to Drew. Drew again conplained that he was tired, the
system had failed himand he couldn't take it anynore. He
seened "unfocused" and his "eyes were gl azed over." Ms.
Drew cried out again, "Please don't shoot nme." A 118. At
one point, Drew pointed the gun in his wife's face. See R
Drew Tr. 11. He also pulled the trigger of the gun. See
Szala Tr. 7, 8. Ms. Drew heard a "tick" or a "pop" but the
gun did not discharge. See R Drew Tr. 11.2 \Wen the gun
did not discharge, Ms. Drew and her sons junped on Drew

and attenpted to take the gun away fromhim WMPD Oficer
Paul Szala arrived as they were struggling with Drew and
with his assistance they subdued Drew and Szal a pl aced

Drew under arrest.

The governnment and defense counsel entered into plea
negoti ations. The governnment initially offered to all ow Drew
to plead guilty to two charges--Count One (possession of a
firearmwhile subject to a court order in violation of 18 U S.C.
s 922(g)(8)) and an Information chargi ng burglary while
armed--noting that the Guidelines' base offense |evel for
Count One would "probably be 24." Tr. 5/5/98 at 17. Drew
rejected the offer. The governnent then offered to et him

2 Forensic testing subsequently established that one of the shells
had been struck by the firing pin, confirm ng that the trigger had
been pulled. See Szala Tr. 7.
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plead guilty to Count One only. Drew first declined and
informed the trial court that he no | onger wi shed to be
represented by his counsel. After an on the record di scus-
sion involving the court, all counsel and Drew, Drew s counsel
and Drew agreed to confer again. Wen the parties ap-

peared in court again, one of Drew s | awyers, Assistant

Federal Defender Gregory WIIiam Spencer, advised the

court that, pursuant to a witten plea agreenent, Drew

wanted to plead guilty to Count One. |In exchange for Drew s
guilty plea, the government dism ssed all other charges
against him The plea agreenent reserved the governnment's
right of allocution at Drew s sentenci ng but provided that the
government woul d not oppose a three-level reduction in

Drew s offense | evel for acceptance of responsibility. Spencer
al so indi cated:

| believe that | was able to review for himthe cal cul a-
tions that we believe would be appropriate in this case. |
believe that | was able to discuss with himthe cal cul a-
tions that we have tried to foresee that the government
may argue, including various reasons for upward depar -
tures and various reasons for downward departures.

Tr. 6/2/98 at 28. Before accepting Drew s guilty plea, the
district court referred to the proffer of facts and i nforned
Drew that, by pleading guilty, he waived the right to appeal
his conviction but retained the right to appeal an illegal
sentence. Drew agreed with the factual proffer and stated
that he understood he was waiving his right to appeal his
conviction. See Tr. 6/2/98 at 42. The court then accepted
Drew s guilty plea.

On Septenber 28, 1998 the district court sentenced Drew
to 80 nonths in prison followed by three years of supervised
rel ease. In sentencing Drew pursuant to the Cuidelines’
cross-reference provisions for firearmoffenses, US. S G
ss 2K2.1 and 2X1.1, the court applied the base offense |evel
for attenpted first degree nurder, added a two-level en-
hancement for restraint of victimunder U S S . G s 3Al1.3 and
all owed a three-level reduction based on acceptance of re-
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sponsibility, resulting in a total offense |evel of 27 and a
Qui del i nes range of 70-87 nont hs.

The standard of review applicable to Drew s constitutiona
chal l enge to his conviction is discussed infra. W reviewthe
district court's application of the Guidelines as foll ows:
"[Plurely Il egal questions are reviewed de novo; factual find-

ings are to be affirned unless 'clearly erroneous'; and [the
Court] give[s] 'due deference' to the district court's applica-
tion of the guidelines to facts.” United States v. Becraft, 117

F. 3d 1450, 1451 (D.C. Cir. 1997) (quotation omtted).
A Wi ver

Drew argues that his conviction should be vacated because
the statute under which he pleaded guilty, 18 U S. C
s 922(g)(8), violates the Second and Fifth Amendnents to the
United States Constitution. The governnent responds that,
by pleading guilty, Drew waived his constitutional challenge.
"It is well settled that a voluntary and intelligent plea of
guilty made by an accused person, who has been advi sed by
conpetent counsel, may not be collaterally attacked." Bous-
ley v. United States, 523 U S. 614, 621 (1998) (quotation
omtted). The United States Supreme Court has recogni zed
one exception to the general rule where the defendant's
clained right is "the right not to be haled into court at al
upon the felony charges.” United States v. Broce, 488 U. S
563, 574-75 (1989) (quoting Bl ackl edge v. Perry, 417 U S. 21
30-31 (1974)); see also Menna v. New York, 423 U S. 61, 62-
63 n.2 (1975) ("[A] plea of guilty to a charge does not waive a
claimthat--judged on its face--the charge is one which the
State may not constitutionally prosecute.”). Drew contends
that his constitutional challenge falls within the
Bl ackl edge/ Menna exception. W disagree. In United
States v. Baucum 80 F.3d 539 (D.C. Cir. 1996), we noted the
error in labeling a challenge to the constitutionality of a
statute a jurisdictional issue. |In Baucumwe did not apply
t he Bl ackl edge/ Menna excepti on because Baucum chal | enged
a sentencing statute. But subsequent cases have nmade cl ear
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that Drew waived his constitutional challenge to 18 U. S. C

s 922(g)(8) because he failed to raise his challenge bel ow.
See United States v. Badru, 97 F.3d 1471, 1476 (D.C. Gir.

1996) ("[B]ecause Ishnmeal Badru's facial constitutional chal-

I enge to the 'school -yard statute,' ... is raised for the first
time on appeal, it is barred by" Baucum 80 F.3d 539)

(internal citation omtted.); see also United States v. David,
96 F.3d 1477, 1482 (D.C. Cir. 1996) ("W do not reach David's
Commer ce O ause challenge to his 18 U S.C. s 922(g) (1)

convi ction because he failed to raise the claimin the | ower
court.").

B. Attenpted First Degree Mirder

Drew argues that no evidence established that he pulled
the shotgun trigger while pointing the gun at his wife.
Because the district court's determ nation that Drew attenpt-
ed to commt first degree nmurder is a factual finding, we
reviewit for "clear error" and accord it "due deference."” See
id.3 Ms. Drew s grand jury testinony supports the finding
that Drew attenpted to nurder her:

[Prosecutor]: But what | do need to ask you, you told ne
that at one point your husband had the gun pointed at
you, and you heard the trigger?

[Ms. Drewj: Yeah.

R Drew Tr. 11. Furthernore, Oficer Szala testified before
the grand jury that Ms. Drewtold himthat Drew had

poi nted the gun at her face and pulled the trigger. See Szala
Tr. 7-8. At sentencing Drew did not contest that the gun

was pointed at Ms. Drew when he pulled the trigger. Also

at sentencing the governnment introduced in evidence the

shot gun recovered fromthe Drew residence the night of the
offense as well as the indented shell. Based on this evidence,
the sentencing court did not err, at least not clearly so, in
finding that Drew "took sufficiently preneditated actions to

3 The district court noted that although sentencing facts nust
proved by a preponderance of the evidence, the findings here had
been proved "beyond a reasonable doubt."” United States v. Drew,

23 F. Supp. 2d 39, 43 n.2 (D.D.C. 1998).

constitute attenpted first degree murder." Drew, 23
F. Supp. 2d at 44.

C. Cross- Ref erence Provi sions

Under the Cuidelines, the sentence for a violation of 18
US. C s 922(g) is calculated by reference to section 2K2.1,
entitled "Unl awful Receipt, Possession, or Transportation of
Firearms or Ammunition."” Section 2K2.1 is divided into
t hree subsections: subsection (a) assigns the base offense
| evel for firearns of fenses; subsection (b) lists specific of-
fense characteristics to increase or decrease the base offense
| evel ; and subsection (c) is a cross-reference provision, which
as an alternative to subsections (a) and (b), assigns a poten-
tially higher base offense | evel to a defendant who uses or
possesses a firearmin connection with the conm ssion or

opinion>>
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attenpted conm ssion of another crine. Section 2K2.1 pro-
vides in relevant part:
(a) Base Ofense Level (Apply the Greatest):

(6) 14, if the defendant ... is a prohibited person

(b) Specific Ofense Characteristics

(4) If any firearmwas stolen, or had an altered or
obliterated serial nunber, increase by 2 |evels.[4]

(5) If the defendant used or possessed any firearm or
ammuni tion in connection wi th another felony offense
., increase by 4 levels.

(c) Cross Reference

(1) If the defendant used or possessed any firearm or
amuni tion in connection with the conmm ssion or at-
tenpted comm ssion of another offense ..., apply--

(A) s 2X1.1 (Attenpt, Solicitation, or Conspiracy)

in respect to that other offense, if the resulting

4 The shotgun had an obliterated serial nunber.

of fense level is greater than that determ ned
above.

Section 2X1.1 in turn provides:

(a) Base O fense Level: The base offense |evel fromthe
gui deline for the substantive offense, plus any adjust-
ments from such guideline for any intended of fense
conduct that can be established with reasonabl e certain-

ty.[5]

(c) Cross Reference

(1) When an attenpt, solicitation, or conspiracy is

expressly covered by anot her of fense gui deline section

apply that guideline section.

Under section 2K2.1(c), the cross-reference provision, a de-
fendant who uses a firearmto conmt or attenpt to conmt
another crime is assigned the offense |evel that corresponds

"to that other offense, if the resulting offense level is greater

than that determ ned" under subsections (a) and (b). Specifi-

cal ly,
| evel

section 2K2.1(c) provides that the defendant's offense
shoul d be determ ned under section 2X1.1. Section

Page 8 of 19
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2X1.1, in turn, provides that the base offense level for a crine
i nvol ving attenpt, solicitation or conspiracy should be cal cu-

| ated either by reference to the offense | evel of the substan-
tive offense, see U S.S.G s 2X1.1(a), or "[w hen an attenpt,
solicitation, or conspiracy is expressly covered by anot her

of fense gui deline section, apply that guideline section," id.

s 2X1.1(c).

Drew argues that the district court erred in applying the
cross-reference provisions of sections 2K2.1 and 2X1.1 to
sentence hi munder the attenpted murder guideline. See
Drew, 23 F. Supp. 2d at 43-44. Drew contends that he
shoul d have been sentenced under section 2K2.1(a) & (b)(5)
and that the sentence inposed by the district court violated
his right to due process.

5 Application Note 2 of section 2X1.1 defines "substantive offense"”
as "the offense that the defendant was convicted of ... attenpting
to conmit."”

1. Application of sections 2K2.1 and 2X1.1

The district court's interpretation of sections 2K2.1 and
2X1.1 involves a question of |law that we review de novo. See
Becraft, 117 F.3d at 1451. W nust first determ ne which
subsection of 2K2.1 to apply. Drew argues that under sub-
sections (a) and (b), his total offense |evel should be 17 and
his sentenci ng range should be 30 to 37 nonths.6 Subsection
(c) of section 2K2.1, however, is the applicable provision
because: (1) Drew "used or possessed [the] firearm or amu-
nition in connection with the conm ssion or attenpted com
m ssion of another offense" nanely, attenpted first degree
murder, and (2) the resulting base offense | evel under subsec-
tion (c) would be greater than 17. Section 2K2.1(c) then
refers the sentencing court to section 2X1.1.

Section 2X1.1(c) instructs the court to apply the guideline,
if any, that "expressly cover[s]" an attenpt to commit "anot h-
er offense"” as used in section 2K2.1(c). The gover nment
argues that, as the district court determ ned, Drew attenpted
to commt first degree nurder because "he had the requisite
state of mnd, and took sufficiently preneditated actions to
constitute attenpted first degree murder." Drew, 23
F. Supp. 2d at 44. As discussed supra, we conclude that the
district court did not clearly err in determning that Drew s
rel evant conduct constituted attenpted first degree nurder
Referring to the guideline for "Assault Wth Intent to Com
mt Mirder; Attenpted Murder,” U S.S.G s 2A2.1,7 the

6 The level 17 is calculated fromthe base offense | evel of 14
because Drew was a prohibited person, see US. S.G s 2K2.1(a), to
which is added a two-level adjustnment for the gun's obliterated
serial nunber, see id. s 2K2.1(b)(4), and a four-level adjustnent for
use of the weapon in connection with another felony offense. See
id. s 2K2.1(b)(5). Wth a three-level credit for acceptance of re-
sponsibility, see id. ss 3El.1(a) and (b), Drew s offense | evel would
be 17. W agree with Drew that the district court erroneously
added a two-level adjustnment for physical restraint of the victim
pursuant to section 3A1.3 of the Guidelines. See infra at 13-14.
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7 US S.G s 2A2.1 provides:
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court applied the base offense level (28) for attenpted first

degree nurder. After the two-level increase for restraint of

victimand the three-level reduction for acceptance of respon-
sibility, Drew s total offense level is 27 and his sentencing
range is 70 to 87 nonths. See Drew, 23 F. Supp. 2d at 44.

Drew further argues, however, that even if section 2K2.1(c)
is applicable, the sentencing court erred in interpreting sec-
tion 2K2.1(c)'s cross reference to section 2X1.1 because sec-
tion 2X1.1(a) uses the offense level for the "substantive
of fense.” Application Note 2 of section 2X1.1 defines "sub-
stantive offense" as "the offense that the defendant was
convicted of ... attenpting ... to commt." Therefore, in
Drew s view, the sentencing court should have applied the
base offense level for the offense of conviction only--posses-
sion of a firearmby a prohibited person. Instead, the
sentenci ng court, applying section 2X1.1(c), used the base
of fense level for attenpted first degree nurder. Drew s
argunent rests upon the applicability of "substantive of-
fense."” But "substantive offense"” relates only to section
2X1.1(a) and (b); "substantive offense"” is not nmentioned in
section 2X1.1(c). Application Note 2, which defines "substan-
tive offense,” "applies only if section 2X1.1 is applied directly,
rather than as a cross-reference fromsection 2K2.1." United
States v. Branch, 91 F.3d 699, 743 (5th Gr. 1996) (quotation
omtted); see also United States v. Fleming, 8 F.3d 1264,

1266 (8th Cir. 1993). Therefore, section 2X1.1(c) requires the
court to apply the offense level for attenpted first degree
mur der prescribed in section 2A2.1.

2. Due process

Drew next argues that his sentence violates his right to due
process because the district court "[i]n effect ... convicted
appel l ant of attenpted murder, and then sentenced himto
the far greater offense,” see Petitioner's Br. 26, and relied
upon hearsay evidence in doing so. Drew concedes that he
never raised his due process claimbel ow but argues that his

(a) Base O fense Level:

(1) 28, if the object of the of fense would have constituted
first degree nurder.

general challenge to the applicability of the cross-reference
provi sions preserved the issue. See id. 25. Nevertheless,
because the district court |acked the opportunity to rule on
the issue, we review Drew s chal |l enge for plain error only.
See United States v. Broxton, 926 F.2d 1180, 1183 (D.C. Cir.
1991). In the sentencing context, we have held that error is
"plain" where it "is obvious under settled | aw and woul d
result in grave prejudice or a miscarriage of justice if not
corrected on appeal."” United States v. Watson, 57 F.3d 1093,
1097 & n.6 (D.C. Gr. 1995) (citation onmtted). Drew s chal-
I enge falls substantially short of this standard.

First, the United States Suprenme Court has held that a
sentenci ng court may consider a defendant's conduct apart
fromhis offense conduct w thout violating due process. See
United States v. Watts, 519 U S. 148, 151-53 (1997); Wtte v.
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United States, 515 U. S. 389, 395 (1995) (consideration of

"rel evant conduct" under Cuidelines bears on character of

of fense of conviction and does not punish for different of-
fense); N chols v. United States, 511 U. S. 738, 747 (1994)
(reaffirm ng propriety of sentencing court's consideration of
"a defendant's past crimnal behavior, even if no conviction
resulted fromthat behavior"); see also 18 U.S.C. s 3661 ("No
[imtation shall be placed on the information concerning the
background, character, and conduct of a person convicted of
an of fense which a court of the United States may receive and
consi der for the purpose of inposing an appropriate sen-
tence.").

Second, the district court indeed relied in part on Szala's
hearsay testinmony. H s testinony corroborated Ms. Drew s
testinmony regarding Drew s actions. The Supreme Court has
specifically held that the rules of evidence do not restrict the
evi dence a sentencing court may consider. See N chols, 511
U S. at 747 ("As a general proposition, a sentencing judge
may appropriately conduct an inquiry broad in scope, largely
unlimted either as to the kind of information he may consi d-
er, or the source fromwhich it may cone."). The sentencing
court did not consider any prohibited evidence in sentencing
Drew and, accordingly, we reject his due process claim

Page 12 of 19
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D. Physi cal restraint

Finally, Drew argues that the sentencing court inproperly
added a two-level adjustment under U S.S.G s 3Al.3 for
"physically restrain[ing] [the victin]"8 because he did not
physically touch his wife and any restraint was part of the
of fense itself. The governnent responds that Drew physical -
ly restrained Ms. Drew by ordering her to | eave her bed-
room and wal k down the stairs at gunpoint. \Wether the
district court properly added the two-level adjustnment is a
m xed question of law and fact. On a m xed question of |aw
and fact we use a sliding scale depending on the "m x" of the
guestion. See United States v. Kim 232 F. 3d 513, 517 (D.C
Cir. 1994). Because the facts on this issue are not significant-
ly in dispute, the issue is primarily a question of |aw and
therefore review closer to de novo is required. See id.

Application Note 1 to section 3Al.3 defines "physically
restrained,"” referencing cormentary to section 1Bl1.1, as "the
forcible restraint of the victimsuch as by being tied, bound,
or locked up." US S G s 1Bl1.1. W agree that "the use of
the nodifier 'such as' in the definition of 'physical restraint
found in s 1B1.1, Application Note 1(i), indicates that the
illustrations of physical restraint are listed by way of exanple
rather than limtation.” United States v. Anglin, 169 F.3d
154, 163 (2d Cir. 1999) (citation and internal quotation nmarks
omtted). Nevertheless, the phrase "being tied, bound, or
| ocked up" indicates that physical restraint requires the de-
fendant either to restrain the victimthrough bodily contact or
to confine the victimin sone way. See United States v.
Harris, 959 F.2d 246, 265 (D.C. Cr. 1992) (victimwas "physi-
cally restrained" when defendant's coconspirators beat victim
and detained himfor seven days). Wile the Ninth Crcuit
has deci ded that forcing sonmeone to nove by gunpoint consti-
tutes physical restraint, see United States v. Thonpson, 109
F.3d 639, 641 (9th Cr. 1997), no other circuit has found
physi cal restraint w thout some type of confinenment acconpa-
nying the forced nmovenent at gunpoint. See Anglin, 169

8 US. S.G s 3A1.3 states, "If a victimwas physically restrained in
the course of the offense, increase by 2 levels.”
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F.3d at 163-64. As the Second Circuit noted in Anglin, "The
nmost pertinent definition of 'physical' is 'of the body as
opposed to the m nd, as, physical exercise.' " Id. at 164
(quoting Webster's Del uxe Unabridged Dictionary (1979) at

1353) (enmphasis in original). The required restraint nust, as
the | anguage plainly recites, be physical. Wile Ms. Drew
no doubt felt restrained by Drew, she was "not subject to
physical restraint, as we interpret the Quideline s use of that
phrase.” 1d. at 164-65. Any other interpretation would
effectively add the two-1evel adjustnent to al nbst any at-
tenpt ed nurder because presumably any victimwould feel
restrained if directed to nove at gunpoint. Because we
conclude that Drew s actions did not include physical re-
straint, we remand to the district court to resentence w thout
t he two-1evel adjustnent.

For the foregoing reasons, we affirmDrew s conviction.
W vacate his sentence, however, because of the incorrect

addition of a two-level adjustnent for physical restraint of the

victimand renmand for resentencing in accordance with this
opi ni on.

So ordered.
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Edwar ds, Chief Judge, concurring in the judgnment: |
concur in the judgnment of the court. | wite separately,
however, because | feel that the court's disposition of the so-
cal | ed Bl ackl edge/ Menna i ssue under the rubric of "waiver"
warrants further explanation.

Appel | ant Drew has argued to the court that his conviction
for violating 18 U S.C. s 922(g)(8), pursuant to a plea of
guilty, must be vacated because the statute, both on its face
and as applied in this case, violates the Second and Fifth
Amendnents to the Constitution. The Government, citing
United States v. Broce, 488 U S. 563 (1989), argues that Drew
is barred fromraising these constitutional challenges, be-
cause, normally, a guilty plea is not subject to | ater challenge
before an appellate court. Drew, citing Bl ackledge v. Perry,
417 U.S. 21 (1974), and Menna v. New York, 423 U S. 61
(1975), responds that a defendant normally retains the right
to challenge the constitutionality of a statute even follow ng a
guilty plea.

The majority opinion holds that Drew s attenpt to invoke
t he Bl ackl edge/ Menna exception fails for two reasons: first,
the constitutional issues now raised by Drew were "wai ved"
when he failed to raise themfirst with the trial court; and,
second, the constitutional questions need not be reached by
this court, because they do not present a "jurisdictional"
gquestion. | fail to conprehend this line of analysis in Iight of
nmy under st andi ng of the Bl ackl edge/ Menna excepti on

There are a nunber of potential theories of "waiver" and
"forfeiture"” in the crimnal context. One is the well-known
"plain-error" rule, nost recently explained in full in United
States v. O ano, 507 U. S 725, 731 (1993). As the Court noted
there, "[n]o procedural principle is nore famliar to this Court
than that a constitutional right, or a right of any other sort,
may be forfeited in crimnal as well as civil cases by the
failure to nake tinely assertion of the right before a tribuna
having jurisdiction to determne it."” 1d. (citations and inter-
nal quotation marks omtted). Absent "plain error,"” objec-
tions not tinmely raised at trial normally cannot be raised on
appeal

Anot her theory of forfeiture/waiver arises in the context of
post-trial, collateral attacks. In such cases, absent a show ng

of "cause and prejudice," a defendant is barred fromraising a
constitutional challenge that could have been raised at trial
See, e.g., United States v. Frady, 456 U. S. 152, 167 (1982).

An entirely different line of inquiry arises with respect to
chal | enges that follow a guilty plea. As noted above, the
general rule in such cases is that a conviction pursuant to a
guilty plea is not subject to |ater challenge bfore an appellate
court. See Bousley v. United States, 523 U. S. 614, 621 (1998).
The principal exception to this rule is the so-called Bl ack-
| edge/ Menna principle that "a plea of guilty to a charge does
not waive a claimthat--judged on its face--the charge is one
which the State may not constitutionally prosecute.” Menna,

423 U. S. at 62-63 n.2. The Bl ackl edge/ Menna excepti on does
not depend upon whether the objection is |abeled "jurisdic-
tional ," at |east the Suprene Court has never said this.
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Rather, the critical issue seens to be whether the constitu-
tional challenge involves a clained right by the defendant
"not to be haled into court at all upon the felony charge."
Broce, 488 U.S. at 575 (quoting Bl ackl edge, 417 U.S. at 30-
31). In Broce, the Court nmade it clear that the Bl ack-

| edge/ Menna exception is not without linmts, holding that a
guilty plea barred a | ater double jeopardy clai mwhere the
violation was not clear on the face of the indictnent. 488
U S at 576.

The question that we face is whether there should be an
additional barrier to the invocation of the Bl ackl edge/ Menna
exception, i.e., whether a defendant nust raise the constitu-
tional objection before the trial court first in order to be able
to raise it later before an appellate court. The Suprene
Court has never addressed this issue.

Nor has this court ever addressed this issue. The nmmjori-
ty's reliance on United States v. Baucum 80 F.3d 539 (D.C.
Cr. 1996), United States v. Badru, 97 F.3d 1471 (D.C. Cr.
1996), and United States v. David, 96 F.3d 1477 (D.C. Gir.
1996), is msplaced. Baucum Badru, and David are sinple
"plain error" cases. Even though they talk in ternms of
"wai ver" and "bar," they can mean nothing nore than "forfei-
ture." As the Supreme Court said in dano, "[waiver is
different fromforfeiture. Wereas forfeiture is the failure to
make the tinmely assertion of a right, waiver is the intentiona
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reli nqui shnent or abandonment of a known right." 507 U S.

725, 733 (1993) (citations and internal quotation marks omt-
ted). If the majority nmeans to suggest that, in a post-tria
context, constitutional challenges raised on appeal that were
not raised below are automatically waived--with no possible
inquiry into plain error--that is sinply wong. The Suprene
Court has made it clear that "[a] rigid and undeviating
judicially declared practice under which courts of review
woul d invariably and under all circunstances decline to con-
sider all questions which had not previously been specifically
urged woul d be out of harnony with ... the rules of funda-
mental justice." 1d. at 732 (quoting Hornel v. Helvering, 312
U S. 552, 557 (1941)). The forfeiture analysis as articulated in
A ano is the law of the land, and our circuit has no authority
to change it to sone rigid standard of waiver.

In any case, Baucum Badru, and David have not hi ng
what soever to do with the application of the Bl ackl edge/
Menna exception. The court in Baucum di scussed
Bl ackl edge/ Menna because the defendant in that case raised
t he novel question of whether a facial challenge to the consti -
tutionality of a crimnal statute is a jurisdictional question
that can be raised at any tinme. 80 F.3d at 540. The panel in
Baucum recogni zed t hat the Bl ackl edge/ Menna |ine of au-
thority lent some support to the defendant's claim But
Baucum does not purport to apply the Bl ackl edge/ Menna
exception. In fact, Bl ackl edge/ Menna has no direct bearing
on the issues in Baucum-it is discussed nerely by way of
analogy. So I fail to understand the majority's reliance on
these three cases in its resolution of the Bl ackl edge/ Menna
i ssue.

The majority opinion appears to suggest that the nere
failure to raise a constitutional challenge before the trial court
automatically "waives" a defendant's right to pursue the
i ssues in a subsequent attack under the Bl ackl edge/ Menna
exception. The Suprenme Court has never said this, and, so
far as | can tell, none of our sister circuits subscribe to such a
rule.

If a court faces a situation in which a defendant has pl ed
guilty to a charge with respect to which it is facially clear that
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he coul d not be prosecuted--i.e., as that is understood under

t he Bl ackl edge/ Menna principle--it would be an extraordi -

nary proposition to say that the defendant will nonethel ess go
to jail because he failed to object before the trial court. The
Fifth Crcuit seemed to recognize this problemin United
States v. Knowl es, 29 F.3d 947 (5th Cir. 1994). The defen-
dant there pled guilty to possession of a firearmin a school
zone. Shortly after judgnent in Know es, the court of ap-

peal s, in another case, ruled that the underlying statute upon
whi ch the charge in Know es was based was unconstitutional,
because Congress had not properly invoked its power under

the Conmerce O ause when it enacted the statute. The

def endant in Know es never raised this constitutional chal-

| enge before the trial court. The court of appeals, however,
first enmployed the "plain error” rule to determ ne whether to
entertain the challenge, then, finding no forfeiture, the court
considered the claimon the nerits pursuant to the

Bl ackl edge/ Menna exception. The Fifth Crcuit flatly reject-
ed the Government's claimthat the defendant's guilty plea
barred consideration of the constitutional claim

Noting that a guilty plea generally waives defects in the
under | yi ng proceedi ngs, the governnent al so clains that
Know es's conviction on Count Two i s proper because

Know es pl eaded guilty. This argunment is not persua-
sive. W have reversed other convictions against defen-
dants who had pleaded guilty to charges brought under

the Gun Free School Zones Act. See United States v.

Handy, 8 F.3d 20 (5th G r. 1993) (unpublished). W

have done so for the well-established reason that a guilty
pl ea does not waive the right of the defendant to chal -

| enge the constitutionality of the statute under which he
is convicted. See Menna v. New York, 423 U S 61, 62-

63 n.2, 96 S. . 241, 242 n.2, 46 L.Ed.2d 195 (1975) ("[Al
pl ea of guilty to a charge does not waive a claimthat--
judged on its face--the charge is one which the State

may not constitutionally prosecute.").

Id. at 952.

In other words, the court in Know es addressed the forfei-
ture issue through the normal "plain error” lens, and then
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applied the Suprene Court's "judged on its face/the charge is
one which the State may not constitutionally prosecute" test

in allowi ng an invocation of the Bl ackl edge/ Menna excepti on.

I think this is the correct approach. There are not nmany

cases in which a defendant is going to be able to satisfy both
the plain error rule and the Bl ackl edge/ Menna standard to

gain revi ew where no objection has been raised in the trial
court. Nonethel ess, the Know es approach ensures protec-

tion for those few defendants whose alleged "guilt” is illusory,
because it is clear on the face of the charge that the State had
no constitutionally sound basis upon which to prosecute.

Drew argues that section 922(g)(8) violates the Second and
the Fifth Anendnments. These chall enges raise no plain
error. As the Suprene Court has noted, a challenge not
rai sed below will not neet the plain error standard unless it
"seriously affect[s] the fairness, integrity or public reputation
of judicial proceedings.” dano, 507 U S. at 732 (citations
and internal quotation marks omtted). The issues raised by
Drew do not cone close to neeting the high standards of
plain error. |Indeed, as the CGovernment noted in its brief,
Drew s constitutional challenges are |argely basel ess. See
Br. and Addendum for Appellee at 11 n.5.

I concur in the judgnent in the instant case, not sinply
because Drew failed to raise his constitutional clains before
the trial court, but because he has failed to denonstrate any
plain error in the judgnent based on his guilty plea. Absent
plain error, | agree that Drew forfeited his right to raise his
clains before this court. Because there is no plain error in
this case, there is no reason to address whether Drew s claim
on its face inplicates the constitutional power of the CGovern-
nent to prosecute. |n short, Drew cannot resort to the
Bl ackl edge/ Menna exception to raise his constitutional clains.
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