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No. 98-3002

United States of Anmerica,

Appel | ant

Denni s Robi nson,

Appel | ee

Appeal fromthe United States District Court
for the District of Colunbia
(No. 97cr00071-01)

WIlliamF. Gould, Assistant United States Attorney, ar-
gued the cause for appellant, with whomWInma A Lew s,
United States Attorney, John R Fisher and Mary-Patrice
Brown, Assistant United States Attorneys, were on the
briefs. Thomas J. Tourish, Jr., Assistant United States
Attorney, entered an appearance.
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Cerald |I. Fisher, appointed by the Court, argued the cause
and filed the brief for appellee.

Before: Wald, WIlianms and Tatel, Circuit Judges.
pinion for the Court filed Per Curiam

Per Curiam Dennis Robinson pleaded guilty to distribut-
ing 60 grans of crack cocai ne, an offense which carries a
mandat ory m ni mum sentence of 120 nonths. The district
court found that Robinson was eligible for reduced sentencing
under the "safety valve" provision of 18 U . S.C. s 3553(f) and
US S G s 5CL. 2, which allows a certain class of defendants
to be sentenced bel ow t he mandatory m ni num ot herw se
applicable. Finding Robinson eligible for this provision, the
district court sentenced himto a termof 70 nonths inprison-
ment. The government appeals this sentence, arguing that a
def endant may not be sentenced under the "safety val ve"
provi si on when that defendant has nore than 1 crimna
hi story point as calculated under U S.S.G s 4Al1.1, and that,
because Robi nson had 3 criminal history points as so cal cul at -
ed, the court was without authority to sentence hi munder the
"safety valve." W agree with the governnent and, accord-
ingly, remand for resentencing in accordance with the nanda-
tory mni mumof 120 nont hs.

| . Background

Robi nson was indicted in two counts for the unlawf ul
di stribution of cocaine base (count one) within 1,000 feet of a
school (count two) for having distributed 60 grans of crack
cocaine to an undercover police officer on April 10, 1996. On
June 6, 1997, Robinson pleaded guilty to count one, the
di stribution of 50 grans or nore of cocaine base in violation
of 21 U S.C ss 841(a)(1l) and (b)(1)(A)(iii), an offense carrying
a mandat ory m ni nrum sentence of 120 nonths. 1

On July 17, 1997, the United States Probation Ofice ("Pro-
bation Ofice") issued a Presentence |Investigation Report

1 Count two was di sm ssed pursuant to a plea agreement with the
gover nnent .

("PSR"), which cal cul ated Robi nson's federal sentencing
guidelines total offense level as 29,2 and which accorded him
two crimnal history points, placing himin crimnal history
category I1.3 The PSR s determ nation of crimnal history

poi nts was based upon Robi nson's Septenber 1994 Superi or

Court conviction for contenpt of court for violating a condi-
tion of pretrial release and his January 1995 Superior Court
conviction for possession of heroin. Pursuant to U S. S G

s 4Al1.1(c), the PSR assigned Robinson one crimnal history
point for each of these offenses. Based on these cal cul ati ons,
the PSR concl uded that the appropriate sentencing range for
appel | ee was 97-121 nonths; however, because the offense
carried a mandatory mni mum the sentencing range was
effectively limted to 120-121 nont hs.



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #98-3002  Document #387283 Filed: 10/06/1998 Page 3 of 7

Robi nson appeared for sentencing on August 7, 1997; at
that tinme, the district court noted that the PSR had incorrect-
Iy counted Robinson's 1994 conviction for contenpt in cal cu-
lating the crimnal history score and thus that Robi nson had
only one crimnal history point.4 On the basis of its under-
standi ng that appellee had only one crimnal history point, the
court suggested to the parties that appellee's sentence m ght
be covered by the "safety valve" provision of 18 U S.C.

s 3553(f) and U.S.S.G s 5Cl1.2.5 Accordingly, the district

2 This cal cul ati on was based upon a base offense | evel of 32, see
US S G s 2D1.1(a)(4), mnus a three | evel downward adj ust ment
for tinely acceptance of responsibility under U S. S.G s 3El 1(a).

3 The nunber of crimnal history points assigned to a defendant
determ nes her crimnal history category. See U S.S.G Ch. 5
Pt. A For exanple, 0 or 1 points places a defendant in category I;
2 or 3in category Il; 4, 5 or 6 in category Ill, and so forth.

4 The conviction should not have been counted because it was a
m sdeneanor which resulted in inprisonment for fewer than 30
days. See U S.S.G s 4A1.2(c)(1).

5 The "safety val ve" provision provides that a court may sentence
a def endant bel ow the statutory mandatory mninumif the court
finds that the statute's five criteria are net. One of these criteriais
that "the defendant does not have nore than 1 crimnal history

court postponed the sentencing so that the parties could
explore this "safety valve" option and so that appellee could
be debriefed by the governnent.6

Subsequent to the August 7, 1997 sentencing hearing, the
Probation O fice determ ned that the PSR was incorrect with
respect to the length of probation appellee had received for
his 1995 conviction for heroin possession: while the PSR
i ndi cated that appellee's probation had term nated in Febru-
ary 1996, the Probation Ofice deternined that appellee's
probation had not in fact term nated until January 1997,
nmeani ng t hat appel |l ee was on probati on when he conmtted
the instant offense of April 10, 1996. This determ nation
required the addition of two crimnal history points to appel -
lee's crimnal history score pursuant to U S.S.G s 4Al1.1(d),
whi ch changed appellee's crimnal history score fromone to
three and his crimnal history category froml to I1.7 After
| earning of this change in appellee's PSR, the district court
requested that the parties brief the issue of whether there
was any way that appellee mght still be eligible to be
sentenced under the "safety valve" provision, notwthstandi ng
the fact that he had three crimnal history points.

On Decenber 5, 1997, the district court issued an opinion
sentenci ng appel | ee bel ow the mandatory m ninmum In con-
sidering appellee's sentence, the court determ ned that appel -
lee's crimnal history category significantly over-represented
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poi nt, as determ ned under the sentencing guidelines.” 18 U S.C
s 3553(f)(1) and U.S.S.G s 5CL.2(1).

6 This debriefing was necessary in order for appellee to neet
criterion 5 of the "safety valve" provision, which requires a defen-
dant truthfully to provide the government with any information he
has surrounding the offense. See 18 U.S.C. s 3553(f)(5). Appellee
was in fact debriefed on Septenber 10, 1997 by a Federal Bureau of
I nvestigati on agent and provided information to the satisfaction of
this agent.

7 US.S.G s 4A1.1(d) requires the addition of 2 crimnal history
points if a defendant commits an offense while under any crimna
justice sentence, including probation

the seriousness of his crimnal history.8 Pursuant to its

di scretion under U S.S.G s 4Al.3, the court therefore adjust-
ed appellee's crimnal history downward fromcategory Il to
category I. The district court then found that the change in
the crimnal history category allowed for a concomitant reduc-
tion in appellee's crimnal history points, that is, from3 to
0-1. Under this analysis, the court found that appellee had
no "more than 1 crimnal history point" as required under 18
US C s 3553(f)(1) and U.S.S.G s 5C1.2(1), and was there-
fore eligible to be sentenced bel ow the nmandatory m ni mum

of 120 nont hs.

Il. Discussion

The standard of review of the district court's decision is de
novo. United States v. Gaviria, 116 F.3d 1498, 1518 (D.C.
Cr. 1997) ("Legal questions relating to sentencing are re-
vi ewed de novo.").

The so-called "safety valve" provision of 18 U S.C. s 3553(f)
and U S.S.G s 5Cl1.2 allows a sentencing court not to inpose
certain mandatory mninuns if all of that section's five listed
criteria are met. Criterion one requires that "the defendant
does not have nore than 1 crimnal history point, as deter-

m ned under the sentencing guidelines.” 18 U S.C.
s 3553(f)(1); US S G s 5ClL.2(1). In finding appellee eligible

8 The district court noted that, outside of his contenpt conviction
appel l ee's sole prior conviction was a m sdeneanor sinple posses-
sion of heroin conviction at the age of nineteen. See United States
v. Robinson, 991 F. Supp. 1 (D.D.C. 1997). The court noted as well
that both the PSR and several letters submtted to the court
i ndicated that the arrest for possession of heroin took place shortly
after the death of appellee's father fromAIDS, and that prior to his
father's death, appellee had been "respectful, famly-oriented and
|awabiding.” I1d. at 3. Finally, the court noted that in the tine
period after the conmm ssion of the offense but prior to his arrest
(the government waited nearly a year to arrest hin), appellee had
denonstrated responsibility by helping to care for his younger
sister and his girlfriend s daughter and that he had nade efforts to
correct his anti-social behavior. See id.



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #98-3002  Document #387283 Filed: 10/06/1998  Page 5 of 7



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #98-3002 Document #387283 Filed: 10/06/1998

for the "safety valve" notw thstanding his three crimna
history points, the district court reasoned that because crim -
nal history points are used to determine the crimnal history
category, if a court departs downward in the crimnal history
category under U S.S.G s 4A1.3, the court is also authorized
to subtract crimnal history points under US.SSG s 4A1.1 in
order to bring the category and the points back into align-
ment: "Accordingly, the Court concludes that the Section
4A1. 3 downward departure | eads to a correspondi ng adj ust -

ment in the nunber of crimnal history points and that the
adj usted nunmber of crimnal history points is the rel evant
nunber of points for determ ning the defendant's safety val ve
eligibility.” United States v. Robinson, 991 F. Supp. 1, 4
(D.D.C. 1997).

However, Application Note 1 to U S.S.G s 5CL. 2 nakes
clear that, " '[more than 1 crimnal history point, as deter-
m ned under the sentencing guidelines,' as used in subdivision
(1), neans nore than one crimnal history point as deter-

m ned under s 4A1.1...." There is sinply nothing in the
statute or applicable guideline to suggest that U S. S G

s 4A1. 3 has any play in the determ nati on of whether a
defendant is eligible to be sentenced under the "safety val ve.
And while U S.S.G s 4A1.3 affords a sentencing court discre-
tion to determ ne whether a crimnal history category accu-
rately reflects a defendant's crimnal history, nothing in

U S. S.G s 4Al1.1 suggests that the sentencing court has any

di scretion with respect to the calcul ation of a defendant's
crimnal history score: Section 4A1.1 is a mechanistic provi-
sion which nerely instructs the sentencing court to add points
for various carefully-defined crimnal history occurrences.

Thus the plain |anguage of the statute and rel evant gui de-
line clearly provide that a court may not sentence a defendant
under the "safety val ve" provision when that defendant has
more than 1 crimnal history point as cal cul ated under
US. S.G s 4Al.1--regardl ess of whatever downward depar -
ture a court mght grant under U.S.S.G s 4A1.3. The courts
of appeal s whi ch have considered this issue are uniformon
this point: a defendant who has nore than 1 crimnal history
poi nt cannot be sentenced under the "safety val ve" provision
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See United States v. Orozco, 121 F.3d 628 (11th G r. 1997);
United States v. Resto, 74 F.3d 22 (2d Cir. 1996); United
States v. Val enci a-Andrade, 72 F.3d 770 (9th G r. 1995).

We synpathize with the district court's desire under the
facts of this case to sentence appellee bel ow the nmandatory
m ni mum  we nust, nevertheless, remand the case with
instructions to resentence appellee in accordance with the
mandat ory m ni mum of 120 nont hs.

So
or der ed.
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