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Henri F. Rush, General Counsel, Surface Transportation
Board, argued the cause for respondents. Wth himon the
brief were Ellen D. Hanson, Deputy Ceneral Counsel, and
Marilyn R Levitt, Attorney. John J. Powers, I1l, John P
Fonte, and Robert J. Wggers, Attorneys, U S. Departnent of
Justice, entered appearances.

M chael S. Wlly and Robert E. Paul were on the brief for
i ntervenor.

Before: Edwards, Chief Judge, Sil berman and Hender son
Circuit Judges.

pinion for the Court filed by Crcuit Judge Sil bernman
Concurring opinion filed by Circuit Judge Henderson

Sil berman, Circuit Judge: Canadian Pacific Railway Com
pany petitions for review of an order of the Surface Transpor-
tation Board (the Board or STB) barring it fromtransferring
train di spatchers fromM | waukee to Montreal. W grant the
petition.

Canadi an Pacific obtained permssion fromthe Interstate
Commer ce Commi ssion (1 CC), the predecessor to the Board,
to acquire the assets of the bankrupt Del aware and Hudson
Rai | way Conpany. The ICC s approval carried several con-
ditions, including the so-called "New York Dock" enpl oyee
protective conditions, which require railroads to reach an
i npl enenti ng agreenent wi th enpl oyees, using arbitration if
necessary, before carrying out an operating change that may
result in the dismssal or transfer of enployees. See New
York Dock Ry.-Control-Brooklyn E. Dist. Term, 360 |I.C C
60 (1979).

As part of its plan to integrate the operations of Canadi an
Paci fic and Del aware and Hudson, the railroad decided to
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nmove its train dispatching functions fromM | waukee to Mont -
real. Negotiations with the American Train D spatchers
Departnment of the International Brotherhood of Loconotive
Engi neers, the union that represents the dispatchers, failed
to produce an agreenent. The union invoked the New York
Dock arbitration procedures, arguing that the proposed relo-
cation was not within the scope of the transacti on approved
by the ICC. The arbitrator rejected that argunent because
the 1CC s decision had clearly acknow edged that Del aware
and Hudson would be "fully integrated into the CP Rai

system both operationally and functionally."” The arbitrator
therefore inposed an inpl ementi ng agreenent on terns sug-
gested by the railroad.

The union petitioned the STB to set aside the arbitrator's
decision. It argued that the arbitrator |acked jurisdiction to
i npose an i npl enenti ng agreenent because the rel ocation of
di spatchers was not enconpassed within the approved trans-
action. It also pointed out that noving di spatchers to Canada
woul d pl ace them outside the regul atory reach of the Federa
Rai |l road Admi nistration (FRA), which is responsible for rail-
road safety. The union included a letter from Edward En-
glish, Director of the FRA's Ofice of Safety Assurance and
Conpl i ance, to a Canadian Pacific executive. The letter
noted that while there were "no existing | aws or regul ations
directly preventing CP fromrel ocating [dispatcher] positions
to Canada,"” the FRA was neverthel ess concerned because
Anerican limts on hours of service could not be enforced
extraterritorially, nor could Canadi an enpl oyees be subjected
to randomdrug testing. It asked the railroad to postpone
the transfer "until the issues regarding conpliance with appli -
cable U S. safety regulations are resolved."

The Board denied the union's petition for review It
poi nted out that review of arbitral decisions is very limted,
under the standards of Chicago & NN W Transp. Co.-
Abandonment, 3 I.C.C 2d 729 (1987) (Lace Curtain), and it
determ ned that the union had failed to denonstrate that the
arbitrator exceeded his authority. It also rejected the union's
argunent about safety, noting that "the petitioners' safety
concerns do not furnish a legal basis for review ng the
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arbitrator's decisions.”™ The union filed a petition for review
before us, and it asked the STB to stay its order pendi ng
appeal . The Board refused, believing that the likelihood of
success on the nmerits was small. (The union |ater noved for

a voluntary dismssal with prejudice of its petition for review,
No. 98-1476.)

Three days before the transfer of the dispatcher positions
was to take place, the union again asked the STB to reconsid-
er its decision. This tine, the union suggested that in
making its earlier decision, the Board "did not have the
benefit of the FRA' s considered judgnent on these safety
matters.” It attached copies of letters from Edward English
to the president of the union and to a Canadi an Pacific
executive, as well as a letter from FRA Admi nistrator Jol ene
Molitoris to the CEO of Canadian Pacific. The letters indi-
cated that the FRA had "nounting concerns” about the safety
i nplications of nmoving di spatchers to Canada based on the
same maxi mum hours and drug testing i ssues nentioned in
the first letter. Al so nentioned was the possibility that
Ameri can | aw enforcenment agencies mght not be able to
protect a Canadi an di spatching facility fromterrorist attack
English and Mblitoris stated that these concerns |ed the FRA
to consider "initiat[ing] a rulenmaking to require trains operat-
ing inthe US to be dispatched fromU. S. soil." Since the
letters were not addressed to the STB, they did not ask the
STB to take any action, but they did include a "request"” that
Canadi an Pacific postpone the transfer of the di spatcher
posi tions.

The STB the next day--out of the blue--issued a three-
par agraph order that stated in relevant part:

The Board now has in the record for the first tinme a
definitive statement fromthe FRA that these positions
shoul d not be noved. dGven this statement by FRA that
the transfer of these positions could adversely affect rai
safety, we will not allow their transfer to go forward
under the authority of our |abor conditions. Therefore,
the carriers are hereby ordered to refrain fromconsum
mating their transaction by effecting these transfers unti
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we have been advised that the safety concerns of FRA
have been sati sfied.

Canadi an Pacific petitioned for review 1
.

The STB, the successor to the old ICC, is now part of the
Department of Transportation, but in its adjudicatory func-
tion it is bound by the same limtations of the APA as any
regul atory agency--i ndependent or not. Typically, if its deci-
sions are challenged in our court, the Departnent of Justice
wi |l appear on the brief along with the STB's office of general
counsel. In this case the Departnent of Justice declined to
appear; the STB was represented only by its general counsel
This is worth noting because the STB's action has quite taken
us aback. Every once in a while we get a case which makes
us aware of just how inportant is judicial review of agency
action.

Al t hough petitioner's brief was admrably restrai ned, we
get the inpression that counsel hardly knew where to begin
in challenging the STB's letter order. Mbst obviously, per-
haps, the order is an unexpl ai ned departure fromthe STB' s
formal decision. The Board' s general counsel sought to
defend the Board's volte face as resting on newly received
"evidence." The supposedly new evidence was the FRA' s
"mounting concern” about the safety inplications of noving
t he di spatchers to Canada (we can only inagi ne why the
concern was nounting). Although the union continued to
assert its objections and added the possibility of terrorist
threats in no sense can the FRA's |letter be thought evidence
directed to any disputed fact. Nor can the order fairly be
read as enbodying a factual determ nation by the Board.

1 At oral argunent, counsel for the railroad informed us that the
di spat cher positions have since been transferred to M nneapolis
pursuant to an agreenent with the union. Because Canadi an
Pacific still wi shes to nove the dispatchers to Montreal, and be-
cause the STB's order still bars it fromdoing so, the nove has no
effect on this case.
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Even had new evi dence been offered we do not see how the
Board coul d have overturned or nodified the arbitrator's
award. The purpose of STB review of New York Dock
arbitration awards is sinply to ensure the proper functioning
of the labor protective conditions. Under Lace Curtain,
reviewis therefore limted to "recurring or otherw se signifi-
cant issues of general inportance regarding the interpreta-
tion of [the] |abor protective conditions.” Lace Curtain, 3
I.C.C. 2d at 736. As the Board held it is not apparent how it
could be denonstrated that the arbitrator exceeded his au-
thority nor how the union's "safety" concerns are rel evant.

Yet the Board stated that "we will not allow [the] transfer to
go forward under the authority of our |abor conditions"
(enphasi s added). As such the Board's statenent seens a

non sequi tur.

The Board before us relies on a nunber of statutory
provisions (and a non-statutory doctrine) that it contends
gave it authority to issue the order. It invokes 49 U S.C
s 10101(8), which in setting out the underlying policy objec-
tives that the Board is charged with furthering nakes a
reference to "the public health and safety.” It nentions 49
US. C s 721(b)(4), giving the Board authority to "to i ssue an
appropriate order” when doing so is "necessary to prevent
irreparable harm" and 49 U S.C. s 11327, which allows the
i ssuance of supplenental orders in railroad consolidation
cases. And it cites the Perm an Basin Area Rate Cases, 390
U S. 747 (1968), for the proposition that an agency has
i nherent authority to issue orders necessary to achieve its
ultimate purposes. W do not see how any of these authori -
ties particularly hel ps the Board, but we need not expend
much effort in considering themsince they reflect only coun-
sel's post hoc rationale.

Essentially the Board, a self-contai ned adjudicatory body,
sinmply deferred to the inclinations of the executive depart-
ment of which it is a part--and did so giving petitioners no
notice or opportunity to contest that del egation. Such an
approach is at war with fundanmental doctrines of adm nistra-
tive law that have guided and restrai ned actions of adm nis-
trative agencies for decades. It is noreover directly contrary
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to the statute that created the STB. Unlike the FRA, which
is subject to the control of the Secretary of Transportation
see 49 U.S.C. s 103, the STBis (or is supposed to be) an

i ndependent body. See 49 U S.C. ss 701, 703(c) ("In the
performance of their functions, the nenbers, enployees, and
ot her personnel of the Board shall not be responsible to or
subj ect to the supervision or direction of any officer, enploy-
ee, or agent of any other part of the Department of Transpor-
tation."). The Board subverts the very reason for its exis-
tence when it nakes the exercise of its regulatory powers
contingent upon the will of the Executive Branch. |Its order
nmust be set aside.

* * *x %

The petition for reviewis granted, and the order of the
Surface Transportation Board is vacat ed.

So ordered.

Karen LeCraft Henderson, G rcuit Judge, concurring in the
j udgrent :

I concur in the decision to grant the petition for review
because the Surface Transportation Board failed to justify its
change of course; we have no business, however, specul ating
on the inner workings or interrelationships of the Executive
Br anch.
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