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Before: G nsburg, Sentelle, and Randol ph, G rcuit
Judges.

pinion for the Court filed by Crcuit Judge Randol ph

Randol ph, Circuit Judge: Let us begin very sinply. The
petitioner has raised several objections to a decision of the
Federal Labor Relations Authority. No one nade these
obj ections, or any argunments in support of them during the
adm ni strative proceedings. The FLRA s opi ni on does not
address them Congress, in 5 U S.C. s 7123(c), decreed: "No
obj ection that has not been urged before the Authority ..
shal |l be considered by the court, unless the failure or neglect
to urge the objection is excused because of extraordi nary
circunmstances.” The particular "failure or neglect" encoun-
tered here cannot be excused. There are no extraordi nary
circunstances. And so the petition for judicial review nust
be denied. See EECC v. FLRA, 476 U.S. 19, 22-23 (1986);

NLRB v. Seven-Up Bottling Co. of Mam, 344 U. S. 344, 350
(1953).

Now for the details. Petitioner is the Georgia State Chap-
ter of the Association of Civilian Technicians, a federal |abor
union. It has a collective bargaining agreenent with the
O fice of the Adjutant General, Ceorgia Departnent of De-
fense. Section 5.2a(3) of the agreenment gives the union, or
rather its menbers, a total of 2200 hours of paid adninistra-
tive | eavel--otherw se known as "official tinme"--for certain
speci fied purposes, one of which is to visit elected representa-
tives regarding |legislation that woul d affect union nmenbers. 2
I n August 1995, the union requested hours of official time for
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1 Admini strative leave is "tinme granted an enpl oyee by an agency

to performrepresentational functions” and is considered hours of
work. See 5 CF.R s 551.424(b).

2 Section 5.2a states: "The Labor Organization is authorized two

t housand two hundred (2200) hours of administrative |eave for the

foll owi ng purposes: ... (3) Represent Technicians by visiting el ect-

ed representatives in support or opposition to pending or desired

| egi sl ati on which woul d i npact the working conditions of Techni-
cians represented by [the Association of Civilian Technicians]."
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el even of its representatives to neet with Menbers of Con-

gress to discuss "matters of interest to the Union and the

enpl oyees it represents.” See Georgia State Chapter Ass'n

of Gvilian Technicians, 54 F.L.R A 654, 656 (1998). The
Ceorgia Ofice of the Adjutant General refused on the basis

that the contractual |eave provision, to the extent it concerned
| obbyi ng of Congress, was unlawful and hence unenforceabl e.

See id.

After managenent reiterated its position, the union filed an
unfair | abor practice charge. The FLRA's General Counse
i ssued a conmplaint alleging that this armof the Defense
Departnent, by repudiating a provision of the collective bar-
gai ning agreenment, had violated s 7116(a)(1) and (5) of the
Federal Service Labor-Mnagenent Relations Act.3 See
Ceorgia State Chapter, 54 F.L.R A at 654. During the ensu-
ing adm ni strative proceedi ngs, the General Counsel contend-
ed that s 7102 grants enployees the right to act in a repre-
sentational capacity and, in that capacity, to present the views
of their union to Congress.4 See Ceorgia State Chapter, 54
F.L.R A at 660. The Act also requires that union represen-
tatives "be granted official tinme" in an anmount set by con-
tract. See 5 U S.C. s 7131(d). 1In an anticipatory defense,
t he General Counsel mmintained that a crimnal provision--18
US. C s 1913--did not render the adm nistrative | eave provi -
sion illegal. The crimnal provision forbids using appropriat-
ed funds "directly or indirectly to pay for any ... device,
i ntended or designed to influence in any manner a Menber of

35 US.C s 7116(a) provides that "it shall be an unfair |abor
practice for an agency--(1) to interfere with, restrain, or coerce any
enpl oyee in the exercise by the enpl oyee of any right under this
chapter; ... (5) to refuse to consult or negotiate in good faith with
a | abor organization as required by this chapter.™

4 5 US.C s 7102(1) states that enployees shall have the right to
form join or assist any | abor organization and that "such right
i ncludes the right--to act for a | abor organization in the capacity of
a representative and the right, in that capacity, to present the views
of the I abor organization to heads of agencies and other officials of
t he executive branch of the CGovernnment, the Congress, or other
appropriate authorities."
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Congress ... [regarding] any legislation or appropriation,”
"in the absence of express authorization by Congress.” 18

US C s 1913. Section 7102(1), the General Counsel con-
tended, is such an express congressional authorization. See
Ceorgia State Chapter, 54 F.L.R A at 660.

Al t hough agreeing with the General Counsel about 18
U S.C s 1913, the FLRA held the disputed portion of the
contractual |eave provision unenforceabl e on another ground.
Payi ng wages to union representatives for their |obbying of
Congress, the FLRA ruled, contradicted s 8015 of the De-
partment of Defense Appropriations Act, 1996. See Ceorgia
State Chapter, 54 F.L.R A at 665-66; see also Departnent of
Def ense Appropriations Act, 1996, Pub. L. No. 104-61
s 8015, 109 Stat. 636, 654 (1995). Section 8015 provides that
"[n]one of the funds nmade avail able by this Act shall be used
in any way, directly or indirectly, to influence congressiona
action on any |egislation or appropriation matters pendi ng
before the Congress.” See Pub. L. No. 104-61, s 8015, 109
Stat. 654. 1In so ruling, the FLRA adopted the contention of
the Defense Departnent in the brief it filed with the agency.

The union tells us that the FLRA erred, because the
Appropriations Act could not repeal the provisions of the
Federal Service Labor-Managenent Rel ations Act by inpli-
cation; because the FLRA "overl ooked its obligation to rec-
oncile the statutes"; because the FLRA's interpretation rais-
es a question under the First Amendnent to the Constitution;
and because the |l abor statute is nore specific than the
Appropriations Act. W can say with confidence that none of
t hese obj ections, none of these argunents, was ever urged
until the case arrived in this court. As we wote in the
openi ng paragraph, that failure and negl ect precludes us from
passing on the union's contentions. W do not have to dea
wi th any possible distinctions between, on the one hand,
preserving an "objection"--the termused in 5 U S.C
s 7123(c), and in its NLRB counterpart, 29 U S.C. s 160(e)--
and, on the other hand, preserving an "issue," or a "claim" or
an "argunent." Conpare Seven-Up Bottling Co. of Mam,

344 U.S. at 350; Kanen v. Kenper Fin. Servs., Inc., 500 U. S
90, 99 (1991); Yee v. City of Escondido, 503 U S. 519, 534-35
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(1992); Parsippany Hotel Managenent Co. v. NLRB, 99

F.3d 413, 417-18 (D.C. Cr. 1996). The fact of the matter is
t hat not hing was put before the FLRA to counter the De-

fense Department's contention that the Appropriations Act
rendered the contractual provision unenforceable. It is not
enough that the FLRA's General Counsel brought to the
agency's attention the maxi mthat a specific statute prevails
over a general one. This was said to explain why the crimna
provision (18 U S.C. s 1913) did not override the provisions in
t he Federal Service Labor-Managenent Rel ations Act. See
Ceorgia State Chapter, 54 F.L.R A at 660. Wether the
maxi m shoul d be applied to the Appropriations Act is another
guestion entirely, and one on which the General Counsel was
silent. See, e.g., United States Dep't of Comrerce v. FLRA
7 F.3d 243, 245 (D.C. Gr. 1993).

Section 7123(c) permits us to pass on an objection even
though it has not been urged before the FLRA if "extraordi-
nary circunstances” warrant excusing the failure. The union
points out that the FLRA requires sinultaneous briefing.

See 5 CF.R s 2429.1(a) (1997), renoved and reserved, Unfair
Labor Practice Proceedings: M scellaneous and General Re-

qui rements, 62 Fed. Reg. 40,911, 40,922 (July 31, 1997). The
Def ense Departnent's argunments regardi ng the 1996 Appro-
priations Act, the union tells us, were unanticipated. Be that
as it may, leave to file a reply brief setting forth the argu-
ments in opposition was never sought. See 5 C.F.R

s 2429.26(a); see Garnent Wbrkers v. Qality Mg. Co., 420

U S 276, 281 n.3 (1975); NLRB v. FLRA, 2 F.3d 1190, 1195
(D.C. Cr. 1993). Nor did the union request reconsideration
of the FLRA's decision. See 5 CF.R s 2429.17.

It is true that we have considered and rul ed on objections
first raised on judicial review when the FLRA rested its
decision on a ground neither party had argued, so long as a
request for reconsideration appeared clearly dooned. See
United States Dep't of Commerce, 7 F.3d at 245; United
States Dep't of Interior v. FLRA, 969 F.2d 1158, 1161 (D.C
Cr. 1992). The situation here is not conparable. 1In the first
pl ace, the FLRA did not sua sponte raise the Appropriations
Act; the Defense Departnent argued the point to the agency.
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Second, it is not so plain that a request for reconsideration
woul d have been futile. Shortly before issuing its opinion in
this case, the FLRA handed down two decisions--Ofice of

t he Adjutant Ceneral, New Hanpshire National Guard, 54

F.L.R A 301, 310-11 (1998), and Headquarters, Nati onal

Quard Bureau Washington, D.C. Nevada Air National

GQuard, Reno, Nevada, 54 F.L.R A 316, 325 (1998). The union
descri bes these cases as identical to its case, and states that
in both, the FLRA rejected the argunments the union w shes

us to consider. But the factual setting of those cases was not
the sane as this one and, in any event, the FLRA s opinions

do not even deal with several of the argunents contained in
the union's brief in this court. W have no doubt that these
precedents woul d have put the union in the position of waging
an uphill battle in getting the FLRA to reconsider, but "the
requirenent that a litigant present such a petition is ordinari-
Iy not excused sinmply 'because the [FLRA] was unlikely to

have granted it." " Conpare NLRB v. FLRA, 2 F.3d at 1196.

The petition for review is denied.
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