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Cyprus Eneral d Resources Corporation,
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Federal M ne Safety and Heal th Revi ew Conm ssi on
and Secretary of Labor,
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On Petitions for Review of an Order of the
Federal M ne Safety and Heal th Revi ew Conm ssi on

R Henry Mbore argued the cause for the petitioner.
Heat her A. Wman entered an appearance.

Coll een A, Ceraghty, Attorney, United States Departnent
of Labor, argued the cause for the respondents. W Chris-
tian Schumann, Counsel, United States Departnent of La-
bor, was on brief. Norman M d ei chman, General Counsel,
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M ne Safety and Heal th Revi ew Comm ssi on, and Robin A
Rosenbl uth, Attorney, United States Department of Labor
ent ered appear ances.

Before: G nsburg, Henderson and Randol ph, G rcuit
Judges.

pinion for the court filed by Crcuit Judge Henderson
Concurring opinion filed by Crcuit Judge Randol ph

Karen LeCraft Henderson, G rcuit Judge: Section
104(d) (1) of the Federal Mne Safety and Health Act of 1977
(Act) provides in part:

If, upon any inspection of a coal or other mne, an

aut hori zed representative of the Secretary [of Labor]
finds that there has been a violation of any nmandatory
health or safety standard, and if he also finds that, while
the conditions created by such violation do not cause

i mm nent danger, such violation is of such nature as
could significantly and substantially contribute to the
cause and effect of a coal or other mne safety or health
hazard, and if he finds such violation to be caused by an
unwarrant abl e failure of such operator to conply with
such mandatory health or safety standards, he shal

i ncl ude such finding in any citation given to the operator
under this chapter

30 US.C. s 814(d)(1). Designation of a violation as "signifi-
cant and substantial" under section 104(d)(1) can have signifi-
cant consequences to a mne operator. See 30 U.S.C.

s 814(d), (e).1 RAG Enerald Resources Corp. (Enerald),

11I1f the violation is found to be both "significant and substanti al
and "caused by an unwarrantable failure of [the] operator to conply
with [the] mandatory health or safety standards," section 104(d) (1)
requires a withdrawal order for a second nandatory standard
vi ol ati on caused by an "unwarrantable failure to conply” within 90
days of the first. 30 U S.C s 814(d)(1). Section 104(d)(2) requires
a second withdrawal order for "violations simlar to those that
resulted in the issuance of the [first] withdrawal order."” 1d.
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fornmerly known as Cyprus Enmeral d Resources Corp., peti-

tions for review of a Federal Mne Safety Health Revi ew

Conmmi ssi on (FMSHRC, Conmi ssion) deci sion uphol ding a

finding that Enerald' s violation of 30 CF.R s 50.11(b)
(50.11(b)) was "significant and substantial." Secretary of
Labor v. Cyprus Enmerald Resources Corp., 20 FMS. HRC

790 (1998). Enerald had challenged the finding on the

ground that the plain | anguage of section 104(d)(1) precludes
designation of the 50.11(b) violation as "significant and sub-
stantial" because 50.11(b) is not "a nandatory health or safety
standard" as section 104(d)(1) requires.2 The Conm ssion
determ ned that the statute is anmbi guous on the subject and
that the Conm ssion could therefore reasonably construe the
statutory |l anguage to permt such a finding. The Comm s-

sion was wong. Section 104(d) unanbi guously authorizes a
"significant and substantial" finding for violation only of a
mandatory health or safety standard. W therefore hold that

a "significant and substantial”™ finding is pernmissible in a
citation charging violation of a nandatory safety or health

s 814(d)(2). Section 104(e)(1) requires withdrawal for "any viola-
tion of a mandatory health or safety standard which could signifi-
cantly and substantially contribute to the cause and effect of a coa
or other mne safety or health hazard" within 90 days after the
operator has been notified of "a pattern of violations of mandatory
health or safety standards in the coal or other mne which are of
such nature as could have significantly and substantially contributed
to the cause and effect of coal or other mne health or safety
hazards."” 1d. s 814(e)(1l). Once a section 104(e)(1) w thdrawal

order issues, section 104(e)(2) requires another such order for "any
violation of a mandatory health or safety standard which could
significantly and substantially contribute to the cause and effect of a
coal or other mne health or safety hazard.” 1d. s 814(e)(2).

2 Mandatory safety and health standards are promulgated in
accord with the procedure set out in section 101 of the Act, 30
US C s 811 (titled "Mandatory safety and health standards”).

Both the Secretary and the Comm ssion have acknow edged t hat

the regul ation here, 30 CF. R s 50.11(b), was pronul gated not
under section 101 but under section 508, 30 U.S.C. s 957, the Act's
general rul emaki ng provision. See Secretary's Brief at 17 n.6; 20
FFMS HRC at 799 n.10.
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standard only3 and, accordingly, grant Enerald' s petition for
revi ew.

Eneral d operates a coal mine and processing plant in
G eene County, Pennsylvania. Refuse fromthe plant is
ordinarily used to build up a nearby inpoundment enbank-
ment pursuant to a di sposal plan approved by the M ne
Safety and Health Adnministration (FMSHA) in 1983. \Wen
road or weather conditions prevent hauling refuse to the
i mpoundnent, Enerald takes it to a "short-haul" area cl oser
to the processing plant. On April 2, 1993 FMSHA received a
conplaint that part of a short-haul refuse pile had collapsed
and slipped into a "slurry pond."4 An FNMSHA i nspector
i ssued an "i mm nent danger" w thdrawal order pursuant to
section 107(a) of the Act, 30 U.S.C. s 817(a),5 and upon a
subsequent inspection issued three citations charging "signifi-
cant and substantial” and "unwarrantabl e" violations of man-
datory safety standards (30 C F. R ss 77.215(f), 77.215(h) and
77.1608(b)) under section 104(d)(1) for inproperly construct-

3 This hol ding was foreshadowed by | anguage in Secretary of
Labor v. FMSHRC, 111 F.3d 913 (D.C. Cr. 1997). See, e.g., 111
F.3d at 917 (" Congress has plainly excluded consideration of sur-
roundi ng conditions that do not violate health and safety stan-
dards."). In that case, however, we did not address the precise
qguestion raised here. W held there that the plain | anguage of
section 104(d) (1) precludes the Commi ssion from basing a "signifi-
cant and substantial" finding on conditions that did not violate the
regul ati on under which the mne operator was cited. Because that
regul ati on was a mandatory standard, we did not consider whet her
the statute permts a "significant and substantial” finding when the
violated regulation is not a nmandatory standard.

4 According to the Commission, "slurry" is "the fine carbonaceous
di scharge froma mne washery." 20 FMS HRC at 791 n.2.

5 Section 107(a) provides that, if an inspector "finds that an
i mm nent danger exists" at a mne, he may issue a wthdrawal order
requiring the mne operator to evacuate the dangerous area until an
i nspector determ nes the danger and the condition that caused it
have ceased. 30 U S.C. s 817(a).

ing and using vehicles in the refuse pile. During his investi-
gation, the inspector |earned of a previous refuse pile collapse
on Decenber 27, 1992, for which the inspector also issued
citations alleging "significant and substantial" and "unwar-
rantabl e" violations of the sanme standards. |In addition, he

i ssued citations for violating two additional regulations that
are not mandatory standards: 30 CF.R s 50.10, for failing to
notify FMSHA of the earlier collapse, and 30 U S. C

s 50.11(b), for failing to investigate the collapse. The inspec-
tor designated the 50.11(b) violation as "significant and sub-
stantial ."

After conducting a hearing, the adm nistrative | aw judge
i ssued a deci sion dated Novenber 29, 1995 uphol di ng each of
Enerald's citations. Secretary of Labor v. Cyprus Enerald
Resources Corp., 17 FFMS. HR C 2086 (1995). In the deci-
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sion, the judge specifically concluded that violation of a
regul ati on such as 50.11(b), which is not a mandatory stan-
dard, may be designated "significant and substantial."6 Em
erald petitioned the Conmission to review the judge's deci -
si on.

In a decision dated August 24, 1998 the Conm ssion, inter
alia, upheld the Secretary's designation of the 50.11(b) viol a-
tion as "significant and substantial."” The three-conmm ssioner
maj ority concluded that section 104 was anbi guous on the
i ssue and could therefore be construed to permt "significant
and substantial" designation of such a violation.7 Enmerald
petitioned for review of the Conm ssion's deci sion.

6 The judge al so stated, however, that because the citation was
i ssued under section 104(a), and not under section 104(d), the
finding was "an allegation of gravity, not an assertion of jurisdiction
to apply the sanctions of [section] 104(d)," and declined to "reach
the i ssue whet her the sanctions of s 104(d) apply to a violation of
Part 50." 17 F.MS. HR C at 2099.

7 Unlike the adm nistrative | aw judge, see supra note 6, the
Conmmi ssion majority undertook to "address the issue squarely
rai sed by the parties and consi der whether the reference to manda-
tory health or safety standard in sections 104(d) and 104(e) pre-
cludes the Secretary fromattaching the S&S designation to a



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #98-1442 Document #474976 Filed: 11/05/1999

The outcone of this proceeding rests on the interpretation
of the single statutory sentence quoted above and repeated
here:

I f, upon any inspection of a coal or other mne, an

aut hori zed representative of the Secretary finds that

there has been a violation of any mandatory health or
safety standard, and if he also finds that, while the
conditions created by such violation do not cause inm -
nent danger, such violation is of such nature as could
significantly and substantially contribute to the cause and
effect of a coal or other mne safety or health hazard, and
if he finds such violation to be caused by an unwarrant a-
ble failure of such operator to conply with such nandat o-

ry health or safety standards, he shall include such
finding in any citation given to the operator under this
chapter.

30 U S.C s 814(d)(1) (enphasis added). If in drafting this
provision " 'Congress has directly spoken to the precise ques-
tion at issue,' " we "nust give effect to Congress's 'unanbi gu-
ously expressed intent." " Secretary of Labor v. FNMSHRC

111 F.3d 913, 917 (D.C. Cir. 1997) (quoting Chevron USA

Inc. v. Natural Resources Defense Council, Inc., 467 U.S.

837, 842 (1984)). "If '"the statute is silent or anbiguous wth
respect to the specific issue,’ we ask whether the agency's
position rests on a 'perm ssible construction of the statute.' ™
Id. (quoting Chevron, 467 U S. at 843). W conclude, as
Enmeral d has maintained fromthe start, that the highlighted
portion of the quoted sentence plainly and unequivocally
conditions a "significant and substantial" finding (as well as
an "unwarrantabl e" one) upon an initial finding "that there

has been a violation of [a] nandatory health or safety stan-
dard.” As the two dissenting Comm ssioners observed, "The

| anguage of the Act is inescapable on this point." 20
FFMSHRC at 826-27 n.1. W therefore hold that the

viol ation of another regulatory requirenent.” 20 FFMS. HRC at
801.

Page 6 of 9
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statute does not authorize the FVMSHA to designate as "sig-
ni fi cant and substantial"™ a violation of a regulation such as
50.11(b) that is not a mandatory health or safety standard.

Despite the clarity of the rel evant | anguage, the Conm s-
sion suggests a Chevron detour around the statute's plain
meaning. W find it inpassable. The Comm ssion asserts
that the quoted statutory |anguage i s sonehow rendered
anbi guous by its reference to "any citation given to the
operator under [chapter 22 of Title 30]," that is to any citation
aut hori zed by section 104(a). The Commi ssion's reasoning, as
far as we can discern it, runs thus: (1) section 104(d)(1) refers
to a citation issued under section 104(a), which is the source
of the Conm ssion's authority to issue all citations, including
t hose containing "significant and substantial" findings; (2)
section 104(a) treats all violations identically, whether of a
statutory provision, of a mandatory standard or of a regul a-
tion that is not a standard; (3) therefore, it is anbiguous
whet her the "significant and substantial™ authority in section
104(d) (1) also applies equally to all violations. The Conm s-
sion's third point sinply does not follow fromthe other two;
and, besides, it ignores the unanmbi guous | anguage that the
Congr ess used.

The Conmi ssion has al so suggested we should ignore the
statute's plain neaning because wi thout authority to nake a
"significant and substantial" finding for violation of a regul a-
tion that is not a nmandatory standard, FVMSHA will be unable
to enforce such regul ations and the Congress's intent to
pronote safety and prevent accidents will therefore be
thwarted. We find the Conmi ssion's concerns over bl own.

W believe the Act provi des adequate neans to enforce such
regul ati ons, including section 107(a) "inmm nent danger"” with-
drawal orders, section 104(a) citations and section 110(a) civil
penalties, see 30 U S.C. s 820(a). |If the Secretary of Labor
finds a particular practice or condition so dangerous as to
require the sanctions provided in section 104(d) and (e), she
may pronul gate an appropriate mandatory standard under

section 101, 30 U S.C. s 811, the violation of which may
properly be found "significant and substantial."”™ G ven these
alternative nmeasures, we do not believe this is one of the
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" ' "rare cases [in which] the literal application of a statute
wi Il produce a result denonstrably at odds with the intentions
of its drafters.” ' " Davis County Solid Waste Managenent

v. United States EPA, 101 F.3d 1395, 1405 (D.C. Cr. 1996)
(quoting United States v. Ron Pair Enters., Inc., 489 U S.

235, 242 (1989) (quoting Giffin v. Oceanic Contractors, Inc.,
458 U.S. 564, 571 (1982))).

For the preceding reasons, we grant Enmerald' s petition for
review, reverse the Comm ssion's 50.11(b) "significant and
substantial” determnation and remand for appropriate ad-
mnistrative action.

So ordered.
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Randol ph, Circuit Judge, concurring: Because "the doc-
trine of stare decisis is of fundanmental inportance to the rule
of law," Welch v. Texas Dep't of H ghways & Pub. Transp.

483 U. S. 468, 494 (1987), our disposition of this case should
have begun with a citation to F.3d and there it should have
ended.

Today's majority opinion holds that under s 104(d)(1) of
the Federal M ne Safety and Health Act of 1977, 30 U S.C
s 814(d)(1), there may be "a 'significant and substantial’
finding for violation only of a nandatory health or safety
standard."” Maj. op. at 3. Secretary of Labor v. FMSHRC
111 F.3d 913, 917 (D.C. Gr. 1997), held the sane:

As we read [s 104(d)(1)], the critical words are "such
violation is of such nature.” A "significantly and sub-
stantially" finding may be nade only after an authorized
representative has found a "violation" of mne safety and
health regulations.... By focusing the decisionmaker's
attention on "such violation" and its "nature," Congress
has plainly excluded consideration of surroundi ng condi -
tions that do not violate health and safety standards.

This was not dictum It was a necessary ground for the
decision, leading us to reject the argunment that in making an
"S & S" finding, the Secretary coul d consider violations of
somet hing other than a mandatory health or safety standard.
As such, Secretary of Labor v. FMSHRC shoul d have been
treated, by the Conmm ssion and by this court, as concl usive.
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