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man, Attorney, U S. Environnmental Protection Agency, en-
tered an appearance.

Before: Silberman, Rogers and Garland, Circuit Judges.
pinion for the Court filed by Crcuit Judge Sil bernman

Silberman, Circuit Judge: Mlycorp, Inc., petitions for
revi ew of a Techni cal Background Docunent issued by the
Envi ronnental Protection Agency under the Resource Con-
servation and Recovery Act. Because the docunent is not a
regul ation that we may review, we dismss the petition for
| ack of jurisdiction.

Mol ycorp, Inc., operates a mine in Muntain Pass, Califor-
ni a, about 50 mles southwest of Las Vegas in the high desert
of eastern San Bernardino County. The mine is the only
maj or domestic source of rare earth netals: scandium yttri-
um and the |anthanides (elenents with atom c nunbers 57
through 71, running fromlanthanumto lutetiumon the
periodic table). These elenments are used as catal ysts and
al so have applications in such fields as lighting, netallurgy,
ceram cs, magnets, and el ectronics. The mning process in-
vol ves excavation froman open pit, followed by crushing,
grinding, and flotation to concentrate bastnasite, a fluorocar-
bonate ore of rare earth netals. The concentrated ore is
roasted and then | eached with hydrochl oric acid, producing
ceriumsolids (which can be sold after thickening, filtering,
and drying) and | anthanide chlorides (which are subjected to
solvent extraction to separate individual |anthanide elenents),
as well as various waste products.

Thi s case concerns the application of the Resource Conser-
vation and Recovery Act (RCRA), 42 U.S.C. s 6901 et seq., to
Mol ycorp's operations. RCRA establishes a conprehensive
scheme for the regulation of the handling and di sposal of solid
wastes; under Subtitle C, it inposes especially stringent
restrictions on hazardous wastes. But Subtitle C does not
apply to all hazardous wastes. |In 1980, Congress adopted the
Bevi || Amendnent, which prohibited the EPA from regul at -



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #98-1400 Document #484216 Filed: 12/17/1999

ing "solid waste fromthe extraction, beneficiation, and pro-
cessing of ores and mnerals,” until it conpleted a study of
the health and environnental effects of those wastes. 42
US. C s 6921(b)(3)(A(ii). After nmuch delay--and sone liti-
gation, see generally Solite Corp. v. EPA 952 F.2d 473 (D.C
Cr. 1991)--the EPA issued a regul atory determ nati on con-
cluding that wastes uniquely associated with mneral extrac-
tion and beneficiation (but not processing) were produced in
| arge vol unes and tended to present a lower risk of human
exposure than industrial waste, so they would not be subject
to Subtitle Cregulation. 51 Fed. Reg. 24,496 (1986). The
determ nation did not identify specific waste streans that
were exenpt, nor did it discuss the difference between benefi -
ciation and processing. In 1989, the EPA addressed the
Bevill status of processing wastes and determ ned by rule
that a specific mneral processing waste would be exenpt only
if it met "high volune" and "l ow hazard" criteria. 54 Fed.
Reg. 36,592 (1989). The rule also defined "beneficiation" in
terns of a list of activities including "crushing, grinding,
washi ng, dissolution, crystallization, filtration, sorting, sizing,
drying ... and heap, dunp, vat, tank and in situ | eaching."
40 CF.R s 261.4(b)(7)(1).

This distinction between beneficiation and processing is
significant, because all beneficiation wastes are excluded from
Subtitle C regul ation, while processing wastes are excl uded
only if they nmeet the high volume and | ow hazard criteria.

To explain the definition, the EPA noted that beneficiation
tends to produce "high volune solid waste streans that are
essentially earthen in character. Despite the fact that val u-
abl e constituents have been renoved, the renmaining materi al

is often physically and chemically simlar to the material (ore
or mineral) that entered the operation.” 54 Fed. Reg. 36,619
(1989). Processing, on the other hand, generates "waste
streans that generally bear little or no resenblance to the
materials that entered the operation.... These operations

nmost often destroy the physical structure of the material
produci ng waste streans that are not earthen in character."

Id. Under the EPA's definition, beneficiation is conpleted at
a specific point intine; after that, all activities are process-
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ing. This means that a step that woul d otherw se be consid-
ered beneficiation will be considered processing if it is per-
fornmed on material that has al ready undergone processing.

In 1998, the EPA issued a Techni cal Background Docu-
ment, ldentification and Description of Mneral Processing
Sectors and Waste Streams. The 1038- page docunent ad-
dresses 49 different mneral commodities. It discusses each
commodi ty, explains the steps used in its production, and
descri bes the wastes generated by its extraction, beneficia-
tion, and processing.

At issue is the section of the Techni cal Background Docu-
ment discussing the rare earth industry. The draft version
had descri bed Ml ycorp's operations as produci ng sone
waste streans from beneficiation and others from process-
ing. Modlycorp subnmitted corments on the draft, objecting
that the EPA's characterization of sone of its operations as
processi ng was inconsistent with the beneficiation/processing
distinction set out in the 1989 rule. According to Mdlycorp
all of the operations at Muntain Pass are extraction or be-
neficiation, not processing. But the final docunment repeated
t he Agency's conclusion that for rare earths, "the beneficia-
tion/ processing |line occurs between ore preparation and acid
di gestion when the ore is vigorously attacked wi th concen-
trated acids, resulting in the physical destruction of the ore

structure,” and that "all solid wastes arising from[any] oper-

ation(s) after the initial mneral processing operation are
consi dered mineral processing wastes, rather than beneficia-
tion wastes.” It went on to identify specific waste streans
resulting fromrare earth processing operations. Modlycorp
petitioned for review, arguing that the docunent had been

i nproperly issued without notice and comment, that its con-
clusions were inconsistent with the Bevill Amendnment, and
that the 1989 rule was unlawfully vague insofar as it defined
benefi ci ati on.

W begin (and end) by considering whet her we have juris-
diction to entertain Mlycorp's chall enge, and we concl ude
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that we do not for three related but conceptually distinct
reasons.

The judicial review provision of RCRA states that "a
petition for review of action of the Admi nistrator in pronul -
gating any regul ation, or requirenent under this chapter or
denyi ng any petition for the pronul gation, amendnent or
repeal of any regulation under this chapter may be filed only
inthe United States Court of Appeals for the District of
Colunbia.” 42 U S.C. s 6976(a)(1l). As Mlycorp recognizes,
this statute is not merely a venue provision, requiring that
chal l enges to final regulations be brought before us rather
than in another court. It is also alimtation on our jurisdic-
tion: we may review only final regulations, requirenents, and
denials of petitions to pronul gate, amend or repeal a regul a-
tion. See American Portland Cement Alliance v. EPA 101
F.3d 772, 775 (D.C. Gr. 1996). Petitioner clains that the
docunent is a regulation. To determ ne whether a regul at o-
ry action constitutes pronulgation of a regulation, we |look to
three factors: (1) the Agency's own characterization of the
action; (2) whether the action was published in the Federa
Regi ster or the Code of Federal Regul ations; and (3) wheth-
er the action has binding effects on private parties or on the
agency. See Florida Power & Light Co. v. EPA, 145 F. 3d
1414, 1418 (D.C. Gir. 1998). The first two criteria serve to
illuminate the third, for the ultimate focus of the inquiry is
whet her the agency action partakes of the fundanental char-
acteristic of a regulation, i.e., that it has the force of |aw

The docunent (which was not published in the Federa
Regi ster) states that it "is intended solely to provide infornma-
tion to the public and the regul ated comunity regarding the
wastes that are potentially subject to the requirenments of this
title." This disclainmer, which appears twice in the text,
conti nues:

VWil e the gui dance contained in this docunent may

assist the industry, public and federal and state regu-
lators in applying statutory and regul atory requirenents
of RCRA, the guidance is not a substitute for those | ega

requirenents; nor is it a regulation itself. Thus, it does
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not inpose |egally-binding requirenments on any party,
i ncluding EPA, States or the regul ated conmunity.

The EPA has slightly obscured the non-binding nature of the
docunent by stating, at the tine the draft document was

i ntroduced and again before us, that it would have an "advi so-
ry" role in enforcenment proceedings. See 61 Fed. Reg. 2, 338,
2,354 (1996). We take this to nmean only, as counsel assured
us at oral argunent, that the agency is advising the public as
to its present enforcenent inclinations--not that the docu-
ment itself would be given any weight at all in enforcenent

pr oceedi ngs.

Drawi ng on our cases construing the exceptions to the
APA' s notice and comment requirenent, Ml ycorp contends
that the Technical Background Docunment neverthel ess nust
be deened a regul ati on because it has effected a change in
EPA policy. Assum ng arguendo there was such a change,
this argunent is based on a m sunderstandi ng of our cases.
We have said that an interpretative rule construing a |egisla-
tive rule cannot be nodified without the notice and conment
procedure that would be required to change the underlying
regul ati on--ot herwi se, an agency could easily evade notice
and coment requirenments by anmending a rule under the
gui se of reinterpreting it. See Paralyzed Veterans of Am v.
D.C. Arena L.P., 117 F.3d 579, 586 (D.C. Gr. 1997). But the
docunent is not an interpretative rule. As we explained in
Syncor Int'l Corp. v. Shalal a,

[I]nterpretative rules and policy statenments are quite

di fferent agency instruments. An agency policy state-
ment does not seek to inpose or elaborate or interpret a
legal norm It merely represents an agency position

with respect to howit will treat--typically enforce--the
governing legal norm By issuing a policy statenent, an
agency sinply lets the public knowits current enforce-
ment or adjudicatory approach.... The primary dis-
tinction between a substantive rule--really any rule--
and a general statenment of policy, then, turns on whether
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an agency intends to bind itself to a particular |ega
posi tion.

127 F.3d 90, 94 (D.C. Gr. 1997). The docunent does not set
out an interpretation of RCRA or of the EPA's regulations; it
does not inpose obligations on regulated interests or on the
EPA. It is as the governnment insists merely a non-binding
statenment of the EPA's view of howit plans to regard
particular activities relating to the production of ninera
comodities. Therefore it is irrelevant whether the EPA has
taken the same position in the past.1

A careful exam nation of petitioner's argunent and the
record, noreover, reveals another jurisdictional barrier. |If
Mol ycorp were correct in contending that EPA unlawfully
changed its 1989 regulation, it first did so back in 1991. The
Agency at that time wote a letter to the California Depart -
ment of Health Services saying that "the second '| eaching'
step in [ Mol ycorp's] operation appears to nore closely resem
ble acid digestion (a mneral processing operation) than it
does a conventional |eaching (beneficiation) process,” and
identifying "lead filter cake,” "iron filter cake,"” and "waste
zinc contam nated with nmercury” as mneral processing
wast es generated at Mountain Pass. Then in 1992 the EPA
expressed substantially simlar views directly to Mlycorp's
parent conpany. Under Ml ycorp's theory, those letters
woul d have been "regul ati ons" subject to judicial review Yet
the statute requires that review be sought within ninety days
of the promul gation of the regulation. See 42 U S.C
s 6976(a). Mdlycorp's petition would therefore be untinely.

If these problems were not enough, Molycorp's petition
suffers froma third jurisdictional shortcomng: the issue it
presents is not ripe. The record is less than pellucid in
identifying the specific waste streans actually produced at
Mount ai n Pass, and oral argunent reveal ed that the parties
di sagree about what wastes are produced there. That uncer-
tainty | eaves open the possibility that there ultimately will be

1 To be sure, as we noted in Syncor, see 127 F.3d at 96, if an
agency took a position in an enforcenent proceeding in district
court that was clearly inconsistent with a prior enforcenent policy
statenment we would not be surprised if a district court's reaction
was unfavor abl e.

no di sagreement over the proper regulatory classification of
Mol ycorp's wastes. Thus, there does not currently exist a
concrete controversy that is ripe for judicial review See
Chio Forestry Ass'n, Inc. v. Sierra Club, 523 U S 726, 736
(1998). Nor can it be suggested that denying review now
causes hardship to Ml ycorp, cf. Abbott Labs. v. Gardner, 387
U S. 136, 152-53 (1967), because any enforcenent proceedi ng
against it would be based not on the docunent (which has no

| egal effect) but on the underlying 1989 regul ation. Mlycorp
is no worse off than it would be had the docunment not been

i ssued at all.

* * *x %

It is difficult for us to understand why this case was
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brought before us at this time. The petition for reviewis
di sm ssed

So ordered.
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