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United States Court of Appeals
FOR THE DI STRICT OF COLUMBI A CIRCUI T
Argued Septenber 2, 1998 Deci ded Septenber 17, 1998
No. 97-7163

Adam Gstrzenski ,

Appel | ant

Col unbi a Hospital for Winen Foundation, Inc., et al.,

Appel | ees

Appeal fromthe United States District Court
for the District of Colunbia
(No. 94cv02007)

St ephen Rubin argued the cause for appellant, wth whom
Maria Ostrzenska was on the briefs.

Lee H. Sinmowitz argued the cause for appellees, with
whom Jenifer M Brown, M chael T. Warton, Mary Anne
Mason, Lynda K. Marshall, Nicholas S. MConnell, Mrk D.
Gately and John E. McCann, Jr. were on the brief.
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Bef ore: Edwards, Chief Judge, Henderson and Garl and,
Circuit Judges.

pinion for the court filed Per Curiam

Per Curiam Dr. Adam Ostrzenski appeals froma grant of
summary judgnent di smssing his conplaint against defen-
dants under s 1 of the Sherman Act, 15 U S.C. s 1. In his
conplaint, Dr. Ostrzenski alleged that defendants--seven in-
di vidual doctors and six hospitals at which they practiced--
participated in an unl awful group boycott intended to destroy
his practice. Specifically, Dr. Ostrzenski asserted that the
i ndi vi dual physician defendants perceived himas an econonic
threat to their practices and mani pul ated the peer review
processes at the defendant hospitals to deny himprivileges to
practice advanced | aparoscopy, a technique for gynecol ogi ca
surgery involving the use of a laser. The defendants noved
for sunmary judgnent, arguing that the actions taken
against Dr. Ostrzenski were the result of legitimte peer
revi ew deci si ons, based on defendants' concerns over Dr.
Gstrzenski's medi cal conpet ence.

In order to prevail on a claimunder s 1 of the Sherman
Act, a plaintiff nmust show the existence of an illegal conspira-
cy to restrain conpetition. Antitrust |aw, noreover, "limts
the range of perm ssible inferences from anbi guous evi dence
inas 1 case," and teaches that "conduct as consistent with
perm ssi ble conpetition as with illegal conspiracy does not,
standi ng al one, support an inference of antitrust conspiracy.”
Mat sushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U. S

574, 588 (1986). In the circunstances of this case, Ostrzensk
was required to "present evidence 'that tends to exclude the
possibility' that the alleged conspirators,” id., acted on the

basis of legitinmate nedical concerns, "rather than to inple-
ment" an anticonpetitive conspiracy, id. at 598. See general -
Iy Mathews v. Lancaster Gen. Hosp., 87 F.3d 624, 640-41 (3d
Cr. 1996); WIIlpman v. Heartland Hosp. East, 34 F.3d 605,
611-12 (8th Cir. 1994); Johnson v. Nyack Hosp., 964 F.2d

116, 121 (2d Cr. 1992).

The record anmply justifies the district court's determ na-

tion that Dr. Ostrzenski |acked sufficient proof for a reason-
able jury to find an antitrust conspiracy rather than a legiti-

mat e peer review process. For exanple, in one of the

incidents that led to his loss of all staff privileges at defendant

Col unbi a Hospital for Whnen, plaintiff set fire to a surgica
assistant's gown with a laser, burning a hole approximtely

one foot in dianeter. Plaintiff's counsel told the court bel ow
that "[wje don't dispute that it happened. W dispute its

rel evance, its inportance as a basis to deny Dr. Ostrzensk

| aparoscopic privileges.” This court has no difficulty in see-
ing the rel evance and inportance of that incident as a legiti-
mate, rather than anticonpetitive basis for denying plaintiff
staff privil eges.

W take as a second exanple one of the incidents that |ed
to plaintiff's loss of all staff privileges at defendant George
Washi ngton University Hospital: An anesthesiol ogi st report-
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ed seeing extensive swelling while Dr. Ostrzenski was instill-
ing a patient with carbon di oxide. According to the anesthe-
siologist's report, Dr. Ostrzenski "did not seemto be aware of
the seriousness of this situation even though the patient's life
was i n danger at one point." To the contrary, Dr. Ostrzensk
wanted to continue the procedure, and only repeated requests

by the anest hesi ol ogi st persuaded hi m ot herwi se. Al t hough
defendants pointed to the subm ssion of this report as one of
the inmportant catal ysts of action against Dr. Ostrzenski
plaintiff does not contend that the anesthesiol ogist--who is
neither a defendant nor a conpetitor of plaintiff's--had any
anticonpetitive notive to file a false report. Instead, plaintiff
charges that the signed report "nust" have been fabri cated.
Plaintiff, however, offered no evidence whatsoever to support
that charge and did not even attenpt to depose the anest hesi -

ol ogi st. Under these circunstances, plaintiff's bare allegation
does not suffice to create a genuine issue as to the authentici-
ty of the docunent.

In ight of a record replete with incidents such as those just
descri bed, we conclude that no reasonable jury could find
plaintiff was denied hospital staff privileges as the result of an
unl awful antitrust conspiracy, rather than because of concern
about his medi cal conpetence. Accordingly, sunmary judg-
ment for defendants was appropriate and we affirmthe
decision of the district court.
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