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Before: Silbernman, Henderson, and Randol ph, Crcuit
Judges.

pinion for the Court filed by Crcuit Judge Randol ph

Randol ph, Circuit Judge: Spanish-speaking prisoners in-
carcerated in the District of Colunbia's eight correctiona
institutions brought a class action claimng violations of the
First, Fifth, and Ei ghth Anmendnments to the Constitution
federal statutes (42 U S.C. s 2000bb; 42 U S.C. s 2000(d)),
and local law. They alleged that some cl ass nenbers were
deficient in the English | anguage and that the District had
failed to provide qualified interpreters to these inmates when
t hey appeared at parole and disciplinary hearings and when
t hey sought nedical care. The district court ruled in favor of
the prisoners on their Fifth and E ghth Amendnent cl ai s,
and the District brought this appeal

There are 9,000 inmates in the prisons of the District of
Col unbia. The inmates speak dozens of |anguages; nem
bers of the prison staff are fluent in a total of forty-seven
| anguages. O the 188 Spani sh-speaking prisoners within the
plaintiff class,1 150 had only a limted proficiency in English.
To neet the needs of these and other prisoners who had
di fficulty communicating or understanding English, the D s-
trict hired Laura Colon in Novenber 1991 as the "Limted
English-Proficient Program coordinator. Under her aegis,
t he Program provi ded conprehensive orientation, diagnostic,
ment al health, vocational and | anguage training for "Limted
English-Proficient” prisoners. At the tine of trial, the D s-
trict required such prisoners to attend "English as a Second
Language" cl asses and of fered twenty-seven other prograns
ei t her conducted in Spanish or specifically tailored for the
plaintiff class. The prison system also enpl oyed seventy-two
Spani sh- speaki ng enpl oyees, including two case managers,

1 The district court certified a class consisting of "all inmates of
H spanic origin who are now or who will later be incarcerated in the
D.C. Department of Corrections institutions.” Oder of Dec. 13,
1995, at 19.

two psychol ogi sts, and one psychiatrist. |[If bilingual staff or
interpreters were unavailable, District officials could use the
AT&T "Language Line," a service providing certified transla-
tors in 140 | anguages.

After a bench trial, the district court--on April 16, 1997--
di sm ssed nost of the prisoners' clainms but held that the
District was violating the Fifth and E ghth Amendnents.
Three nonths later, on July 8, 1997, the court issued a
si xt een-page i njunctive order mandati ng sweepi ng changes in
the way the District operates its prisons. The District then
filed a notion to alter or amend the judgnment and for a new
trial. The court denied the notion and this appeal followed.
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The first question concerns our appellate jurisdiction. On
April 17, 1997, one day after the district court rendered its
decision on liability, the clerk of the court entered the judg-
ment. The prisoners think this opened the thirty-day w ndow
for the District to file a notice of appeal, see Fed. R App. P
4(a)(1). The District mssed the deadline and, so the prison-
ers claim we cannot hear the appeal insofar as it attacks the
April decision finding the District in violation of the Fifth and
Ei ght h Anmendnent s.

Qur appellate jurisdiction extends to "final decisions" of
district courts. 28 U S . C s 1291. A final decision is one that
"ends the litigation on the nerits and | eaves nothing for the
court to do but execute the judgnment." Catlin v. United
States, 324 U S. 229, 233 (1945). In damage and injunction
actions, a final judgnent in a plaintiff's favor decl ares not
only liability but also the consequences of liability--what, if
anyt hi ng, the defendants nust do as a result. See Liberty
Mut. Ins. Co. v. Wetzel, 424 U S. 737, 742 (1976); see also
Glda Marx, Inc. v. WI|dwod Exercise, Inc., 85 F.3d 675, 677
(D.C. Gr. 1996).

The order entered on April 17 established the District's
liability, but it granted no relief, it inposed no obligations on
the District, it did not say, as final decisions in such cases
must, "who is entitled to what fromwhom" Horn v. Trans-

con Lines, Inc., 898 F.2d 589, 591 (7th Gr. 1990). It there-
fore was not a final judgnment subject to appeal. An order

like the one entered in April, "adjudging liability but |eaving
the quantumof relief still to be determ ned has been a classic
exanpl e of non-finality and non-appealability fromthe tinme of
Chi ef Justice Marshall to our own." Taylor v. Board of

Educ., 288 F.2d 600, 602 (2d Cr. 1961) (Friendly, J.).

The antitrust case of Brown Shoe Co. v. United States, 370
U S. 294 (1962), does not, as the prisoners suppose, alter this
analysis. The district court in Brown Shoe di sposed of the
entire conplaint, passed on every prayer for relief, ordered
full divestiture, and permanently enjoined the defendants
fromacquiring any interest in each other. See Brown Shoe
Co., 370 U S. at 308. The Suprenme Court said: "The single
provi sion of that judgment by which its finality may be
guestioned is the one requiring appellant to propose in the
i mediate future a plan for carrying into effect the court's
order of divestiture.” 1d. That |one provision did not render
the order nonfinal, the Court held, because the judgnment had
deci ded the consequences of liability--nanely, full divestiture.
See id. Here, by contrast, the April judgnment did not
address the consequences of the District's liability. In this
respect it resenbled the order in Liberty Miutual Insurance
Co., an enploynent discrimnation case in which plaintiffs
received a favorable ruling on the issue of liability, but
recei ved none of the relief expressly sought in their com
plaint. See 424 U. S. at 742. "They requested an injunction
but did not get one; they requested damages, but were not
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awar ded any; they requested attorneys' fees, but received

none." 1d. Because--as in this case--the district court had

not yet finally disposed of any of plaintiffs' prayers for relief,
the Suprenme Court held that the district court's order was

not a final decision. See id.

The general rule is that a party is entitled to a single
appeal, to be deferred until final disposition of the case. See
McLish v. Roff, 141 U S. 661, 665-66 (1891); see also Catlin,
324 U. S. at 234; Luxton v. North R ver Bridge Co., 147 U. S
337, 341 (1893); Digital Equip. Corp. v. Desktop Direct, Inc.,
511 U. S. 863, 868 (1994). To hold that defendants in injunc-
tion actions nmust inmedi ately appeal orders finding only that
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they are liable would further erode the |ong-standing policy
agai nst pieceneal litigation. The final judgnment rule is al-
ready riddled with exceptions: orders granting or denying
prelimnary injunctions may be taken up i medi ately; sone
collateral orders may be appeal ed; rulings on controlling

i ssues of law may be certified for appeal; orders adjudicating
the clainms of fewer than all the parties nmay be appeal able, if
the district court acts pursuant to Rule 54(b), Fed. R Cv. P
and Congress has given the Supreme Court rul emaki ng au-

thority to allow other interlocutory appeals, 28 U S.C

s 1292(e). There are good reasons why none of the recog-

ni zed "exceptions" fits the district court's April order. As
here, courts often resolve questions of liability first and
qguestions of relief later. To allow an initial appeal challeng-
ing the finding of liability followed by a second appeal chal -
lenging the relief would frequently transform one appellate
case into two. Delays at the trial [evel would beconme com

mon, as district courts awaited appellate decisions on liability.
For their part, the courts of appeals would often need to
master the sanme record tw ce, and render two opinions

i nstead of one. See 15A Charles Alan Wight et al., Federa
Practice and Procedure s 3907 (1992). Furthernore, if
defendants had to wait until the renedy canme down, they

m ght decide not to appeal despite the earlier decisions
holding themliable. The relief ordered may turn out to be
nom nal. The parties may settle. |In these events, and

others, forcing an appeal at the liability stage without waiting
for the consequences of liability to beconme final would lead to
unnecessary appellate litigation. For all these reasons, the
April 17 order was not an appeal able final decision of the
district court.

Still, the prisoners insist that the April order must be
consi dered final and appeal abl e because the district court
issued it separately and the clerk of the court entered it on
t he docket, as Rules 58 and 79(a) of the Federal Rules of Gvil
Procedure required. Wiile a properly entered separate judg-
ment is an indicia of finality, see D anond v. MKenzie, 770
F.2d 225, 229 n.9 (D.C. Cr. 1985), it is not conclusive. The
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district court in Liberty Mitual Insurance Co. described its
liability order as a "final judgnment," 424 U. S. at 741, yet the
Supreme Court treated it as a non-appeal able interlocutory

order. \Wien appellate jurisdiction is at stake, what matters

is the appellate court's assessnent of finality, not the district
court's or the clerk's. A non-final order cannot be appeal ed
even if the district court designates it a "final judgnent" and
the clerk of the court enters it as such on the civil docket.

For purposes of our appellate jurisdiction under 28 U. S.C.
s 1291, the final decision of the district court came down on
July 8, 1997, not April 17. Only in the July 8 order did the
district court set forth the terms of the injunction and there-
by instruct the District what steps to take. Wthin ten
busi ness days of July 8, the District noved to alter or anend
the judgnent or for a newtrial. See Fed. R Cv. P. 52(b), 59.
This had the effect of tolling the tine for filing a notice of
appeal. See Fed. R App. P. 4(a)(4); Derrington-Bey v.
District of Colunbia Dep't of Corrections, 39 F.3d 1224, 1225
(D.C. Cr. 1994); United States v. Haynes, 158 F.3d 1327,
1329-31 (D.C. Gr. 1998). On August 27, 1997, the district
court denied the notion. Because the District noted its
appeal 29 days later (on Septenber 25), within the 30 days
provided in Rule 4(a)(1), Fed. R App. P., its appeal was tinely
and we have appellate jurisdiction to review not only the
i njunction but also the judgnent finding the District liable for
violating the Constitution.2 Wen "an appeal is taken froma
truly final judgnent that ends the litigation, earlier rulings
generally can be reviewed." 15A Wight et al., supra,
s 3905. 1.

The District's July 22 notion properly sought relief from
the July 8 injunctive order. Rule 7(b)(1) requires that no-
tions state with particularity the grounds therefore and the

2 The outcome would not change if we viewed the July 8 order as
not in conpliance with the "separate docunent” requirenent of
Federal Rule of Civil Procedure 58. See Pack v. Burns Int'l|l Sec.
Serv., 130 F.3d 1071, 1072 (D.C. Cr. 1997); Haynes, 158 F.3d at
1329- 31.
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relief sought. See Fed. R Cv. P. 7(b)(1). The prisoners
argue that the District's July 22 notion for a newtrial or to
anend the judgnent "was devoted solely to attacking the

April 16 judgnent” and, for this reason, could not have tolled
the tine for noting an appeal fromthe July 8 injunction

order. There are three mi stakes enbodied in the prisoners
argunent. First, they are wong that the District's notion
attacking the court's liability decision did not attack the

i njunction. The notion necessarily had that effect. Wthout
l[iability there would be no basis for injunctive relief. Second,
the prisoners neglect to nmention that the District's notion
expressly challenged the ternms of the July 8 order. See July
22 Motion at 1, 2. The notion took issue with specific
findings contained only in the July 8 order. The District's
30- page nmenorandum filed with its notion, anmplified the
District's concerns about the nature of the injunction. The
motions in Riley v. Northwestern Bell Tel. Co., 1 F.3d 725
(8th Cir. 1993); and Martinez v. Trainor, 556 F.2d 818 (7th
Cr. 1977), which the prisoners cite, were of a different sort.
In both of those cases, appellants filed curt, one paragraph
nmotions, which clearly failed to conply with Rule 7(b)(1).
Third, even if the District's notion had attacked only the
April liability finding, its notion still would have tolled the
time for appealing fromthe final judgment--the judgnent,

that is, rendered on July 8. Under Rule 59(b) and (e), Fed.

R Gv. P., notions for newtrials and notions to alter or
anend the judgnent "shall be filed no |ater than 10 days

after entry of the judgnment." The term "judgnment" neans

an order or a decree "fromwhich an appeal lies.” Fed. R

Cv. P. 54(a); see Derrington-Bey, 39 F.3d at 1226. The
District properly filed its Rule 59 notion after the fina

j udgnment came down. And when that judgnent cane down

on July 8, the District could attack--indeed, could limt its
attack--to the earlier non-final ruling of liability on which the
injunction rested. A notion so limted, like a Rule 59 notion
directed only at the nature of the relief, tolls the time for
noti ng an appeal fromthe final judgnent. See Derrington-

Bey, 39 F.3d at 1225-26.

Page 7 of 24
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On the nerits,3 we will start with the portion of the district
court's decision adjudging the District liable for violating the
prisoners' Fifth Anmendnent due process rights. These viola-
tions are said to occur at hearings in which the District fails
to provide official interpreters to Spanish-speaki ng prisoners
who have linmted ability in English.

The Fifth Anendnent states that no "person shall ... be
deprived of life, liberty, or property, w thout due process of
law...." Wen neither life nor property is involved,
courts--speaking in a sort of shorthand--talk of the need to
find a "liberty interest” before considering what process is
due under the Fifth Amendnent (or the Fourteenth Amend-
ment). See, e.g., WIff v. MDonnell, 418 U S. 539, 556-58
(1974); see also Sandin v. Conner, 515 U. S. 472, 474 (1995).
This is another way of saying that unless an individual is
threatened with losing "liberty" within the Fifth Arend-
ment's neaning, it is of no constitutional nonment whether the
i ndividual will receive "due process of |law "

Prisoners, of course, have already lost liberty by virtue of
their confinement. For the Due Process Cl ause to govern
state action against an inmate, nore than the usual con-
straints of prison itself nmust be in the offing. The Suprene
Court put it this way: for a liberty interest to exist, the state
nmust be subjecting the prisoner to a "restraint” that "inposes

3 The District seeks a newtrial on the basis that the district court
acted unreasonably and arbitrarily in limting the District's tria
time. Trial courts possess considerable discretion in this area.

See, e.g., United States v. Tilghman, 134 F.3d 414, 416 (D.C. Cir.
1998); Duquesne Light Co. v. Westinghouse Elec. Corp., 66 F.3d

604, 609 (3d Cir. 1995). Although the court confined the District to
fifteen hours of trial time, the prisoners--who carried the burden of
proof - -1 abored under the sanme constraint. Both sides received
advance notice of the conditions and both sides received anple
opportunity to submt evidence into the record before trial. W
could order a newtrial if the District suffered a substantial injus-
tice, Fed. R Cv. P. 61, but this record will not sustain any such
claim

atypi cal and significant hardshi p* as conpared with "the
ordinary incidents of prison life." Sandin, 515 U S. at 484.
Only then may it be said that a prisoner is threatened with a
loss of "liberty" within the Constitution's neaning. Sandin

di scarded the nethod of analysis enployed in Hewitt v.

Hel ms, 459 U.S. 460 (1983), which had nmade the existence of

a prisoner's liberty interest--at |least with respect to matters
concerning the conditions of confinenment and the manage-

ment of the prison--turn on whether statutes and regul ations
concerning the state's action contained nmandatory or discre-
tionary directives. Qur opinion in Ellis v. District of Colum
bia, 84 F.3d 1413, 1417-20 (D.C. Gr. 1996), analyzed Sandin
and rel ated Suprene Court decisions, not with regard to

pri son managenent, but in the context of parole eligibility
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determ nations. Ellis held that |ocal Board of Parole regul a-
tions governing parole determ nations for District prisoners
did not create a liberty interest. See 84 F.3d at 1420. CQur
earlier decision in Price v. Barry, 53 F.3d 369 (D.C. Cir.
1995), held the sane with respect to the |ocal statute regard-
ing parole. And the Suprene Court held in Greenholtz v.
Nebraska Penal Inmates, 442 U S. 1, 9-11 (1979), that a
liberty interest in parole cannot be derived fromthe Constitu-
tion itself.

Wt hout taking account of Ellis or Price, or of Geenholtz
the district court determ ned that although plaintiffs "may
have no liberty interest in parole per se ... that is not to say
that inmates can be deprived of a fair hearing once the
District of Colunbia determnes that a hearing will be held.™
And to the district court, a "fair hearing"” neant the prisoners
must have official interpreters to help them understand the
proceedings. On this reasoning the court ordered the D s-
trict's Board of Parole to coordinate with the Departnent of
Corrections, and inplenent a procedure for providing official
interpreters at parole hearings for all Spanish-speaking pris-
oners who are deficient in English.

Al t hough the reasoning in the court's concl usions of |aw
dealt only with parole eligibility hearings, the injunction
i ssued several nonths later went considerably further. 1In a
sweepi ng decree, the court ordered the District to provide
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interpreters at "all stages of the disciplinary, classification
housi ng, adjustnent and parol e hearing process,” and to

"impl ement a procedure to ensure" translation into Spanish of
"docunments ... related to due process hearings...." So far

as we can tell, the "adjustnment" "hearing process" refers to
proceedi ngs to deci de whet her discipline shall be inposed on
an inmate. See D.C. Mun. Regs. tit. 28, s 508; Sandin, 515

U S at 475. Exactly what the court had in mnd by "classifi-
cation" hearings is less clear. In its legal analysis of the
prisoners' due process clainms, the court does not even men-
tion "classification" hearings. The court's factual findings
di scuss only a "preparole classification hearing."” The injunc-
tion's coverage of "housing" decisions--which we take to

mean judgnments by prison officials about where a prisoner

wi Il be confined--also does not seemto flow fromthe court's

| egal analysis. The court's conclusions of |aw nowhere even
mention the subject of prison housing.

As best we can determine, the court included matters other
than parole eligibility in its decree solely on the basis of its
reasoni ng- - quot ed above--that regardl ess whether a prison-
er has a liberty interest, if the District decides to have a
hearing dealing with these subjects the Due Process C ause
governs the proceedings. W wll discuss in a nonent why
this reasoning is mstaken, but first we nmust address ques-
tions of nopotness and standing.

A

Bef ore we heard argunent, a new | aw took effect, transfer-
ring to the United States Parol e Comm ssion "the jurisdiction
and authority of the Board of Parole of the District of
Col unbia to grant and deny parole, and to inpose conditions
upon an order of parole, in the case of any inprisoned felon
who is eligible for parole or reparole under the District of
Col unbi a Code." National Capital Revitalization and Self-
Gover nnment | nprovenment Act of 1997, Pub. L. No. 105-33,

s 11231(a)(1), 111 Stat. 712, 745 (effective not |ater than one
year after date of enactnment, Aug. 5, 1997) ("Revitalization
Act").

Page 10 of 24
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Wy neither of the parties, and why especially the District
of Col unbia never alerted us to this statute is beyond com
prehension. The Revitalization Act ends this case so far as
parol e hearings for felons are concerned. It was the District,
through its Board of Parole, that was allegedly depriving
i nmates of due process, and it was the District's responsibili-
ty, through the Board of Parole, to inplement the court's
directive that "interpreters and transl ated docunents are
provi ded at parole hearings.” But according to the terns of
the Revitalization Act, after August 1998 the Board of Parole
no |l onger had jurisdiction to conduct parole eligibility hear-
ings for the District's felon inmates. The United States
Par ol e Conmmi ssion, which the Revitalization Act directed to
start performng this function, was not a party to this case;
there was no evi dence about how it conducts proceedi ngs;

there was no finding that it violates due process; it is not
subject to the injunction; and for all we know, its procedura
guidelines differ fromthe Board of Parole's. In short,

s 11231(a)(1) of the National Capital Revitalization and Self-
Government | nprovenment Act renders noot plaintiffs' clains
concer ni ng parol e hearings before the | ocal Board of Parole,
at least with respect to class nmenbers inprisoned for felo-
nies. See, e.g., United States v. Minsingwear, Inc., 340 U. S
36 (1950).

However, given the breadth of the certified class--"al
i nmates of Hi spanic origin who are now or who will later be
incarcerated in the D.C. Departnent of Corrections institu-
tions," see supra note 1--it is possible that sone nenbers of
this class are or will be inprisoned for m sdenmeanors, that is,
for conmtting of fenses punishable by inprisonment for one
year or less. See United States v. Budd, 23 F.3d 442, 447
(D.C. Cr. 1994); Stephens v. United States, 271 F.2d 832, 833
n.l1 (D.C. Cir. 1959). This possibility raises two questions, one
dealing with nootness and the other w th standing.

As to mootness, s 11231(a)(3) of the Revitalization Act
directs the Superior Court of the District of Col unbia--not
the United States Parole Conm ssion--to assune the "juris-
diction and authority of the Board of Parole of the District of
Colunbia to grant, deny, and revoke parole, and to inpose
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and nodify conditions of parole, with respect to ni sdenean-
ants.” It is not, however, apparent when this transfer of
jurisdiction is to occur. The Revitalization Act directs the
Superior Court to take over on the date when the District of
Col unbi a O f ender Supervision, Defender, and Courts Ser-

vi ces Agency ("Agency") "is established under section 11233."
Revitalization Act s 11231(a)(3). Section 11233 states that
this Agency "is established within the executive branch of the
Federal Governnent" and that it "shall assume[ ] its duties
not | ess than one year or nore than three years after the
enactment of this Act" (August 5, 1997). Another provision of
the Revitalization Act abolishes the Board of Parole on the
date the Agency "is established under section 11233." Revi-
talization Act s 11231(b). Both events--transfer to the Supe-
rior Court and abolition of the Board of Parole--hold the
potential for nooting clains concerning parole hearings be-
fore the Board of Parole for nenbers of the class who are

m sdeneanants. But, it may be that neither event has yet
occurred.

The second question is, as we said, one of standing. In
Lewis v. Casey, 518 U. S. 343, 357 (1996), the Court held that
in order to establish standing, "nanmed plaintiffs"” in a class
action claimng i nadequacies in a prison system nust prove
that they have been personally injured; beyond the pleading
stage, it is not enough that sone other, unidentified nmenber
of the class suffered harmfromthe i nadequacy. As this case
now stands, it is not enough that sone unidentified class
menbers suffered or will suffer injuries stenmng fromthe
manner in which the Board of Parol e conducts parol e hear-
ings. |If the Board of Parole is still functioning, its jurisdic-
tion is restricted to parole for m sdeneanants. |n order for
plaintiffs to have constitutional standing to chall enge how
t hose hearings are conducted, there nust be proof that a
naned nmenber of the class: (1) was inprisoned for a m sde-
meanor; (2) could not speak or understand English; (3)
appeared before the Board of Parole seeking early rel ease on
parole; and (4) suffered harm because of the Board's failure
to provide an interpreter. The district court made no find-
ings with respect to whether plaintiffs had established these
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essential elements of standing.4 W have therefore revi ewed
the trial record. See Humane Society v. Babbitt, 46 F.3d 93,
96 (D.C. Gr. 1995). Five inmates gave |live testinony.
Franklin, 960 F. Supp. at 399. O these, three were serving
time for conmtting felonies (Lazo, Bonilla, Nunez); the
remai ning two (Sandoval, Mejia) offered no testinony about
parol e hearings.5 The district court also considered the
depositions of ten other inmates who were nenbers of the
class. 1d. at 399-400 n.5. O these, eight were incarcerated
for felonies (Ranps, Artol a, Benavides, G ande, Ml danado
Lugo, Suazo, Vilche); one (Gaviria) said nothing about parole;
and the remaining i nmate (Redman) reads and wites both
Engl i sh and Spani sh and serves as a librarian in the prison
law library.6 Under Lewis, then, plaintiffs have not estab-
lished actual injury. See 518 U S. at 358 (quoting Lujan v.
Def enders of Wldlife, 504 U S. 555, 561 (1992)). They failed
to prove that a nanmed nenber of the class was a nm sdenean-

ant who went before the Board of Parole and did not under-
stand the proceedi ngs because of |ack of proficiency in En-
glish.

Wth respect to parole, therefore, the court's judgnent
must be vacated, for mpotness with respect to felons seeking
parol e, and for |lack of standing with respect to nm sdenean-
ants seeking parole.

4 The district court gave only one concrete exanple of a nmenber
of the plaintiff class who was allegedly harnmed in the context of
parol e because of his inability to speak English. Franklin v.
District of Colunbia, 960 F. Supp. 394, 418-20 (D.D.C. 1997). The
i ndi vi dual --Jos Ranos--apparently had been rel eased by the tine

of the trial. 1d. at 399-400 n.5. Hi s deposition shows that he was
i mprisoned for committing a felony, not a m sdeneanor. |n any

event his evidence dealt only with a "preparol e" proceedi ng con-
ducted by prison officials at "Mdular."” Id. at 418. Modul ar was

closed in Novenber 1995, id. at 400 n.10; and the court found that
"each institution uses different procedures in determ ning who wll
receive translation services." 1|d. at 420.

51t is not clear whether these two prisoners were convicted for
f el oni es.

6 It is uncertain whether Gaviria and Redman were fel ons.

As to the remaining portion of the judgnent dealing with
due process and hearings, we do not take issue with the
proposition that when liberty interests are at stake, the Due
Process C ause gives prisoners certain procedural rights,
including the right to obtain an understandi ng of the proceed-
ings. See WIff, 418 U.S. at 570; Henry J. Friendly, Sone
Kind of Hearing, 123 U. Pa. L. Rev. 1267, 1280-83 (1975).

But are liberty interests at stake in housing determnations,
in classification hearings, and in disciplinary proceedi ngs?
The district court never directly addressed the subject. If it
had, the court would have | earned from Sandin that, at | east
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with respect to discipline, the answer depends on the nature
of the discipline to which the prisoner may be subjected, and
the sentence the prisoner is serving. See 515 U S. at 485-87.
For instance, the 30-day disciplinary segregation i nposed on
pri soner Conner, although "punitive," did not "present a
dramatic departure fromthe basic conditions” of his particu-
| ar sentence, and hence did not confer a liberty interest
entitling himto the "procedural protections set forth in WIff
[, 418 U.S. at 566]." 515 U S. at 485, 487. It follows from
Sandin that treating all disciplinary hearings alike, as the
district court did here, is inproper. To repeat, whether a
prisoner's "liberty" is threatened--that is, whether the Due
Process C ause applies--depends on the discipline invol ved
and nature of the prisoner's termof incarceration

As we have said, the district court seened to think that
al t hough the Constitution did not necessarily require the
District to hold disciplinary hearings, if the District does so,
the Due Process O ause governs the proceedings. This is the
equi val ent of saying that District rules, regulations and gui de-
lines, which contenpl ate hearings, create a due process |iber-
ty interest. Sandin firmy rejected that nethodol ogy. See
515 U. S. at 480-84; see also Ellis, 84 F.3d at 1417-18. After
Sandin, there nust be a prisoner- and discipline-specific
inquiry. Yet nowhere in the district court's |egal analysis or
inits factual findings is there any indication that the court
consi dered what sentences the plaintiffs were serving or what
di scipline they were facing. The court therefore could not

have conpared the severity of the disciplinary sanctions to
which these plaintiffs were subjected with the "ordinary

i ncidents" of any particular plaintiff's confinenment. Sandin,
515 U.S. at 484. |In fact, a reading of the district court's
liability opinion reveals not a single incident of a due process
violation, let alone "w despread"” violations warranting the
sort of "systemmide relief" the court ordered. Lews, 518

U S. at 359.7 Because the court's injunction required official
interpreters and translations to be provided to all English
deficient Spani sh-speaking prisoners at all disciplinary and
adj ust ment board hearings, it cannot stand.

Much of what we have just witten applies equally to the
ot her nonparol e hearings enconpassed within the court's
i njunction. Housing determ nations and cl assification deci-
sions8 do not give rise to liberty interests nerely because the

Page 14 of 24

7 Inits findings of fact the court discussed adjustnment board

hearings in which the inmates' attorney, who was fluent in Spanish
and English, served as an interpreter for them and a "preparole

classification hearing” in which one inmate acted as an interpreter

for another. The court seened to suggest, although it did not

outright say so, that the District violated the Due Process O ause
because soneone other than an official interpreter acted for these
Spani sh-speaki ng prisoners. This conclusion could be reached only
if aliberty interest were at stake, an unwarranted assunption for

the reasons we have given in the text. In addition, Wl ff indicates
that the practices the district court criticized are entirely consi stent
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wi th due process. The Supreme Court stated that, to conport wth
due process, the state should allow an "illiterate" prisoner faced
with a disciplinary hearing "to seek the aid of a fellow inmate" or
"to have adequate substitute aid in the formof help fromthe staff
or froma sufficiently conpetent inmate designated by the staff.”
418 U. S. at 570.

8 As discussed in the text, housing determ nations are judgnents
by prison officials about where a prisoner will be confined or
whet her to place a prisoner in protective custody or administrative
segregation. See D.C. Mun. Regs. tit. 28, ss 520, 522. dassifica-
tion decisions involve judgnents by prison officials concerning the
custodi al, program treatnent, and special needs of individual in-
mates. See District of Colunbia Departnent of Corrections Case
Managenent Manual at 11-A-3.

District has afforded i nmates sone kind of hearing. Deci-
sions about where a prisoner should be confined, at what |evel
of custody9 (maxi num close, nmedium mninmum or conmuni-

ty) he should be classified, when he should be transferred and
so forth are commonpl ace judgnents in the "day-to-day man-
agenent of prisons.” Sandin, 515 U.S. at 482. Unless the
prisoner is subjected to sonme extraordinary treatnent, such
as transfer to a nental hospital, see Vitek v. Jones, 445 U. S.
480 (1980), the effect of those judgnments on prisoners--that
is, the restriction on their liberty--is the ordinary conse-
guence of confinenent for commtting a crime. The district
court did not, and on this record, could not determ ne that
Spani sh-speaki ng prisoners are routinely subjected to greater
restraints than other prisoners as a result of housing or
classification proceedings. |Indeed, the court identified no
Spani sh-speaki ng pri soner who even arguably could claim

that he had, under the Sandin test, been deprived of his
liberty as a result of such proceedings. No |egal reasoning
backs up the district court's order that the District nust
provi de all Spani sh-speaki ng prisoners who do not under-

stand English with an official interpreter at all stages of the
housi ng and classification "process.” And so we al so nust set
aside this portion of the court's injunction

It is worth repeating that broad decrees rendered in the
nane of the Due Process C ause, decrees mandati ng what
must occur no matter what the circunstances, represent the
sort of judicial legislating we have rejected in the past. See
Ellis, 84 F.3d at 1424. |If the district court detected a due
process violation in a particular hearing or hearings, the court
shoul d have identified the proceedi ng and provided the Dis-
trict with an opportunity to rectify the deficiency. See Lew s,
518 U. S. at 356, 362-63; see also Inmates of Cccoquan v.
Barry, 844 F.2d 828, 843 (D.C. Cir. 1988). The District
al ready has a policy in place to provide interpreters at
housi ng, adjustnent and classification hearings; if it follows
the policy it is hard to see how there ever could be a due

9 See District of Colunbia Departnent of Corrections Depart-
ment Order No. 5010.7, at 3 (July 30, 1986).
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process infraction of the sort the district court identified. See
Ellis, 84 F.3d at 1424. The District also possesses ot her

means likely sufficient to prevent a denial of due process in a
particul ar hearing. Just as "jail house-lawers" can provide
constitutionally-sufficient access to the courts, see Lewis, 518
U S at 360 n.7, bilingual |awers, bilingual parole board
menbers, and bilingual housing and adjustnent board nem

bers (there was one) can translate for Spani sh-speaking pris-
oners so that they understand the proceedings. See supra

note 7. That is in fact what often happened in the District's
prisons when official interpreters were not available. At any
rate, only if prison officials had abdicated their constitutiona
responsibilities could the kind of sweeping injunctive relief
ordered by the district court be considered. See |Inmates of
Cccoquan, 844 F.2d at 842. The nonment has not arrived.

IV

The district court also ruled that the District had inflicted
cruel and unusual punishment on the plaintiff class by failing
to provide themwith interpreters when they sought nedica
care.

To establish a violation of the Ei ghth Anendnent's cruel
and unusual punishments clause, the prisoners had to prove
"deliberate indifference" on the part of the prison authorities.
See Scott v. District of Colunbia, 139 F.3d 940, 942 (D.C. Cir.
1998) (citing Helling v. MKinney, 509 U S. 25, 35 (1993)).
That is, they had to show that the officials were "know ngly
and unreasonably di sregardi ng an objectively intol erable risk
of harm' to the prisoners' health or safety. See id. at 943
(quoting Farmer v. Brennan, 511 U. S. 825, 846 (1994)). The
officials had to be "aware of facts fromwhich the inference
could be drawn that a substantial risk of serious harm exists,
and ... nust also draw the inference." See id. (quoting
Farmer, 511 U S. at 837).

In a nenorandum setting forth the procedures for obtain-
ing interpreters for Limted English-Proficient i nmates, the
District stated that it was "essential" that such i nmates
recei ve interpreter assistance during nedical consultations.

In order to provide pronpt and reasonabl e access to inter-
preters, the District designated a bilingual coordinator for
each facility, conpiled a bilingual staff roster, and required
that the roster be widely dissemnated to the prison staff.

The district court seened to think that the District's failure
to inplement fully its policy concerning interpreters anount-
ed to "deliberate indifference.” But we have said before that
"it is hard to see how inperfect enforcenment of a ... policy
can, alone, satisfy Helling's subjective element. That the
District even had such a policy mlitates against a finding of
del i berate indifference.” Scott, 139 F.3d at 944. For anot her
thing, the prisoners here never established the requisite
subj ective state of mind for deliberate indifference. There
was no proof that senior policynakers or other District
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officials intentionally deprived prisoners of access to nedica
care, see Estelle v. Ganble, 429 U S. 97, 105 (1976), or
willfully violated their duty of care, see Murphy v. United
States, 653 F.2d 637, 644 (D.C. Gr. 1981), or that any
particul ar menber of the class suffered serious harmfrom

i nadequat e nmedi cal care because of the prisoner's inability to
conmuni cate in English. At oral argunment, when asked

which District official displayed deliberate indifference to
menbers of the plaintiff class, prisoners' counsel naned

Laura Colon.10 There is no |legal basis for treating a program
coordi nator |ike Colon as the kind of senior policynaker

whose state of mind can be taken as the District's. See
Triplett v. District of Colunbia, 108 F.3d 1450, 1453 (D.C.
Cr. 1997). And the factual basis for the prisoners' accusa-
tion--that Colon refused to distribute some signs and pam
phlets witten in Spanish--borders on the frivolous. A tire-

| ess advocate on behalf of the prisoners, Colon led efforts to
expand the resources the District nmade avail abl e to Spani sh-
speaki ng i nnat es.

Nor did the evidence establish that the District had acted
wi th the "obduracy” and "wantonness" that nmark deliberate
i ndifference. See Scott, 139 F.3d at 944 (quoting Whitley v.

10 The prisoners also named a case manager but failed to provide
speci fics.
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Al bers, 475 U. S. 312, 319 (1986)). The District operated
twenty-seven different non-nedi cal prograns to assi st

Spani sh-speaking inmates. It required Limted English-
Proficient prisoners to attend "English as a Second Lan-
guage" classes six hours per day, five days per week. Wen
deficits depleted the District's budget, the District shielded
the Limted English-Proficient Programand the two bilin-

gual case managers from cutbacks. Shortly before trial, the
District compiled a list of all Hi spanic inmates, revised its
master roster of bilingual enployees, trained bilingual coordi-
nators, appointed health and nmental health service coordi na-
tors, designed and adm ni stered the |anguage assessnent

test, and col or coded nedical charts regarding Hi spanic in-

mat es' | anguage proficiency. Such efforts--stretching over

t he course of years--do not resenble cruel and unusua

puni shrent . 11

The court's finding of Ei ghth Arendnent viol ati ons--de-
spite this evidence of the District's good faith--is flawed in
still other respects. The court said the District |acked ade-
quate bilingual staff. Yet the bilingual staffing in the Dis-
trict's prisons exceeded that of conparable prisons. The
court found the District's resources for Spani sh-speaking
inmates to be "neager" and "deficient.” Yet the court itself
determ ned that "when conpared to the percentage of Hi s-
panics in the prison population, the [District] apportions a
greater pro rata percentage of its resources ... for LEP
[Limted English-Proficient] Hispanic inmates than it does

11 Contrast WIlliams v. Vincent, 508 F.2d 541 (2d Cr. 1974) (cited
in Estelle, 429 U.S. at 104 n.10), in which a doctor chose the "easier
and | ess efficacious treatnment” of throwi ng away the prisoner's ear
and stitching the stunp and which may be attributable to "deliber-

ate indifference ... rather than an exercise of professional judg-
ment." O Thomas v. Pate, 493 F.2d 151 (7th Cr. 1974), in which a
nurse injected a prisoner with penicillin knowi ng that the prisoner

was allergic and then the doctor refused to treat the prisoner's
allergic reaction. O Martinez v. Mancusi, 443 F.2d 921 (2d Gir.
1970), a case in which a prison physician refused to adm nister a
prescribed pain killer and perforned unsuccessful |eg surgery,
requiring the prisoner to stand despite a surgeon's contrary instruc-
tions.

for other inmates.” The court relied heavily on the testinony
of non-nedical staff. Yet the court essentially ignored the
District's non-nedical programs evincing a lack of indiffer-
ence.

Because the prisoners failed to establish deliberate indiffer-
ence, we reverse the district court's decision insofar as it held
that the Eighth Amendnent conpelled the District to provide
i nterpreters whenever nenbers of the plaintiff class seek
nedi cal care

V

In a fewlines of its liability opinion, the district court ruled
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that the District had violated the "prisoners' right to nedica
confidentiality.”" The court thought it "unjustified" for the
District not to enploy nedical personnel who could translate
because, without them Spanish-speaking prisoners woul d

have to disclose their nedical conditions to correctional offi-
cials or other inmates who could interpret for them To
enforce this ruling, the court ordered, in part, the District to
hire bilingual nental health care providers, to furnish bilin-
gual medi cal and dental health care providers or translations
by a bilingual nenmber of the health care staff "certified as
fluent in the Spanish | anguage,” and not to use the AT&T
Language Line absent a prisoner's knowi ng and vol untary

wai ver .

The district court presuned that prisoners possess a limt-
ed constitutional right to nedical confidentiality, a "right to
privacy" that may not be infringed without sonme "valid
penol ogi cal justification.” Exactly where in the Constitution
this right is located the court did not say.12 One place m ght
be the Fourth Anendnent. But the Suprene Court has held
that the expectation of privacy of those incarcerated is se-

12 "Courts do not"--should not--"adjudi cate generalized clains of
unconstitutionality, but rather resolve constitutional questions by
appl yi ng these settled doctrines to specific constitutional clains
asserted under specific constitutional clauses."” Association of Bi-
tum nous Contractors, Inc. v. Apfel, 156 F.3d 1246, 1253 (D.C. Gir.
1998).

verely dimnished, so much so that a "right of privacy in
traditional Fourth Amendnent terns is fundanentally incom
patible with the close and continual surveillance of inmates
and their cells required to ensure institutional security and
internal order.” Hudson v. Palner, 468 U S. 517, 527-28
(1984). Besides, we cannot understand how a prisoner's
telling another, bilingual prisoner about his synptons could
anount to an unreasonabl e search or seizure by the District.

Rat her than the Fourth Amendnent, the district court may
have had the Ei ghth Amendnent in mnd. The court cited
Anderson v. Romero, 72 F.3d 518, 523 (7th Cr. 1995), a case
in which the Seventh Circuit could not "find any appellate
hol di ng that prisoners have a constitutional right to the
confidentiality of their nedical records,” but stating in dictum
that the Ei ghth Amendrment m ght protect against a state's
di ssem nation of "humiliating but penologically irrel evant de-
tails of a prisoner's nedical history.” 1d. Anderson's dictum
has nothing to do with this case. Here we have ot her
i nmates or correctional staff hel ping Hi spanic prisoners re-
ceive nedical treatnment by translating for them That is a
far cry from"deliberate indifference" to the inmates' health
or safety, a necessary elenment of an Ei ghth Amendnent
viol ation.

VWen we | ook beyond the Fourth or Ei ghth Anendnents,
we still cannot see how a prisoner's right to nmedical confiden-
tiality can be derived fromthe Constitution. The prisoners,
in their anended conplaint, cited the Due Process O ause of
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the Fifth Anendnment as the basis for this particular claim

al t hough their brief on this subject nmentions only the Eighth
Amrendnent. See Appellees' Brief at 24. Focusing on the

Fifth Anendnment, one mght contend that a prisoner retains
"liberty" not to disclose his nedical condition to correctiona
enpl oyees. For obvious reasons, plaintiffs make no such
claim Prisoners cannot obtain treatment except by revealing
their nedical history and synptons to government enpl oy-

ees. Indeed, the injunction issued here requires the District
to hire nore nmedi cal enpl oyees versed in Spanish and En-

glish in order to facilitate the receipt of medical information
fromthese plaintiffs. And so the alleged due process "right”

Page 20 of 24
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nmust be refornulated to fit plaintiffs' conplaint, and when it
is, its lack of foundation is exposed. It is a constitutiona
viol ation, according to the plaintiffs, if a Spani sh-speaking
prisoner has to seek help froma fellow inmate to translate his
statenments into English for the prison doctor. \What plain-
tiffs actually advocate, therefore, is the creation of a constitu-
tional right for non-English speaking prisoners to disclose
their nedical condition only to certain government enpl oy-

ees. This is an odd formulation: when recognized in the past,
the constitutional right of privacy has protected against dis-
closure to the state.13 See, e.g., Walen v. Roe, 429 U S 589,
599, 602 (1977). Suppose plaintiffs prevailed, suppose nem
bers of their class had a due process right to be treated by
pri son nedical personnel who speak their native tongue. Such

a constitutional right could hardly be reserved only for

Spani sh-speaki ng prisoners. Prisoners who spoke or under-
stood only Arabic, or only Mandarin or Italian or any other of
the worl d's | anguages woul d presumably have the sane con-
stitutional right when they sought nedical treatnent. |nple-
menting such a systemwould inevitably entail considerable

di sruption and expense, and nmight well prove to be inpossible
given the difficulty the District has experienced in recruiting
medi cal staff. Wuld prison officials have to hire bilingua
doctors even if their translating skills could be used for only a
handful of prisoners? Wen the m x of |anguages anpbng the

pri soner popul ati on changed fromtinme to tinme, would the
Constitution require adjustnents in the prison's nedical staff-
ing? Wuld prison officials have to pass over nore qualified
physicians in the interest of hiring those who spoke severa

| anguages? Wyuld bilingual nedical staff have to be main-

tai ned around the clock? These and many ot her questions

13 dd though it may be, one district court summarily endorsed
the concept: "Unless the person interpreting for purposes of nedi-
cal care is bound to maintain the confidentiality of the information
bei ng exchanged, the inmate/patient's constitutional privacy right is
violated.” darkson v. Coughlin, 898 F. Supp. 1019, 1049 (S.D.N.Y.
1995). This elevates the evidentiary doctor-patient privilege and
the ethical obligations of physicians to a constitutionally-required
status. But see Whalen, 429 U S at 602.
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woul d draw the federal courts into the day-to-day manage-

ment of prisons in a way the Suprene Court and our court

have strongly set ourselves against. The District has a

strong penol ogical interest, indeed it has an obligation, to
furni sh adequate nedi cal care to those confined under its
authority. See Turner v. Safley, 482 U S. 78, 89 (1987).

H ring nore bilingual medical personnel mght, or mght not,
enhance the provision of nedical care in the District's prisons.
Li ke all governnents, the District has a |limted budget;

expendi tures for one purpose dimnish the resources avail abl e
for others. The District believes that its current conbi nation
of bilingual coordinators, nedical staff and the AT&T Lan-
guage Line satisfies its obligations to these prisoners in

bridgi ng the | anguage barrier. |In a disciplinary hearing in
which an illiterate prisoner is threatened with a loss of his
constitutional "liberty," the Suprenme Court has said that the

state fulfills its due process obligation when it allows anot her
inmate or a nenber of the prison staff to assist the prisoner
Wl ff, 418 U S. at 570. W believe the sane is true when the
assistance relates to nedical treatnent rather than proceed-
ings of a legal nature. To put the matter in Sandin's ternms,
for inmates | acking proficiency in English, having other in-
mates or correctional enployees translate for them when they
seek nmedical care is "one of the ordinary incidents of prison
life," 515 U.S. at 484; indeed, outside of prison it is doubtless
an ordinary incident of everyday life for non-English speaking
persons to receive help fromothers in order to communi cate
with their doctors.14 For these reasons, we hold that

Spani sh-speaki ng prisoners with limted proficiency in En-

glish do not have a privacy right, derived fromthe Constitu-
tion, to force the District to hire bilingual nedical personne

14 As a general matter, "disclosures of private nmedical information
to doctors, to hospital personnel, to insurance conpanies, and to
public health agencies are often an essential part of nodern nedica
practice even when the disclosure may reflect unfavorably on the
character of the patient.” \Walen, 429 U S. at 602.
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so that the prisoners may comunicate their nedical infor-
mati on only to such enpl oyees.

I nsofar as the judgnment of the district court relates to
parol e hearings, the judgnent is vacated as noot to the
extent it concerns felons and vacated for |ack of standing to
the extent it concerns m sdenmeanants. The renai ning por-
tion of the district court's order of July 8, 1997, is vacated and
the court's liability judgment is reversed.

So ordered.



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #97-7162  Document #405380 Filed: 12/29/1998  Page 24 of 24



		Superintendent of Documents
	2013-04-17T10:59:10-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




