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rati on Counsel, were on the brief. Jo Anne Robi nson, Princi-
pal Deputy, entered an appearance.

Before: Wald, Sentelle and Randol ph, G rcuit Judges.
pinion for the Court filed by Crcuit Judge Wald.

VWald, Crcuit Judge: Philip O Donnell, a career officer in
the District of Colunbia's Metropolitan Police Departnent,
has brought suit against the District of Colunbia, the Mayor,
and the Chief of Police. O Donnell clains that his transfer
fromthe job of Deputy Chief of Police for Investigative
Services to the (less desirable) job of head of the Depart-
ment's Property Division, followed by his denotion to the
rank of captain and the position of district patrol supervisor
violated his free speech and due process rights under the
Constitution. The district court dismssed all of O Donnell's
cl ains, except for one of the due process clains, as to which it
granted summary judgnent; O Donnell has appeal ed. W
affirm except as to one elenment of O Donnell's First Amend-
ment claim which we believe requires further factual devel op-
nment .

| . Background

O Donnel I's account of the events surrounding his transfer
and denotion is set out below. Many of the facts he recounts
are fiercely contested by the defendants; however, because
the plaintiff's clainms nust be taken as true on a notion to
dism ss, and the facts on the basis of which the district court
granted summary judgnent are not contested, we assune
themto be true for purposes of the appeal as well.

O Donnell began his career with the Police Departnent
al nost three decades ago, in 1969. Over the years, he rose
t hrough the ranks, until, in January 1995, he was appoi nted
D.C. Deputy Chief of Police for the Investigative Services
Bureau of the D.C. Police Departnment. This was a very
senior position; O Donnell had authority over offices special -
izing in a range of high-profile crimnal matters, including the
Hom ci de Branch (a fact whose inportance will soon becone
clear). In his new position, O Donnell reported to the then

Assi stant Chief of Police for the Patrol Services Bureau

Larry Soul sby; Soul sby, in turn, reported directly to the
Chief of Police. O Donnell avers in his conplaint that he did
an excellent job during his tenure, maki ng a nunber of

i mportant reforns in the work of the offices under his
conmand.

The first signs of trouble cane in May of 1995, when
Soul sby called O Donnell into his office to discuss a newspa-
per article that reported that the Police Departnent had
failed to resolve a total of 123 unexpl ai ned deat hs of African-
Ameri can wonen over a ten-year period. The article had
caused consi derabl e public controversy, and Soul sby was "in-
censed" because he believed that the story had been | eaked
by sources within the Police Departnent--specifically, by
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Captain WIlliamJ. Hennessy, the head of the Hom cide
Branch, who was O Donnell's inmedi ate subordi nate. O Don-
nel | denied that Hennessy was the source of the news report,
and added that the Homi cide Branch was aware of the

unsol ved homi ci des and was al ready conducting an investi ga-
tion. According to O Donnell, Soul shy "responded angrily
that the article was untrue and ordered that nothing should
be done to investigate the allegations.”™ O Donnell strongly
di sagreed, noting that a serial killer mght be involved; at
routine staff neeting later in the day, the Chief of Police,
Fred Thomas, ordered an investigation

Two nmonths |ater, Thomas retired and Soul sbhy was ap-
pointed interimchief of police. The week after his appoint-
ment, O Donnell sent hima |ong nmenorandum titled "Setting
Priorities for the Metropolitan Police Department,”™ which
ranked crine-related i ssues and proposed sol utions. Soul shy
did not respond; O Donnell clainms that this was because
Soul sby wi shed to keep things quiet pending his confirmation
as Chief of Police by the D.C. Cty Council.

Soon afterwards, Soul sby told O Donnell that Mayor Mar-
ion Barry was bl ocking O Donnell's pronotion to Assistant
Chi ef of Police (a pronotion Soul shy had prom sed to secure).
Soul sby said that the Mayor believed that O Donnell was a
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raci st; there was, O Donnell avers, no reason that anyone
shoul d believe that this was true. O Donnell then spent
several nmonths off the job because of a heart condition
VWhen he returned, in Septenber 1995, he |earned that he was
to be transferred to a | ess responsi ble position, that of
Conmmander of the Property Division. (O Donnell did, howev-
er, retain his rank as Deputy Chief of Police.) Once again,
Soul sby said that the transfer was because Barry thought

O Donnell was a racist.

Soul sby al so reassi gned Captain Hennessy to a | ess respon-
sible job, that of N ght Supervisor. According to O Donnell
Soul sby then told the nedia in an off-the-record statenent
t hat Hennessy had been transferred because he was under
i nvestigation and likely to be indicted for violating the civil
rights of a black suspect. O Donnell says that when Hennes-
sy learned of this claimhe confronted Soul shy, who admtted
he had lied. Hennessy apparently taped this conversation
and |l ater told Soul sby that he had done so. As a result, the
two allegedly entered into a pact (which O Donnell refers to
as the "Soul sby-Hennessy agreenent”) under whi ch Hennes-
sy got a better job (but not in the Hom cide Branch), in
exchange for silence, especially at Soul sby's pending confir-
mati on hearing. Soul sby was confirmed as Chief of Police in
Decenber of 1995.

In the nmeantine, according to O Donnell, he was doing an
exenpl ary job of running the Property Division. 1In his new
position, he was in charge of the Departnent's facilities for
storing property and autonobil es, and supervi sed personne
at a police drug | aboratory. O Donnell wote a nunber of
reports about problens at the Division, which Soul sby again
i gnored; O Donnell neverthel ess inplenmented a nunber of
t he suggestions that they contai ned.

On May 9, 1996, Soul shy made a speech at the District's
Bal | ou H gh School in which he clainmed that the backl og of
123 unsol ved cases involving African-Anmeri can wonen had
only been discovered after O Donnell and Hennessy had been
transferred out of their jobs. O Donnell protested to Soul shby
orally and in witing, and ultimately said that he would retire.
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Shortly thereafter, the news nedia | earned about the

Soul sby- Hennessy agreenent, and Hennessy's tape of his
conversation with Soul sby; subsequent news reports were
highly critical of the alleged agreenent, and of Soul sby's
performance as Chief of Police. For exanple, on July 14,
1996, the CBS tel evision program 60 M nutes ran a report
that said that the Police Departnent had perfornmed poorly
under Soul sby and that (in O Donnell's words) Soul sby had
"low credibility.” The report also criticized the Mayor's poor
response to the scandal surroundi ng the Soul sby-Hennessy
agreenment, and said that senior executives in the Hom cide
Branch believed that the reassignnent of Captain Hennessy
was unjustified and had danaged t he Police Departnent.

There were nmany demands for Hennessy and Soul sby to

rel ease the tape. Soul sby called on Hennessy to rel ease the
tape, and Hennessy, sonewhat inexplicably, declined to do so
until Soul sby rel eased himfromtheir agreenment. Senior

D.C. officials (including a D.C. Council nenber and the

Cor poration Counsel) eventually criticized Soul sby for enter-
ing into the clainmed agreenent wi th Hennessy, and Soul sby
publicly apol ogi zed.

On July 18, 1996, in the mdst of these events, the Wash-
i ngton Post published a letter to the editor by O Donnell
whi ch sai d:

I amwiting to confirmthe credibility of Capt. WIIliam
L. Hennessy of the Metropolitan Police Departnent. |
currently am enpl oyed by the Metropolitan Police De-
partment as a deputy chief of police assigned to the
techni cal services bureau as director of the property
di vi si on.

| was Capt. Hennessy's bureau chief during the better
part of the two years he spent as the commander of the
hom ci de branch. During this time, | observed Capt.
Hennessy to be a very loyal and extrenmely know edge-
abl e and hard-wor ki ng individual --one who clearly is
dedicated to the Metropolitan Police Departnent and the
citizens of the District of Colunbia. Capt. Hennessy is a
"cop's cop"; he is a true |eader
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| did not support Capt. Hennessy's transfer to a "non-
descriptive" assignment. It is nmy opinion that Capt.
Hennessy's transfer fromthe honi ci de branch not only
was a tragic loss to the Metropolitan Police Depart nment
but a disservice to the citizens of the District.

Capt. Hennessy is an extrenely credible person--
unli ke the chief of police.

The foll owi ng day, Soul sby and Barry denoted O Donnell to
the rank of captain, and ordered himto a conparatively | ow
position as district patrol supervisor.

O Donnell retired two weeks later, on July 31, 1996. As a
result of the fact that he was denoted before he retired, his
severance pay and paynments for unused annual | eave were
reduced by an anount that he estinmates as $11,250. O Don-
nell also says that he had intended to seek out a job as chief
of police of a large city, but that his denotion "irreparably
stigmati zed” himin "the close-knit world of chiefs of police of
large cities and nmunicipalities and elimnated himfrom any
real consideration for positions such as these."” O Donnel
ended up with a job as Chief of Police of Brunsw ck, Mary-

I and.

On Septenber 23, 1996, O Donnell brought suit against the
District of Colunbia, against Police Chief Soul sbhy and Mayor
Barry in their official capacities, and against Soul sby in his
i ndi vi dual capacity. O Donnell's conplaint clainmed that the
foregoing events (1) violated his First Amendnent rights; (2)
deprived himof a liberty interest in his good name and
prof essional reputation in violation of the due process cl ause;
and (3) deprived himof "his ability to pursue his chosen
occupational field," also in violation of the due process cl ause.
The defendants noved to dismss or in the alternative for
summary judgnment. The district court granted the notion to
dismss as to the first two counts, and the notion for sum
mary judgrment as to the third. O Donnell now appeals this
order.

The District also argued before the district court that
Soul sby was entitled to qualified i munity. The district

court did not reach this issue; the District presses it again on
thi s appeal

1. Analysis

A. The First Anendnent Claim

O Donnell clainms his transfer fromthe position of Deputy
Chief for the Investigative Services Bureau to the job at the
Property Division, and subsequent denotion to the rank of
captain and reassignnent to a job as district patrol supervi-
sor, both occurred in retaliation for exercises of his right to
free speech. He cites five events that pronpted the retalia-
tion against him (1) his neno to Soul sby ranking crinme
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issues in the District; (2) his discussions with Soul sby about
the need to investigate the deaths of the 123 wonen; (3) his
criticismof Soulsby's claimin the Ballou H gh School speech
that the unsol ved deaths were only di scovered after O Donnel
and Hennessy were transferred; (4) his nmenos on inprove-

ments in the function of the Property Division; and (5) his
letter to the Washi ngton Post.

The speech of public enpl oyees |ike O Donnell enjoys con-
siderabl e First Amendnment protection; the Suprene Court
has "unequivocally rejected" the proposition that public em
pl oyees "may constitutionally be conpelled to relinquish the
First Anendnment rights they would otherwi se enjoy as citi-
zens to comment on matters of public interest.” Pickering v.
Board of Educ., 391 U S. 563, 568 (1968). However, the reach
of this protectionis not unlimted. A public official seeking to
make out a claimof retaliation in violation of her First
Amendnent rights nmust nmeet a four-factor test. See Hall v.
Ford, 856 F.2d 255, 258 (D.C. Cir. 1988). "First, the public
enpl oyee nust have been speaking on a matter of public
concern. |If the speech is not of public concern, it is unneces-
sary to scrutinize the basis for the adverse action absent the
nost unusual circunstances.” Tao v. Freeh, 27 F.3d 635,
638-39 (D.C. Cir. 1994) (citations omtted). Second, the court
nmust consi der whet her the governnental interest in "pronot-
ing the efficiency of the public services it perfornms through
its enpl oyees” wi thout disruption, Pickering, 391 U S. at 568,
out wei ghs the enployee's interest, "as a citizen, in coment-
ing upon matters of public concern,” id., and the interest of

potential audiences in hearing what the enployee has to say,
United States v. National Treasury Enpl oyees Union, 513

U S. 454, 468 (1995). Third, the enployee nmust show that her
speech was a substantial or notivating factor in pronpting
the retaliatory or punitive act of which she conplains. See
M. Healthy Gty School Board of Education v. Doyle, 429

U S 274, 287 (1977). And finally, the enployer should have
an opportunity to show "by a preponderance of the evidence
that it woul d have reached the sane decision even in the
absence of the protected conduct.” 1d. "The first two fac-
tors under the Pickering test are questions of law for the
court to resolve, while the latter are questions of fact ordi-
narily for the jury." Tao, 27 F.3d at 639.

The District asserts that the first two elenents of this test
are not satisfied here: it clainms that O Donnell's speech was
not on an issue of public concern, and asserts that, even if it
was, the city's interest in the efficient operation of the Police
Departnment far outwei ghed O Donnell's interest in speaking
out. W address these two issues in that order

1. Public Concern

The district court concluded that O Donnell's nenos to and
di scussions with Soul sby were all on topics of public concern
but that the letter to the editor was not. W agree with the
first finding, but disagree with the second; we find that all of
t he conmuni cations at issue in this case were on topics of
public concern
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"Speech that concerns issues about which information is
needed or appropriate to enable nmenbers of society to nmake
i nfornmed deci si ons about the operation of their governnent
merits the highest degree of first anendnent protection.”
Hall v. Ford, 856 F.2d 255, 259 (D.C. CGr. 1988). Al of the
speech at issue here falls into this category. Each of O Don-
nell's nenos to Soul sby invol ved i nportant issues of Police
Departnment policy--questions of how to rank the Depart-
ment's | awenforcenent priorities, and how to reformthe
operations of the Property Division (which were, O Donnel |
clains, later shown by news reports to be in some need of
reformy. H's conversation with Soul shy about what priority



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #97-7129 Document #370180 Filed: 07/28/1998

to give an investigation of over a hundred unsol ved nurders
was al so obviously of great public concern; indeed, the con-
versation was itself pronpted by a newspaper article critica
of Police Departnent ineptitude.

The district court concluded that O Donnell's letter to the
editor was not on a subject of public concern because it
"related to | ong-standing internal disputes anong O Donnell,
Hennessy, and Soul shy, and not to matters of public concern
about the structure, managenent, or policies of the Depart-
ment," and did not contain any "information to educate or
i nformthe public about the operation of the MPD other than
to air Plaintiff's personal grievances.”" O Donnell's conversa-
tion with Soul sbhy about the Ballou H gh School speech al so
seens to have been notivated at |east in part by persona
gri evances.

In Connick v. Myers, 461 U. S. 138 (1983), the Court
consi dered the case of an enpl oyee of the New Ol eans
District Attorney's office, who, dissatisfied with her inpend-
ing transfer, circulated a questionnaire that asked a series of
general questions about levels of office norale and the confi -
dence enpl oyees had in their supervisors. The Court con-
cluded that (with one exception not relevant here) the "ques-
tions reflect[ed] one enployee's dissatisfaction with a transfer
and an attenpt to turn that displeasure into a cause cl bre"
and hence did not raise issues of public concern. 1d. at 148.

Conni ck enphasi zed, however, that "[w] hether an enpl oy-
ee's speech addresses a matter of public concern must be
determ ned by the content, form and context of a given
statenment, as revealed by the whole record.” 1d. at 147-48.
Moreover, it is clear that the presence of a personal notiva-
tion for an enployee's speech, although certainly a factor in
t he public-concern analysis, need not destroy the character of
a conmuni cation as one of public concern. See Tao, 27 F.3d
at 639 ("The notivation of the enployee is only one factor to
be considered in assessing whether a statenment is one of
public concern.”). Even a disgruntled enpl oyee can raise a
matter that is of considerable concern to the public. See, e.g.
Conni ck, 461 U.S. at 148, Tao, 27 F.3d at 640; Stroman v.
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Col l eton County School Dist., 981 F.2d 152, 157-58 (4th Cir.
1992) (finding that although a letter circulated by a teacher to
fell ow teachers was pronpted by a "personal grievance," and

the letter's substance, "in large part, seens to be limted to
this grievance,"” the letter raised questions of budget m snan-
agenent, and hence was arguably on a subject of public

concern); Zanboni v. Stamer, 847 F.2d 73, 77-78 (3d Cir.

1988) (finding that a police detective's objections to a revised
promotion schenme were on a subject of public concern, even

t hough the enpl oyee was partly notivated by a desire to

i nprove his own chances for a pronotion). Indeed, it may be

t hat those enpl oyees who are dissatisfied with their work-

pl aces are precisely those who are likeliest to notice malfea-
sance, and be willing to speak up about it.

W find that there was a substantial public concern with
the subject matter of both the letter to the editor and the
conversation about the Ballou H gh School speech, and that
the fact that O Donnell may have acted partly on the basis of
personal notivations makes no difference. O Donnell's letter
to the editor raised two broad issues. First, by saying that
Hennessy's "transfer fromthe hom cide branch not only was
atragic loss to the Metropolitan Police Departnment but a

Page 10 of 25

di sservice to the citizens of the District,"” it indicated that the

Hom ci de Branch's work had been inpaired by Hennessy's

| oss. There had al ready been some public debate about the

ef fecti veness of the Hom cide Branch (in the 60 M nutes
broadcast); O Donnell's letter contributed to this debate, and
t hus was on a subject of public concern

Second, and nore inportantly, the letter contributed to the
public's know edge of the Soul sby-Hennessy agreenent, and
thus of Soul shy's fitness for office. The pact involved an
attenpt by Soul sby to prevent information that m ght have
damaged hi s chances of confirmation fromcomng to |ight;
menbers of the public mght legitimately see this agreenent
as inproper, or worse. Although, as we discuss below, there
remai n questi ons about precisely what information the letter
contributed about the pact, it nmade at |east an evaluative
contribution. It was therefore on a subject of public concern
A comunication that provides information that m ght help
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the public to "make infornmed deci sions about the operation of
their government nerits the highest degree of first anend-

ment protection,” Hall, 856 F.2d at 259; there are few nore
fundanment al deci sions that the public can make about its
government than assessing the probity of a public official

See Foster v. Ripley, 645 F.2d 1142, 1148 (D.C. G r. 1981)
(observing that an enployee's interest in speaking out is
"entitled to nore wei ght when the enployee is ... acting as a
whi st | ebl ower exposing corruption anmong public officials");

cf. Connick, 461 U S. at 148 (noting that the plaintiff had not
clained "that the District Attorney's Ofice was not discharg-
ing its governnmental responsibilities,” or sought "to bring to
[ight actual or potential wongdoing or breach of public
trust").

Turning to O Donnell's exchange with Soul sby after the
Bal | ou H gh School speech, O Donnell says that he told
Soul sby that it was not true that the 123 unsol ved nurders
only cane to light after O Donnell and Hennessy were trans-
ferred, and renm nded himthat Soul sby hinself had opposed
an investigation. This conversation inplicated a nunber of
broader policy issues, including questions about whet her
Soul sby had been right to transfer Hennessy and O Donnel
to | ess responsi bl e positions and about what caused the
backl og and how it was detected. Thus, this conversation
too, was on a topic of public concern

2. Governnental |nterest

In the second step of the Pickering analysis, we consider
whet her the governnent's interest in "pronoting the efficien-
cy of the public services it perfornms through its enpl oyees, "
Pickering, 391 U S. at 568, outweighs the enployee's interest
i n speaking out and the public's interest in hearing what he
has to say--or, in the case of speech made in private (like
some of the speech here), the public's interest in having the
enpl oyee nake hinsel f heard wi thin his organi zation

W have already outlined the nature of the interests on the
enpl oyee's side of the equation. As to those on the govern-
ment's side, the Court explained in Rankin v. MPherson
483 U. S. 378, 388 (1987), that we nust consider "whether the

statenment inpairs discipline by superiors or harnony anong
co-workers, has a detrinental inpact on close working rel a-
tionships for which personal |oyalty and confidence are neces-
sary, or inpedes the performance of the speaker's duties or

interferes with the regul ar operation of the enterprise.” And,
just as we consider the content, manner, time and place of the
speech in deciding whether it is of public concern at all, we

take these factors into account in weighing the governnenta
interest in regulating the speech. See Connick, 461 U. S at
152-53.

Before we | aunch into the governmental -interest anal ysis,
we will dispose of two prelimnary issues. First, the District
rightly argues, and the district court correctly agreed, that
because of the special degree of trust and discipline required
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in a police force there may be a stronger governnenta

interest in regulating the speech of police officers than in
regul ati ng the speech of other governmental enployees. The
Supreme Court has found that a police departnment may
legitimately regulate its officers' personal groom ng in order
to make its officers readily recognizable and pronote "esprit
de corps,” Kelley v. Johnson, 425 U. S 238, 248 (1976), and a
nunber of courts of appeals have extended this principle to
regul ati on of speech. See, e.g., Tyler v. Gty of Muntain
Hone, 72 F.3d 568, 570 (8th Cr. 1995) (finding that a police
departnment perm ssibly denoted a sergeant for sending a
confrontational letter to another police departnment on official
letterhead without first clearing the letter with the chief of
police, as required by police departnent policy). W note,
however, that the right to regulate an officer's speech is not
absol ute, see Biggs v. Village of Dupo, 892 F.2d 1298, 1303
(7th Cr. 1990) ("[F]reedom of speech is not traded for an
officer's badge"); in particular, when a police officer speaks
out on an issue that he is uniquely qualified to address, we
must be cautious in accepting the claimthat the public

i nterest demands that he be silent. See id. (citing Pickering,
391 U.S. at 572).

The District also observes that it is especially disruptive for
t he high-level enployees of a governmental agency to express
public disagreenent with the agency's policies. This is true;
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as we said in Hall, "[h]igh-level officials nmust be permtted to
acconpl i sh their organizational objectives through key depu-
ties who are loyal, cooperative, willing to carry out their
superior's policies, and perceived by the public as sharing
their superiors' ains."” 856 F.2d at 263. An enpl oyee may
be di sm ssed who "expresses views on matters within the core
of his responsibilities that reflect[ ] a policy disagreenent
with his superiors such that they could not expect himto
carry out their policy choices vigorously.” 1d. at 265. In
Hall, for exanple, the athletic director at the University of
the District of Colunbia was dism ssed after repeatedly and
publicly disagreeing with his superiors about the proper
response to violations of university and National College
Athletic Association rules.

In order to decide whether a public enployee is within the
"narrow band" of "key deputies" who are subject to this
analysis, id. at 263, we consider whether the enployee's job
relates to policy matters, and whet her the enpl oyee has
"broad responsibilities with respect to policy formulation

i npl enentation, or enunciation.” 1d. at 264. It is quite clear
that O Donnell's initial position as head of the Investigative
Services Bureau was in this category; in that position, he was

i n charge of nunerous key operational offices of the Police
Departnment, and one of seven nmenbers of the Police Depart-
ment's Executive Committee, its principal policymaki ng body.

But when O Donnell was transferred to the Property Divi-
sion, he noved outside of the "narrow band" we discussed in
Hall. H's job seens to have had sone policy responsibilities;
he was in charge of a nunber of Police Departnment facilities,
and his conpl ai nt describes several reforns he instituted in
their operations, seemingly on his own initiative. But we
doubt that O Donnell's policy responsibilities were broad
enough, or sufficiently central to the Departnent's mandate,
to make hi mone of the "key deputies" discussed in Hall
O Donnel I*s work, although inportant, primarily involved sup-
port functions. And, as he describes his status within the
Department, his policymaking role was deci dedly marginal
Soul sby could safely di spense with answering his nenos, and
O Donnell was relegated to the audi ence at neetings of high-
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| evel Police Departnment officials. On these facts, O Donnel
cannot be | abel ed a "key deputy." 1

Wth these principles in mnd, we turn to an analysis of the
speech in this case.

a. Menoranda. O Donnell clains that after he wote
Soul sby a nmeno about crinme-fighting policy in the District,
Soul sby transferred himto the Property Division to bl ock
di scussion of crine in the District until after Soul sby was
confirmed. He also avers that Soul sby ignored his nenos
about policy changes at the Property Division in order to
di scourage him from uncovering problens at the Departnent,
and that these nenos | ater hel ped pronpt his denotion

Fromtheir descriptions in the record, O Donnell's nenos
consi sted entirely of innocuous, practical suggestions about
Pol i ce Departnent policy. |If O Donnell's nmenos played any
role in his transfer to the Property Division (and we do not
know for sure what led to that transfer), it m ght have been
in revealing policy differences between O Donnell and Soul sby
of a kind that, under Hall, could legitimtely pronpt a high-
| evel deputy's transfer out of the inner circle. The sane is
true of the menos O Donnell wote while at the Property
Division; it is hard to see how routine policy menoranda
coul d have pronpted any adverse response from Soul sby, but,
if they did, it would have been the result of disagreenents
about policy.2

1 The District notes that O Donnell remained very senior in rank
even after his transfer to the Property Division, and that he was a
| ong-serving and experienced officer whose words woul d be taken
seriously within the Departnent. It clainms that this renders hima
"key deputy" under Hall. But Hall turns on a functional analysis
of the enpl oyee's responsibilities and whet her they demand the
enpl oyee's unwavering fealty, not on an enployee's |ength of
service or nom nal rank

2 O Donnell's brief suggests that these nmenos were about issues
that did later make a big nmedia splash, like "lost evidence" and an
"unguarded property warehouse.” But his conplaint nentions

b. Conversations. O Donnell also avers that Soul shy
transferred himto the Property Division in retaliation for the
conversation in which O Donnell argued that the 123 deat hs
shoul d be investigated further, and that his denotion was
partially pronpted by the [ater conversation in which O Don-
nel |l reprimanded Soul sby for m sl eading the public about the
i nvestigation of those sane deaths.

We begin with the first of these conversations. The D s-
trict argues that, under Hall, Soul sby was entitled to transfer
O Donnell on the basis of the policy differences this (asserted)
conversation revealed. Hall gives enployers considerable
| eeway to ensure that high-level officials toe the party line,
but it does not give them unchecked power to silence them
In sone cases, the public interest in a high-level official's
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speech will outweigh any interest in that official's bureaucrat-
ic loyalty. Hall permts adverse action on the basis of speech
that inplicates "the governnent interest in acconplishing its
organi zati onal objectives through conpatible policy |evel dep-
uties," 856 F.2d at 264; but sonetines what an enpl oyee has

to say will signal not policy differences but potential serious
violations of the public trust. For instance, had the athletic
director in Hall been punished nerely for suggesting to the
university's board of directors that one of his subordinates
had coormitted a grave act of enbezzlenment, the result in that
case m ght have been different.

At first glance, O Donnell's account of his conversation with
Soul sby seens troubling. Supposedly, O Donnell was pun-
i shed for disagreeing with Soul shy's order that nothing
shoul d be done to investigate allegations that 123 nurders of
African- Areri can wonen had gone unsol ved, even though a
serial killer might be at |arge--suggesting that O Donnell was
chal l engi ng a severe breach of the public trust. A closer
exam nation, though, reveals the matter is nore conplicated.
O Donnel | gives only the vaguest account of Soul sby's reasons
for opposing an investigation. H's conplaint does not attrib-
ute any di shonorable notive to Soul sby (such as a desire to

not hi ng of the kind, and indeed suggests that O Donnell eventually
solved all of the problens he described in his nmenos.
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cover up the Departnent's errors), and on this appeal O Don-
nell cites no reason to believe that Soul sby had any such
notivation. Mreover, O Donnell says that Soul sby called the
article about the backlog "untrue"; although it is unclear
what this neans, one reading woul d be that Soul sby believed
that there was no unusual backl og because the nunber of

unsol ved murders of African-Areri can wonen was no | arger
(taki ng popul ations into account) than the backl og of unsol ved
murders generally. |[If so, the conversation turned on a

| egitimate di sagreenment about statistics, rather than on a
potential dereliction of duty.

The vagueness of O Donnell's conpl ai nt, however, renders
this reading, and any other, speculative. If it is O Donnell's
claimthat Soul shy retaliated against himfor seeking to
di ssuade Soul sbhy fromcomitting a grave breach of the
public trust (or for sone other inpermssible reason) he
shoul d make that claimnore explicitly. 1In the absence of
any such allegation, we nust assune that any adverse action
taken against himas a result of his conversation w th Soul sby
occurred because of a legitimte di sagreenent about policy,
and so was permtted by Hall. W thus affirmthe district
court's dismssal of this element of O Donnell's claim3

As to O Donnell's later conversation with Soul sby about the
Bal | ou H gh School press conference, this incident nerits
little discussion. There is little evidence of any causal |ink
between this conversation and O Donnell's |ater denotion
whi ch was tied much nore closely to O Donnell's letter to the
editor. And, although the conversation raised sonme issues
about Soul shy's veracity, it did not touch on the nore serious
i ssues surroundi ng the Soul sby-Hennessy pact. Finally,

3 W note, however, that "a dismssal under Rule 12(b)(6) gener-
ally is not final or on the nerits and the court normally will give
plaintiff |eave to file an anended conplaint.” Charles A Wight &
Arthur R Mller, 5A Federal Practice and Procedure s 1357 at
360-61 (1990). This opinion does not foreclose O Donnell from
seeking to file an amended conpl aint, especially given that neither
the district court nor the parties previously focused on the com
pl ai nt's inadequaci es.

O Donnel | 's personal notivations for this conversation were
especially strong, as he was responding to a speech in which
Soul sby had blanmed himfor the failure to detect the backl og
of unsol ved nurders.

c. The Letter to the Editor. W now turn to O Donnell's
letter to the editor. The letter appears to be in that snal
category of speech by public enployees that has a high
potential both to cause disruption and to informthe public.
Because both el ements of the governnental -interest anal ysis
are thus at their height, we nust performour analysis with
especi al caution, to avoid shortchanging the interests on
either side of the equation

We begin with the governnental interests. As the District



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #97-7129  Document #370180 Filed: 07/28/1998

points out, O Donnell's letter presented a substantial risk of
harm ng his relationship with Soul sby and injuring Police
Departnment noral e and discipline. And, although (as we

have found) O Donnell was not in Soul sby's inner circle when

he wote the letter, he was a fairly senior police official, so
that it was of sone inportance that he appear loyal to his
superiors. But the circunstances of this case al so weaken

t he governnmental interests to sone extent. Although it no
doubt woul d have been difficult for Soul sby and O Donnell to
work together after O Donnell's letter was witten, on the
record as it stands their working relationship seens to have
been very limted in any case: O Donnell occasionally wote
Soul sby nmenoranda (and recei ved no response), and the two
occasional ly saw each other at neetings, but there appears to
have been little other working relationship. See Rode v.

Del | arci prete, 845 F.2d 1195, 1202 (3d Cir. 1988) (noting that
the plaintiff and the supervisor she criticized did not work
closely together). And, as to the discipline and norale of the
Pol i ce Departnment, the frequent nmedia criticismof the De-
partment's (and Soul sby's) performance in the weeks preced-

ing ODonnell's letter had doubtless already taken its toll.

Al though this did not |eave O Donnell entirely free to kick the
Department while it was down, the fact that his criticismwas
cunul ati ve does dimnish the harmit caused. Mbreover,

O Donnell's letter followed a 60 M nutes broadcast which
according to O Donnell, "docunmented that senior detectives in

Page 17 of 25
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the Hom ci de Branch were firmy convinced that defendant

Soul sby' s reassi gnment of Capt. Hennessy was unjustified

and had damaged the MPD," and in which Hennessy ac-

know edged the exi stence of a tape of his confrontation with
Soul sby. There is no indication on the present record that
either the "senior detectives" or Hennessy were ever pun-

i shed for these statenents, which were presunably also quite
injurious to Department discipline and norale; this weakens

the District's claimthat O Donnell's letter could not safely be
[ eft unpuni shed.

To turn to the public-concern side of the equation, O Don-
nell's letter makes two principal points: it observes that
Hennessy's transfer out of the Hom cide Branch hurt the
Branch, and it endorses the credibility of Hennessy and
guestions that of Soul sby. The second conment over shadows
the first both inits potential value to the public and in its
potential disruptiveness; we will therefore focus our analysis
of that aspect of the letter

As we have said, information about the pact was clearly of
great concern to the public; concrete additional information
about the circunstances of the pact might well have overcone
any governmental interest in silencing O Donnell. But it is
uncl ear on the present record what O Donnell's letter really
contributed to the public's know edge about the Soul sby-
Hennessy pact. The value of a conmunication to the public
hi nges on the extent to which a reasonable nmenber of the
public would give it weight in deciding i ssues of public
i nportance. For instance, the public would reasonably give
little or no weight to expressions of personal animnus or
spl een, but great weight to highly probative evidence bearing
on probl ens of public inportance.

The Federal Rules of Evidence provide a useful guidepost
for assessing the probative value of O Donnell's commrents.
(W enphasi ze that we use these rules only as a framework
for our analysis; by no nmeans do we purport to inport the
rul es of evidence wholesale into the First Anendnent.)
O Donnell's letter is cast in terns of "credibility,"” but it is
uncl ear how the public would have interpreted this term (or
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i ndeed what he neant by it). |If he neant nmerely to conment
generally on the character of Hennessy and Soul sby, then the
letter is of little value to the public. As the Advisory
Committee Note to Federal Rule 404 observes, "[c]haracter
evidence is of slight probative value and may be very prejudi-
cial," as it "tends to distract the trier of fact fromthe main
guestion of what actually happened on the particul ar occa-
sion." But if the letter is read as a commentary on the
believability of recent statements by Hennessy and Soul shy,

it mght have nore significance. As Rule of Evidence 608

i ndi cates, evidence as to the credibility of a witness can at
ti mes have substantial probative val ue.

We do not know whi ch readi ng a reasonabl e nenber of the
public woul d have adopted, or to what extent the credibility of
statenment by Hennessy and Soul sbhy was inportant in the
public's mnd when O Donnell wote his letter. It is unclear
on the present record to what extent Soul sby contested
Hennessy's account of the pact. O Donnell says that Soul shy
at some point publicly apologized for entering into his pact
wi th Hennessy, but we do not know whether this apol ogy
occurred before or after O Donnell wote his letter. It may
also be that the state of the debate was such that an inforned
reader would infer fromO Donnell's letter that his coments
on Hennessy's and Soul sby's veracity were based not only on
a general know edge of their character, but also on persona
know edge of sone of the events surroundi ng the Soul sby-
Hennessy agreenent. The allegations surroundi ng the pact
are exceptionally intricate (one expects a Maltese falcon to

enter into the story at any nonent). In the eyes of an
informed reader, sone of the statenments in O Donnell's letter,
such as his discussion of Hennessy's illustrious service at the

Hom ci de Branch, m ght have taken on a significance that is
invisible to us now.

The district court dismssed O Donnell's First Amendnent
clains before any record had been devel oped, and i ndeed
before the District filed an answer. W conclude that it is
not possible to deci de what value O Donnell's letter would
have had to the public without a nore conplete record as to
the state of the public debate at the tine the letter was

Page 19 of 25
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witten. |If the public's view of the Soul sby-Hennessy pact
woul d reasonably have been influenced by evidence as to
Hennessy's (and Soul sby's) credibility, and if O Donnell's
words on that subject would have carried weight, then O Don-
nell's coments mght have nmade a sufficient contribution to
the public debate to outweigh the governnental interest in his
silence. There are also sone uncertainties in our analysis of
the nature of the governnental interest; it is unclear, for

i nstance, whether we are correct to assune that a nunber of
other Police Departnment officials had criticized Soul sby in
public with inpunity. The district court should pernmt the
parties to devel op these issues further on remand.

B. Due Process C ause

O Donnell's conplaint attenpts to plead two distinct due
process clainms. His first is based upon the stignma and | oss of
"rank, status and pay" associated with the District's reassign-
ing himto the Property Division, blamng himfor the failings
of the Department, and then denoting him H's second is
based upon the harmto O Donnell's enpl oynent opportuni -
ties associated with these acts.

These clains are not really distinct under applicable due
process law, and they are in any event too broad. A |oss of
rank, status and pay alone is not actionable under the Due
Process C ause. The Suprenme Court found in Board of
Regents v. Roth, 408 U S. 564, 573-78 (1972), that an at-will
enpl oyee has no liberty or property interest in continued
enpl oyment, and it is clear that D.C. |aw creates no such
interest. See D.C. Code s 4-104 (permtting the Mayor to
return Deputy Chiefs to the ranks of captain "when the
Mayor so determines”). Nor may O Donnell sue purely on
the basis of the stigma associated with being fired; the Court
found in Paul v. Davis, 424 U.S. 693 (1976), that stigma al one
is not actionable, wthout a showing that a "right or status
previously recogni zed by state | aw' has been "distinctly al-
tered or extinguished.” 1d. at 711

The Roth Court did cite two circunstances in which a
gover nent al enpl oynment deci si on m ght be actionable.

First, it observed that, although the plaintiff could not sue for

t he nonrenewal of his contract alone, "[t]he State . . . did not
make any charge agai nst [the enpl oyee] that might seriously
damage his standing and associations in the conmunity," and

that "[i]t did not base the nonrenewal of his contract on a
charge, for exanple, that he had been guilty of dishonesty, or
imorality.” Roth, 408 U.S. at 573. Second, the Court noted
that "there is no suggestion that the State, in declining to re-
enpl oy the respondent, inmposed on hima stigma or other
disability that foreclosed his freedomto take advant age of

ot her enpl oynent opportunities,” and that it did not, for

i nstance, "invoke any regulations to bar the respondent from

all other public enmploynment in state universities." Id.

O Donnel |l argues that his claimfits within each of these two
exceptions. 4
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1. Reputation-Plus
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The first category of claim in which the plaintiff points to

t he conjunction of official defamation and adverse enpl oy-

ment action, is usually ternmed a "reputation-plus” claim

Paul expl ai ned this passage of Roth as neani ng that defamna-
tion alone is not actionable under the due process clause, but
that defamation "in the course of the term nation of enpl oy-
ment" is. 424 U S at 710. This circuit has since said that a
denotion may al so suffice to trigger a due process claim

"For a defamation to give rise to a right to procedural due
process, it is necessary--we need not say when it is suffi-
cient--that the defamati on be acconpani ed by a di scharge

from governnent enpl oynent or at |east a denmotion in rank

and pay." Mosrie v. Barry, 718 F.2d 1151, 1161 (D.C. Cir.
1983) (enmphasis added). Although the conceptual basis for
reputation-plus clains is not fully clear, it presumably rests
on the fact that official criticismwll carry mich nore weight
if the person criticized is at the same tinme denoted or fired.
Requiring a denotion or firing to trigger a defamation claim

4 W reject the District's claimthat O Donnell's due process
clains should be denied because he did not expressly seek a nane-

clearing hearing. There is no need for a plaintiff to nmake such a
request explicitly, so long as it is reasonably clear that what the

plaintiff conplains of includes the |ack of a hearing. Doe v.

Uni t ed

States Departnment of Justice, 753 F.2d 1092, 1103 (D.C. Cir. 1985).

also helps to limt the scope of pernissible due process clains
to a small set of truly serious clains, thus limting the
constitutionalization of tort |aw

Al t hough O Donnell can point to isolated defamatory state-
ments and to a denotion, he cannot denonstrate that the two
occurred together; only defamation that is "acconpani ed by
a di scharge from governnment enpl oynent or at |east a
demotion in rank and pay" is actionable. Mbsrie, 718 F.2d at
1161 (enphasis added). First, O Donnell's transfer to the
Property Division did not involve any loss of rank. A lateral
transfer, even to a job that is regarded as a "dunping
ground, " cannot formthe basis of a reputation-plus claim
Mller, 718 F.2d at 1156, 1161-62. O Donnell also cites
Soul sby's criticismof himin the Ballou H gh School speech
but O Donnell's denotion was clearly triggered by his letter
to the editor, and had no obvious link, tenporal or logical, to
the speech. Finally, on the record as it stands, there is no
sign that the District nmade any defamatory statenents about
O Donnell at the time of his demption. See Orange v. District
of Colunbia, 59 F.3d 1267, 1274 (D.C. G r. 1995) (concl uding
that a firing without any associated public statenents is not
actionabl e).

2. Stigma or Disability
The second Roth exception turns on the conbination of an

adverse enpl oynent action and "a stigma or other disability
that foreclosed [the plaintiff's] freedomto take advantage of
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ot her enpl oynent opportunities,” Roth, 408 U S. at 573; it
differs fromthe first in that it does not depend on official
speech, but on a continuing stigma or disability arising from
official action. W applied this exception in Kartseva v.
Departnent of State, 37 F.3d 1524 (D.C. Cr. 1994). In that
case, the plaintiff was a Russian translator who had been
denied a security clearance by the State Departnent, and
therefore fired by the consulting conpany that enployed her.
We di stinguished two ways in which this denial could effect a
"stigma or other disability" within the neani ng of Roth.
First, it mght have "formally or automatically exclude[d]
Kartseva fromwork on some category of future State con-
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tracts or from other governnent enploynment opportunities.”

Id. at 1528. Second, it might, without this "binding effect,”
still have "the broad effect of largely precluding Kartseva
from pursui ng her chosen career as a Russian translator.™

Id. (enmphasis omitted). O Donnell clains that the various
measures that the District took against himeffectively pre-
cluded himfrom pursuing his profession, and so bring him
within the second prong of Kartseva.

The Constitution protects an individual's "right to follow a
chosen trade or profession” w thout governmental interfer-
ence. Kartseva, 37 F.3d at 1529 (quoting Cafeteria Wrkers
v. ME roy, 367 U S. 886, 895-96 (1961)). Covernnment action
that has the effect of "seriously affect[ing], if not de-
stroy[ing]" a plaintiff's ability to pursue his chosen profession
Kartseva, 37 F.3d at 1529 (quoting Greene v. MEl roy, 360
U S. 474, 492 (1959)), or "substantially reduc[ing] the val ue of
his human capital,"” Taylor v. Resolution Trust Corp., 56 F.3d
1497, 1506 (D.C. Cir. 1995), thus infringes a liberty interest.
There are, however, sone linmtations on this principle. As
the Court nmade clear in Siegert v. Glley, 500 U S 226 (1991),
a showi ng of reputational harm al one cannot suffice to denon-
strate that a liberty interest has been infringed. Thus, a
plaintiff who (like O Donnell) seeks to make out a cl ai m of
interference with the right to follow a chosen trade or profes-
sion that is based exclusively on reputational harm nmust show
that the harm occurred in conjunction with, or flowed from
some tangi bl e change in status. One such change in status,
of course, is an adverse enpl oynment action

O Donnell clains that after his denotion he was unable to
find enploynent in his chosen field, as a chief of police in a
major city or municipality. After his conplaint was filed, he
becanme police chief in Brunsw ck, Mryland, whose popul a-
tion is 6,000. (Because this fact did not appear in O Donnell's
conplaint, the district court could not consider it in ruling on
the District's notion to dismss; it therefore granted sum
mary judgnment as to Count 11l of O Donnell's conplaint.)

O Donnell may well have suffered sonme stigma in the job
market as a result of his denotion. W conclude, however,
that the evidence in this case falls short of that required to

make out a claimunder Roth and Kartseva. To begin with,

the stigma associated with O Donnell's denotion was |ess
severe than that attached to Kartseva's disqualification
Kartseva was disqualified, for unknown but potentially seri-
ous reasons, from an uncertain and perhaps broad range of
government enploynent; we found this to be potentially
sufficiently stigmatic to render her unenpl oyable in nuch of
her field. By contrast, the reason for O Donnell's denotion
was fairly clear, and the stigma itself |ess severe. Although it
is difficult to put a good face on the denial of a security

cl earance, it may be that sone enpl oyers would wel cone a
police official who (as they mght see it) places the public's
i nterest above bureaucratic pressures.

Furthernore, O Donnell's new job denonstrates that the
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stigma he suffered cannot have been too disabling. Al though
he has noved froma large city to a town (Washington's

popul ation is over 500,000, as against Brunsw ck's popul ation
of 6,000), he has nmoved up in the ranks; he is now chief of
police. O Donnell's overall responsibilities have certainly
dwi ndl ed (for instance, he supervises far fewer officers), and a
still greater dimnution in his enploynment opportunities

m ght well have sufficed to show that the value of his "human
capital ," Taylor, 56 F.3d at 1506, has dropped enough to
infringe his liberty interest in his chosen profession. But
O Donnel |l has presented no concrete evidence (and the cir-
cunst ances do not denonstrate) that he woul d have done
dramatically better on the job market in the absence of his
denmotion. Certainly, we cannot be sure that he could have
obt ai ned, as was his stated wish, a job as chief of police in a
"major city or municipality.” Even if the denotion did set

hi m back a step on his career path (which may or may not be
true), that would fall markedly short of showing that his
ability to pursue his chosen profession has been "seriously
affected, if not destroyed.” Kartseva, 37 F.3d at 1529 (quot-
ing Geene, 360 U.S. at 492). Sunmary judgnment as to this
claimwas therefore appropriate.

CQalified Imunity

The District argued bel ow, and argues again here, that
Soul sby, the only individual defendant (Barry was sued only
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in his official capacity), is entitled to qualified imunity. The
district court did not reach this question; we do, and we

agree with the District. An official is entitled to qualified

i Mmunity unl ess she has violated a clearly established right.

"The contours of the right nust be sufficiently clear that a
reasonabl e of fi cer would understand that what he is doing

violates that right. This is not to say that an official action is
protected by qualified imunity unless the very action in

guestion has been held unlawful ... but it is to say that in the
light of preexisting | aw the unl awful ness nmust be apparent.”
Anderson v. Creighton, 483 U S. 635, 639-40 (1987). As our

anal ysis of the status of O Donnell's letter denonstrates, it is
by no nmeans clear whether that letter is legally protected, so
that any unl awful ness in Soul sby's acts in (allegedly) securing

O Donnel |'s denotion was not "apparent." Soul sby is thus

entitled to qualified inmmunity.

I1'l. Conclusion

In summary, we affirmthe district court's dism ssal of
O Donnel l's First Amendnment clainms, except for its disnssa
of his claimbased on the letter to the editor. As to this
claim we remand to permt the district court to determ ne, on
the basis of a nore conplete record, what the significance of
O Donnell's references to the "credibility" of Hennessy and
Soul sby woul d have been to an inforned nmenber of the
public at the time O Donnell wote his letter, and in turn to
decide to what degree the letter touched on a topic of public
concern and hence wei ghed agai nst the government's interest
in ODonnell's silence. W affirmthe district court's disposi-
tion (by dismssal and summary judgnent) of O Donnell's due
process clains. Finally, we find that Soul sby is entitled to
qualified imunity in the proceedi ngs on renand.

So ordered.
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