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O | Conpany and Rocky Muntain Ol and Gas Associ ation
Wth himon the briefs were Kirby J. Iler, Charles A Breer
and Ezekiel J. WIIlians.

Before: WIlians, Sentelle and Garland, G rcuit Judges.

pinion for the court filed by Crcuit Judge Sentelle.

Sentelle, Crcuit Judge: Appellants Wom ng CQutdoor
Counci| and various other environnental groups (collectively
"WDC') appeal fromthe district court judgnment affirmng a
decision of the United States Forest Service ("Forest Ser-
vice") authorizing oil and gas |easing of land in the Shoshone
Nati onal Forest in northwestern Wom ng. WOC contends
that the Forest Service violated both (1) its own regul ations
governing the leasing of land, 36 C.F.R s 228.102(e), and (2)
the National Environmental Policy Act ("NEPA'), 42 U S.C
s 4321 et seq., by authorizing oil and gas l|easing w thout first
det erm ni ng whet her an adequate site-specific environnenta
revi ew had been perfornmed. W conclude that the Forest
Service did not violate its own regul ati ons and that WXC s
NEPA claimis premature. As a result, we dismss WXC s
NEPA cl ai mas outside our jurisdiction and affirmthe district
court's judgnent.

| . Background
A. Statutory and Regul atory Franework

In 1987, Congress enacted the Federal Onshore G| and
Gas Leasing Reform Act of 1987, Pub. L. No. 100-203,
subtitle B, 101 Stat. 1330, codified at 30 U S.C. s 226(g)-(h),
whi ch governs the issuance of oil and gas | eases for Nationa
Forest Service ("NFS') lands. The Act divides responsibility
and authority for the issuing of such | eases between the
Secretary of Interior, acting through the Bureau of Land
Managenent ("BLM'), and the Secretary of Agriculture,
acting through the Forest Service. 30 U.S. C s 226(h); 43
C.F.R s 3101.7-2(a). The first responsibility is that of the
Forest Service, and it is the exercise of that authority which
we review today. The Act provides that the Forest Service

shall regulate all surface-disturbing activities on NFS | ands.
30 US.C s 226(g). No permit to drill on NFS |ands may be
granted w thout anal ysis and approval by the Forest Service
of a plan of operations covering proposed surface-di sturbing
activities within the | ease area. 1d.

In 1990, the Forest Service pronul gated regul ations inple-
menting its responsibilities under the Act. The regul ations
set up a two-stage process for oil and gas leasing. The first
stage is the "l easing anal ysis" stage, which involves the
identification and mapping of areas that m ght be suitable for
leasing. 36 CF.R s 228.102(c). The second stage is the
"l easi ng decision for specific | ands" stage, during which the
Forest Service authorizes the BLMto offer specific lands for
leasing. 36 CF.R s 228.102(e). The regulations require
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that aut horization of |easing by the Forest Service shall be
"subject to" three separate site-specific factual findings nade
by the Forest Service "[a]t such tinme as specific lands are
bei ng considered for leasing." 1d. First, the Forest Service
must “"verify" that oil and gas |easing of the specific |ands
bei ng consi dered has been "adequately addressed in a NEPA
docunment, and is consistent with the Forest |and and re-

source managenent plan." Id. s 228.102(e)(1). |If the Forest
Service determ nes that NEPA has not been adequately

addressed or further environnmental analysis is needed, "addi-
tional environnent analysis shall be done before a | easing
decision for specific lands will be made." 1d. Second, the
Forest Service nust "ensure" that conditions of surface occu-
pancy identified in s 228.102(c)(1) are properly included as
stipulations in any resulting leases. 1d. s 228.102(e)(2). Fi-
nally, the Forest Service nust "determ ne" that "operations

and devel oprment coul d be all owed sonewhere on each pro-

posed | ease,” except where stipulations in the | eases wll

prohi bit all surface occupancy. I1d. s 228.102(e)(3).

The preanble to the regul ati ons contai ns | anguage rel evant
to determining the order in which the steps laid out in the
Forest Service regulation are to be performed. The pream
bl e states that the decision to authorize the BLMto offer
| eases is nade "at the conclusion of" the specific |ands
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decision. 55 Fed. Reg. 10,423, 10, 428-429 (Mar. 21, 1990).
The preanble further states that when specific tracts of |and
have been identified, "the Forest Service will decide whether
to authorize the BLMto offer the lease.” 1d. at 10, 429.
Finally, the preanble states that the Forest Service wll

deci de whether to authorize the BLMto offer |eases "[o0]nce a
conclusion is made with respect to each of the three required
determ nations” outlined in s 228.102(e), specifying that
"[t]he only | ease(s) that the Bureau of Land Managenent

shal | be authorized to offer are those for which the Forest
Service has [made the three required findings]." 1d. at

10, 430.

The Forest Service has interpreted the regul ati ons as being
satisfied as long as the three required findings are nade at
some time before | eases are actually issued. Thus, the Ser-

vi ce has adopted a procedure whereby the conbined "I easing

anal ysi s" and "specific |ands" decisions are made on the basis
of the environnental analysis set forth in 36 C F.R

s 228.102(c) before the specific | ease parcels are identified by
the BLM Wien deci di ng whet her certain | ands are appro-

priate for |easing, the Forest Service first undertakes a
conprehensive oil and gas |easing analysis for forest |ands.

36 CF.R s 228.102(c). It excludes from consideration |ands
that are unavail able for |easing under statute or current
regulation. 1d. s 228.102(c)(21)(iii). On the renaining |ands,
the Forest Service studies all environnental resources that

may be affected by oil and gas activities. 1d. s 228.102(c)(4).
The Forest Service and the BLM project reasonably foresee-

able oil and gas activities that may occur on forest lands. Id.
s 228.102(c)(3). The Forest Service identifies |easing alter-
natives, id. s 228.102(c)(2), and anal yzes the potential envi-
ronmental inpacts of oil and gas activities projected for each
alternative on all forest resources, id. s 228.102(c)(4). The
Forest Service then prepares maps depicting | ands closed to

oil and gas activities, |lands open to those activities, and
specific stipulations inposed for |ands open to |leasing. Id.

s 228.102(c)(1). At this point, the Forest Service, w thout
maki ng the three required findings outlined in s 228.102(e),
turns the process over to the BLM which designates | ease

Page 4 of 20
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parcel s and forwards those designations to the Forest Ser-
vice. 43 CF.R s 3101.7-1(a). Only then does the Forest
Service consider the three requirenents of s 228.102(e), since
the Forest Service interprets the "subject to" |anguage of

s 228.102(e) as nerely directing it to make the three findings
at any point before | eases are actually issued.

VWhen the BLM proposes to sell lease rights to specific
parcel s, the Forest Service conducts a "verification" proce-
dure pursuant to 36 CF. R s 228.102(e). In that procedure,
the Service determ nes whether the three finding require-
ments are net. |If the Service determ nes that the require-
ments are net with respect to a specific parcel, it consents to
the sale by the BLM |If NEPA has not been adequately
addressed or further environnmental analysis is otherw se
requi red, the Service does not consent to the | ease, but
undert akes additional environmental analysis.

Once the Forest Service gives its final consent to the BLM
to | ease a specific parcel, the BLMitself determ nes whether
any additional stipulations should be attached, and makes its
i ndependent deci sion whether to lease. 43 CF.R s 3101.7-
2(a), (b). Third parties may protest the inclusion of a parce
in the | ease sale and, if the protest is rejected, may appeal the
decision to the Interior Board of Land Appeals ("IBLA").

Id. s 3101.7-3(a). The IBLA has held that, where the BLM

is relying on the Forest Service's NEPA conpliance to dis-
charge its own NEPA responsibilities concerning the decision
to offer the | ease, the adequacy of that NEPA conpliance will
be consi dered on appeal to the IBLA. Col orado Envtl.
Coalition, 125 |IBLA 210, 220 (1993).

B. Procedural History

On April 11, 1991, the Forest Service issued a notice of
intent to prepare an environnental inpact statement ("EIS")
commenci ng the environnental review process under NEPA
to determ ne what [ands in the Shoshone National Forest
could be nmade avail able for oil and gas | easing and what
conditions could be attached to future | eases. 56 Fed. Reg.
14,682 (Apr. 11, 1991). A working group, conprised of repre-

sentatives fromindustry, environmental and other interest
groups (including WXC), other agencies, |ocal governments,

and nedia, was formed to assist in exam ning the question

On June 12, 1992, the Forest Service released a draft EIS
setting forth a nunmber of alternatives for oil and gas | easing.
In Decenber 1992, after receiving a nunber of public com

ments in opposition to | easing forest |ands, the Forest Service
issued a final EIS. |In Decenber 1995, the Shoshone Nati on-

al Forest supervisor issued a record of decision ("ROD"),
maki ng 950, 000 acres of the forest available for oil and gas
leasing. In both the EI'S and ROD, the Forest Service
expressly stated that it was not making any of the findings
required under 36 CF. R s 228.102(e), including a finding

t hat NEPA conpliance was adequate. The Forest Service

stated that these findings would be nmade at a later date



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #97-5317 Document #409734 Filed: 01/15/1999

WOC chal | enged the Forest Service's failure to include the
required findings in the EIS and ROD. WOC cont ended t hat
the Forest Service's authorization of |easing wthout making
the required findings violated both its own regulations and its
obligations under NEPA. It pursued administrative review
of the EIS and ROD, seeking a remand of the decisions and a
stay of their inplenentation pending further environnmenta
review. On Cctober 9, 1996, a Deputy Regi onal Forester
denied WOC' s adnmini strative appeal. WOC requested discre-
tionary review of the Deputy Regi onal Forest Service deci-
sion. On Novenber 22, 1996, the Forest Service inforned
WOC that it was denying that request.

On February 21, 1997, WOC and others filed suit in the
United States District Court for the District of Colunbia
agai nst the Forest Service and prospective | essees of the
di sputed | ands, challenging the procedure that the Forest
Servi ce had announced it woul d use for the allocation of oi
and gas |l eases in the Shoshone. The district court granted
summary judgnment in favor of the Forest Service and the
ot her defendants, holding that the Forest Service's interpre-
tation of its own regulations was entitled to "substanti al
def erence” and was not unreasonable. Woni ng Qutdoor
Council v. United States Forest Serv., 981 F. Supp. 17, 18
(D.D.C. 1997). The court further ruled that the Forest Ser-
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vice's EIS was sufficiently site-specific that it did not violate
NEPA requirenents. Id. at 20. WOC filed the present
appeal

In the nmeantine, the Forest Service continued with its
adm ni strative handling of the |easing question. On May 3,
1997, the Service conpleted the required NEPA verification
and val idation process under 36 CF. R s 228.102(e). Foll ow
ing this verification process, in April 1998, the BLM gave
notice that it would be offering a conpetitive oil and gas | ease
sal e, which would include three parcels in the Shoshone
Nati onal Forest. The BLM subsequently | eased one of the
three parcels after receiving conpetitive bids. A second was
| ater | eased non-conpetitively. On June 1, 1998, WOC filed
an adm nistrative protest of the BLMs offering of the three
Shoshone | eases. In its protest, WOC rai sed many of the
same issues as it has in this case, including its allegation that
the Forest Service, by authorizing the BLMto issue |eases
prior to conducting the verification process, violated NEPA
and the Forest Service's own regul ations.

I'l. Jurisdiction

At the suggestion of the court, the parties addressed the
question of our jurisdiction. Because Article Ill courts are
courts of limted jurisdiction, we nust exam ne our authority
to hear a case before we can determine the nerits. Steel Co.
v. Citizens for a Better Environnent, 118 S. C. 1003, 1012-13
(1998). At the nost elemental |evel, the constitutional m ni-
mum for the exercise of our jurisdiction is a dispute present-
ing a justiciable "case or controversy."” U S. Const. art. |11,
s 2; Alenv. Wight, 468 U S. 737, 750 (1984). The courts
have devel oped various doctrines of case-or-controversy juris-
prudence designed to "test the fitness of controversies for
judicial resolution.” Louisiana Envtl. Action Network v.
Browner, 87 F.3d 1379, 1382 (D.C. Cir. 1996). One of these
doctrines requires that litigants seeking to invoke our juris-
di ction nmust have "standing." Although the Forest Service is
willing to concede jurisdiction, the private appellees, at |east
under our prodding, raise the contention that appellants |ack
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standing to pursue their clainms. Because this is a jurisdic-
tional question, the Forest Service's concession is of no
monent, and even if no appellee objected to the |ack of
standi ng, we would be required to examine it on our own
motion. Geen v. Department of Commerce, 618 F.2d 836

839 (D.C. Cir. 1980) ("Parties may not confer jurisdiction
upon the court by consent.").

In order to establish standing under Article 111, a litigant
seeking to invoke the jurisdiction of a federal court mnust
denonstrate that (1) it has suffered an injury-in-fact (2) which
is caused by, or is fairly traceable to, the defendant's all eged
unl awf ul conduct and (3) which is Iikely to be redressed by a
favorabl e decision of the court. Lujan v. Defenders of WId-
life, 504 U S. 555, 560 (1992). Even where these constitution-
al requisites for Article Il standing are present, a party may
still lack standing under "prudential” principles. See d ad-
stone, Realtors v. Village of Bellwood, 441 U S. 91, 99-100
(1979); Valley Forge Christian College v. Anericans United
for Separation of Church and State, Inc., 454 U S. 464, 474-

75 (1982); Navegar, Inc. v. United States, 103 F.3d 994, 998
(D.C. Gr. 1997). Litigants seeking to assert the rights of
third parties, proffering grievances unrelated to the "zone of
interests" intended to be protected or regulated by a particu-
lar statutory or constitutional provision, or seeking adjudica-
tion of generalized grievances nore appropriately addressed

in the representative branches have been found to | ack stand-
ing on prudential grounds. See Valley Forge, 454 U.S. at
474-75; d adstone, 441 U.S. at 99-100; Allen, 468 U S. at
751. The constitutional and prudential standing require-

ments assure that "the | egal questions presented to the court
will be resolved, not in the rarified atnosphere of a debating
society, but in a concrete factual context conducive to a
realistic appreciation of the consequences of judicial action.”
Val | ey Forge, 454 U. S. at 472

Closely akin to the standing requirenent, and indeed not
al ways clearly separable fromit, is the ripeness doctrine. See
Loui siana Envtl. Action Network, 87 F.3d at 1384 (discussing
the overl apping relationship of the "threshold doctrines").
Under that doctrine, an Article Ill court cannot entertain the
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clains of a litigant unless they are "constitutionally and

prudentially ripe." 1d. at 1381. Article Ill does not allow a
litigant to pursue a cause of action to recover for an injury
that is not "certainly inpending.” National Treasury Em

pl oyees Union v. United States, 101 F.3d 1423, 1427 (D.C

Cr. 1996). Just as the constitutional standing requirenent

for Article Ill jurisdiction bars disputes not involving injury-
in-fact, the ripeness requirenment excludes cases not involving
present injury. As the Supreme Court stated in Whitnore v.
Arkansas, 495 U.S. 149, 158 (1990), "[a]llegations of possible
future injury do not satisfy the requirenents of Art. II1."

Li ke the standing doctrine, the ripeness requirenment dic-
tates that courts go beyond constitutional mnim and take
i nto account prudential concerns which in sone cases may
mandat e di smissal even if there is not a constitutional bar to
the exercise of our jurisdiction. 1In deciding whether an
agency's decision is ripe for review, we nmust exam ne the
"fitness of the issues for judicial decision” and the "hardship
to the parties of withholding court consideration.” Abbott
Labs. v. Gardner, 387 U.S. 136, 149 (1967). The Suprene
Court has el aborated upon these requirenments, concl udi ng
that courts must consider "(1) whether del ayed revi ew woul d
cause hardship to the plaintiffs; (2) whether judicial interven-
tion would inappropriately interfere with further adm nistra-
tive action; and (3) whether the courts would benefit from
further factual devel opnment of the issues presented.” Chio
Forestry Ass'n, Inc. v. Sierra Club, 118 S. C. 1665, 1670
(1998). The "primary focus" of the prudential aspect of the
ri peness doctrine is to balance "the petitioner's interest in
pronmpt consideration of allegedly unlawful agency action
agai nst the agency's interest in crystallizing its policy before
that policy is subjected to judicial review and the court's
interests in avoi ding unnecessary adjudication and in deciding
issues in a concrete setting." Eagle-Picher Indus. v. EPA
759 F.2d 905, 915 (D.C. Cir. 1985).

Upon appl yi ng standi ng and ri peness anal ysis, we deter-
m ne that WOC s procedural claimcrosses the jurisdictiona
threshol d, but its NEPA cl ai mdoes not.

Page 9 of 20
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A WC s NEPA Cain

NEPA requires federal agencies to prepare a detailed EI'S
for all "major Federal actions significantly affecting the quali -
ty of the human environnment." 42 U S.C. s 4332(2)(C); see
al so Fund for Aninmals v. Thomas, 127 F.3d 80, 83 (D.C. Cr.
1997). Under the statute, "[t]he EI S nmust include, anong
other things, a 'detailed statenment' describing the reasonably
foreseeabl e environnental inpact both of the proposed feder-
al action and of any feasible alternative(s) to the proposed
federal action, including nonaction." City of G apevine, Tex.
v. DOT, 17 F.3d 1502, 1503 (D.C. Gr. 1994) (quoting 42
US. C s 4332(2)(C). Under the regul ations promul gated by
the Council on Environnental Quality, federal agencies are
responsi ble for "[d]esignating the major decision points for
t he agency's principal prograns |likely to have a significant
ef fect on the human environnment and assuring that the
NEPA process corresponds with them" 40 C F. R
s 1505.1(b). An agency need not conduct a conprehensive
EISif an "environnental assessnent” reveals that the pro-
posed action would not have a significant effect on the
environnent. 40 C.F.R ss 1501.4, 1508.9. Thus, the |aw
does not require an agency to prepare an EIS until it reaches
the critical stage of a decision which will result in "irrevers-
ible and irretrievable commtnments of resources” to an action
that will affect the environment. Mbil Gl Corp. v. FTC, 562
F.2d 170, 173 (2d Cir. 1977). As the Second Circuit stated in
Mobil G| Corp., "NEPA does not intend that [an agency]
may be indefinitely delayed in undertaking its statutory
duties by controversy over an ElI'S concerning events which
may never occur." 1d. Applying these principles in the
context of |easing, we conclude that WOC has not established
the irreversible and irretrievable conm tnent of resources
necessary to establish ripeness, whether or not it has estab-
lished the elenment of injury redressable in this litigation
necessary to establish standing. However viewed, we do not
have jurisdiction

In Sierra Club v. Peterson, we held that when a federa
agency charged with adm nistering oil and gas |easing on
federal |ands has taken such action that it no | onger "retain[s]
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the authority to preclude all surface disturbing activities”
subsequent to issuing an oil and gas |ease, "an El S assessing
the full environnental consequences of |easing nmust be pre-
pared" before "commtnment to any actions that m ght affect

the quality of the human environnent."” 717 F.2d 1409, 1415
(D.C. Cr. 1983). Based on this analysis, we concluded that
"[i]f the [Forest Service] chooses not to retain authority to
preclude all surface disturbing activities," an EI'S nust be
prepared "when the | eases are issued.” 1d. at 1415; see also
Conner v. Burford, 848 F.2d 1441, 1451 (9th Cr. 1988) ("[U]n-
| ess surface-disturbing activities nmay be absol utely precluded,
t he governnment mnust conplete an EIS before it makes an
irretrievable commitnent of resources by selling non-NSO

| eases.”). Concededly, the application of these principles does
not necessarily presuppose that an obligation could not occur
at an earlier stage. However, consistent with the purpose of
NEPA as correctly described by the Second Circuit in Mobi

Ol Corp., it is not logical that the Service would be required
to delay its undertakings and conmt its resources to the
preparation of an EIS which mght ultimtely prove unneces-
sary. Thus, we hold that the point of irreversible and irre-
trievabl e commitnment of resources and the concomtant obli-
gation to fully conmply with NEPA do not mature until | eases
are issued.

In the instant case, WOC brought its NEPA action before
any | eases had actually been issued by the BLM Therefore,
WOC s NEPA chal |l enge was premature. This does not pre-
clude WOC fromobtaining judicial relief should it later
beconme appropriate. See Louisiana Envtl. Action Network,

87 F.3d at 1381. Indeed, once the | eases were issued by the
BLM WOXC was free to challenge the Forest Service's NEPA
conpliance. |In fact, WOC has rai sed the NEPA conpliance

i ssue before the IBLAin its adm nistrative protest of the
BLM s offering of three Shoshone | eases. However, that
chal | enge woul d necessarily be a challenge to the state of the
Forest Service's NEPA conpliance at the tinme of |ease

i ssuance. The record before us is therefore inconplete since
it represents the state of the Forest Service's NEPA conpli -
ance at the tinme the Forest Service rendered its "specific

Page 11 of 20
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| ands" decision. After that point, the Forest Service was

free to undertake additional efforts to conply with its NEPA
obligations, including efforts to make its EIS sufficiently site-
specific. Until the point of irreversible and irretrievable
conm tnent of resources had been reached--i.e., the |eases

had actual |y been issued--any challenge to the Forest Ser-

vi ce's NEPA conpliance by WOC or anyone el se renai ned

premat ure.

In addition to the constitutional restraints of the standing
and ripeness doctrines, prudential considerations also support
our conclusion that WOC's NEPA claimis premature. "Pru-
dence ... restrains courts fromhastily intervening into mat-
ters that may best be reviewed at another time or another
setting, especially when the uncertain nature of an issue
m ght affect a court's "ability to decide intelligently.
siana Envtl. Action Network, 87 F.3d at 1382 (internal cita-
tions omtted) (quoting American Trucking Ass'ns, Inc. v.
ICC, 747 F.2d 787, 790 (D.C. Cr. 1984)). As the Suprene

Loui -

Court has noted, premature review " 'denies the agency an
opportunity to correct its own mstakes and to apply its
expertise." " OChio Forestry, 118 S. . at 1671 (quoting

Federal Trade Conmin v. Standard G| Co., 449 U S. 232, 242
(1980)). The ripeness requirenent is designed

to prevent the courts, through avoi dance of premature

adj udi cation, fromentangling thenselves in abstract dis-
agreenments over administrative policies, and also to pro-
tect the agencies fromjudicial interference until an ad-
m nistrative decision has been formalized and its effects
felt in a concrete way by the chall enging parties.

Abbott Labs., 387 U S. at 148-49; see also National Treasury
Enpl oyees Union, 101 F. 3d at 1431 ("Prudentially, the ripe-

ness doctrine exists to prevent the courts fromwasting our
resources by prematurely entangling ourselves in abstract

di sagreenments...."); New York State Opthal nal ogi cal Soc'y

v. Bowen, 854 F.2d 1379, 1386 (D.C. Cir. 1988) ("A controver-

sy is ripe if further adm nistrative process will not aid in the
devel opnent of facts needed by the court to decide the

question it is asked to consider.").
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Revi ew of WOC s NEPA cl ai m based on the record as it
exi sted at the "specific |ands" stage would not only violate the

constitutional limtations on this Court's jurisdiction under
Article I'll, but also would affect this Court's "ability to
decide intelligently" whether the Forest Service net its
NEPA obligations. WX s NEPA claimis not "fit[ ] ... for

judicial decision" as contenplated in Abbott Laboratories.
387 U S. at 149. As the Suprene Court noted in Chio
Forestry, a claimis not ripe where the "possibility that
further consideration will actually occur before [inpl ementa-

tion] is not theoretical, but real.” 118 S. . at 1671. The
Forest Service was free to engage in further efforts to fulfill
its NEPA obligations before the | eases were issued. |ndeed,

the verification process established by the Forest Service
specifically contenplated further action on this front. There-
fore, it is clear that WOC s NEPA conpliance cl ai mcoul d not
possibly be in a "concrete and final form" Eagl e-Picher, 759
F.2d at 915, until the | ease issuance stage, at which tinme it
becane ripe for review

Mor eover, under the second prong of the Abbott Laborat o-
ries test, wthholding consideration of the NEPA claimat this
stage in the proceedings will not result in any "hardship" to
the parties. See 387 U S. at 149. There is no "hardship"
here since WOC may pursue its NEPA cl ai m based on the
Forest Service's conpliance as of the date of |ease issuance,
and, indeed, it appears that it has done so before the |IBLA
As a result, we nust dismss WOC' s NEPA claimfor |ack of
jurisdiction.

B. WOC' s Procedural Caim

In contrast, we conclude that we may exercise jurisdiction
over WOC s procedural claimalleging that the Forest Service
violated its own regulations. W first conclude that WOC has
standing to bring its procedural claim See Lujan, 504 U.S.
at 561; Aninmal Legal Defense Fund, Inc. v. @ickman, 154
F.3d 426, 431-32 (D.C. Cir. 1998) (in banc); Florida Audubon
Soc'y v. Bentsen, 94 F.3d 658, 664-65 (D.C. Cir. 1996). Wiile
it is true for the reasons set forth above that there is no
certainty that drilling will commence on the disputed | ands,
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t he procedural barrier which WX all eges to have been

breached no | onger stands in the way. The land of concern is

i n genui ne danger, though potentially shielded by the NEPA
consi derati ons which we have already held are not before us.
VWhere the agency acting in obedience to its congressiona
mandat e has erected that procedural barrier, and where the

| easi ng process has reached the stage evidenced in this case,
we hold that the inpending threat of injury is sufficiently rea
to constitute injury-in-fact and afford constitutional standing
to adjudicate the clained procedural irregularity. Cf. Wit-
nmore, 495 U. S. at 158.

As the Suprenme Court has stated, " 'procedural rights' are
special." Lujan, 504 U S. at 572 n.7. That is, "[t]he person
who has been accorded a procedural right to protect his
concrete interests can assert that right wthout neeting al
the normal standards for redressability and i nmediacy.” 1d.
Thi s does not nean--nor could it--that the plaintiff asserting
the breach of a procedural right is not required to establish
the constitutional mnima of injury-in-fact, causation, and
redressability. It only nmeans that the necessary showing to
support those minima is reduced. That is, in cases involving
al | eged procedural errors, "the plaintiff nmust show that the
government act performed without the procedure in question
will cause a distinct risk to a particularized interest of the
plaintiff.” Florida Audubon, 94 F.3d at 664. This WOC has
shown.

Therefore, we conclude that WOC s procedural claimis
ripe. Unlike its NEPA claim WOC s procedural claimhas
beconme "concrete and final," Eagle-Picher, 759 F.2d at 915,
since there no longer exists the possibility that further agency
action will alter the claimin any fashion. While the Forest
Service may undertake further efforts to conply with NEPA
it has conpletely and finally inplenmented its procedures
under 36 C.F.R s 228.102(e). As the Suprenme Court noted
in Onio Forestry, "a person with standing who is injured by a
failure to conmply with [some procedural requirenent] may
conplain of that failure at the tinme the failure takes place, for
the claimcan never get riper." 118 S. C. at 1672; see also
Action for Children's Television v. FCC, 59 F.3d 1249, 1258
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(D.C. Cr. 1995) (concluding that First Amendment chall enge
was ripe where there was "little or nothing nore that the
agency could do in a particular adjudication that would |ikely
informthe court's decision on the question whether the
enforcenent schenme is currently being, or is capable of being,
adm ni stered in accordance with the first anendnment”). In
this case, WOC s claimthat the Forest Service procedures
violate its own regul ations "can never get riper." The Forest
Service has inplenented the procedures that WOC asserts

are inconsistent with 36 CF.R s 228.102(e). Therefore, no
further actions will be taken by the Forest Service that may
be relevant to WOC s claimthat the Forest Service violated
its own regulations. As a result, WOC s procedural claim
under 36 C.F.R s 228.102(e) is ripe for review, and we may
proceed to the nerits.

I1l. The Merits of the Procedural C aim

The heart of WOC s procedural claimis that the "subject
to" | anguage of s 228.102(e) inposes a requirenment concern-
ing the timng of the three findings mandated under the
regul ati on, which the Forest Service has ignored. Relying
upon both the text of the regulation itself and statenents in
the preanble, WOXC asserts that the Forest Service nust
make the three required findings before the BLMidentifies
specific parcels for leasing. |In contrast, the Forest Service
argues that the regul ation i nposes no such tenporal require-
ment and that it is free to nake the required findings after
the BLM has identified specific parcels, as long as it does so
before any | eases are actually issued. Both WOC and the
Forest Service have presented credible argunents indicating
that the regulation is susceptible to either interpretation
Confronted with strong argunents on both sides and having
determ ned that the regulation is anbiguous on its face, we
must defer to the Forest Service's interpretation of its own
regul ati ons.

An agency's interpretation of its own regulations is entitled
to substantial deference. Thomas Jefferson Univ. v. Shalal a,
512 U. S. 504, 512 (1994); National Trust for Historic Preser-
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vation v. Dole, 828 F.2d 776, 782 (D.C. Gr. 1987). Qur
review in such cases is "nore deferential ... than that
afforded under Chevron."™ National Medical Enter. v. Shal a-

la, 43 F.3d 691, 697 (D.C. Cr. 1995). The agency's construc-
tion of its own regulation is controlling "unless it is plainly
erroneous or inconsistent with the regulation.” United States
v. Larionoff, 431 U S. 864, 872 (1977) (quoting Bow es v.

Sem nol e Rock Co., 325 U S. 410, 414 (1945)); see also

Thomas Jefferson, 512 U S. at 512; CSX Transp., Inc. v.

STB, 75 F.3d 696, 702 (D.C. Gr. 1996). That "broad defer-
ence is all the nore warranted when ... the regul ation
concerns 'a conplex and highly technical regulatory pro-

gram' " Thomas Jefferson, 512 U. S. at 512 (quoting Paul ey

v. Beth Energy Mnes, Inc., 501 U S. 680, 697 (1991)).

A court need not find that the agency's construction is the
only possible one, or even the one that the court would have
adopted in the first instance. Belco Petrol eum Corp. V.

FERC, 589 F.2d 680, 685 (D.C. Cr. 1978); Cold Springs
Granite Co. v. Federal Mne Safety and Heal th Revi ew

Comm n, 98 F.3d 1376, 1378 (D.C. Cir. 1996) ("The Secre-
tary's plausible and sensible reading of his own regul ation
woul d prevail even if the conpany had presented an equally

pl ausi bl e alternative construction, which it has not."). So
I ong as an agency's interpretation of anbi guous regul atory

| anguage is reasonable, it should be given effect. See Martin
v. Cccupational Safety & Health Review Cormmin, 499 U S

144, 150 (1991). Thus, "in a conpetition between possible
meani ngs of a regul ation, the agency's choice receives sub-
stantial deference.” Rollins Envtl. Servs. (NJ) Inc. v. EPA
937 F.2d 649, 652 (D.C. Cir. 1991).

WOC argues that the Forest Service's interpretation of its
oil and gas leasing regulations is contrary to the plain |an-
guage of the regulatory text because it allows the Forest
Service to authorize |leasing of specific | ands w thout first
maki ng the three findings required under 36 C. F. R
s 228.102(e). WX relies on the |Ianguage of 36 C F.R
s 228.102(e), which states that "[a]t such tine as specific
| ands are being considered for |easing," the Forest Service
shal |l authorize the BLMto offer specific |lands for |ease

Page 16 of 20
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"subject to" the requirenments enunerated in the regul ation

WOC interprets the "subject to" | anguage as neani ng that

the requirenents laid out in the regul ation nmust be net

before authorization is given. |1t further argues that the
Forest Service's interpretation cannot be correct because the
regul ati on provides for additional NEPA conpliance "before a

| easi ng decision for specific lands will be nade.” 1d. (enpha-
sis added). Finally, WOC argues that the preanble of the

regul ations is evidence of the Forest Service's contenporane-
ous intent. WOC notes that the preanble states that the

Forest Service "will make a decision as to whether to autho-
rize" leasing "[o]nce a conclusion is made with respect to each
of the three required determ nations"” and that "[t]he only

| ease(s) that the Bureau of Land Managenent shall be aut ho-
rized to offer are those for which the Forest Service has

[made the required findings]." 55 Fed. Reg. 10,423, 10,430
(Mar. 21, 1990). WCOC further observes that the preanble

i ndicates that specific "tracts"” will be identified before autho-

rization is given, stating: "Wen those tracts are identified,
the Forest Service will decide whether to authorize the

Bureau of Land Managenent to offer the |ease(s)."” 1d. at

10, 429.

WOC is correct that the regulation at issue is anbi guous.
Clearly it is subject to an interpretation different than that
of fered by the Forest Service. But WOXC has not established
that the Forest Service's interpretation of its own regul ation
is "plainly erroneous.” The regulation states that the "specif-
ic lands" decision is "subject to" three requirenments. Wile
the nost natural reading of the "subject to" phrase may be
that the three requirenents will be met before the "specific
| ands" decision is nmade, the alternative readi ng--that the
three requirenments nmay be verified after the "specific |ands"
decision is nade, but before the decision is inplenmented and
| eases for specific parcels are approved--is not "plainly erro-
neous." The "subject to" phrase does not necessarily indicate
when the required determ nations will be made. The | an-
guage of the regulation therefore is consistent with an inter-
pretation under which the verification process follows a deter-

Page 17 of 20
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m nation to authorize the BLMto offer specific |lands for
| easi ng.

Simlarly, the surrounding regulatory text does not indicate
that the Forest Service's construction is plainly erroneous.
The regul ation states that any additional environmental anal -
ysis shall be conducted "before a | easing decision for specific
lands will be made." 36 C.F.R s 228.102(e)(1). This |an-
guage may be interpreted as dictating that additional environ-
ment al anal ysis occur before (1) the Forest Service authorizes
the BLMto identify specific parcels for |easing (as WXC
contends) or (2) the Forest Service consents to the sale of
| eases after conpleting its "verification"” procedures (as the
Forest Service contends). Although WOC s interpretation
may be the nost reasonabl e, and i ndeed may even be the
interpretation this Court would adopt were it review ng the
regul ation de novo, it is not the only reasonable interpretation
avai |l abl e. Consequently, we cannot invalidate the procedures
est abl i shed by the Forest Service since they are consistent
with one of the reasonable interpretations flowing fromthe
adm ttedly anbi guous regul atory text.

WOC s appeal to the language in the preanble of the
regul ation is equally unavailing. While |anguage in the
preanble of a regulation is not controlling over the |anguage
of the regulation itself, Jurgenson v. Fairfax County, Va., 745
F.2d 868, 885 (4th Cir. 1984), we have often recogni zed t hat
the preanble to a regulation is evidence of an agency's
cont empor aneous understandi ng of its proposed rules. See,
e.g., Chemcal Mrs. Ass'n v. DOI, 105 F.3d 702, 708 (D.C
Cr. 1997); Booker v. Edwards, 99 F.3d 1165, 1168 (D.C. Cr.
1996). Indeed, in the anal ogous context of statutory con-
struction, we have noted that, although the |anguage in the
preanble of a statute is "not an operative part of the statute,”
it my aid in achieving a "general understandi ng" of the
st at ut e:

[ The] preanble no doubt contributes to a general under-
standing of a statute, but it is not an operative part of
the statute and it does not enlarge or confer powers on
adm ni strative agencies or officers. Were the enacting
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or operative parts of a statute are unambi guous, the
meani ng of the statute cannot be controlled by the

| anguage in the preanble. The operative provisions of
statutes are those which prescribe rights and duties and
otherwi se declare the legislative will.

Associ ation of Am Railroads v. Costle, 562 F.2d 1310, 1316
(D.C. Cr. 1977). The principles governing interpretation of
the preanble of a regulation are no different. Although the
preanbl e does not "control" the meaning of the regulation, it
may serve as a source of evidence concerning contenporane-
ous agency intent.

The preanbl e | anguage at issue here is as anbi guous as
the regulatory text. For exanple, the preanble states that
the "decision as to whether to authorize the [BLM to offer
| ease(s) for the specified [NFS] |ands” will be made "[o] nce a
conclusion is made with respect to each of the three required
determ nations."” 55 Fed. Reg. 10,423, 10,430 (Mar. 21, 1990).
On its face, this | anguage seens to indicate that the three
factual determinations specified in 36 CF.R s 228.102(e)
must be made at the tinme the "specific |ands" decision is
made, and not after. Nevertheless, this passage can al so be
read as stating that the three factual determinations will be
made before the Forest Service gives its consent to issuing
| eases for specific parcels of land. The term™"lands" as used
in this passage is anbiguous. At tines, the preanble uses it
to refer generally to the |ands under review during the
| easi ng anal ysis stage. At other tines, however, the pream
ble uses this phrase to refer to the specific parcels for which
| eases are issued by the BLM Generally, when the Forest
Service intends to convey this latter neaning, it couples the
term"lands” with the nodifier "specified.” Thus, in the
above passage, the phrase "specified [NFS] |ands" can be
read as referring to specific parcels. Under this interpreta-
tion, the passage nerely states that the three factual determ -
nations will be made by the Forest Service before it consents
to the BLM s issuance of any |eases on specific parcels. The
verification procedure followed by the Forest Service is there-
fore consistent with this interpretation of the preanble |an-
guage. The other passages cited by WOC are simlarly
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anbi guous and susceptible to an interpretati on consi stent
with the Forest Service procedures.

In sum we agree with the district court's concl usion that
WOC has "presented a reasonable alternative reading of" the
regul ati ons at issue. Won ng Qutdoor Council, 981
F. Supp. at 19. Nonethel ess, we also conclude, as did the
district court, that the agency's interpretation is not "at odds
with either the overall structure or the specific | anguage of
the regulation.” 1d. Therefore, given the deference normal -
|y accorded such agency interpretations, we nust uphold the
Forest Service's reading of its admttedly anbi guous regul a-
tions.

I V. Concl usion

Havi ng concl uded that the Forest Service's interpretation
of its own regulations is not plainly erroneous, we affirmthe
judgrment of the district court upholding the Forest Service's
| easi ng deci sion and dismss WOC s NEPA claimfor |ack of
jurisdiction.
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