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Edith S. Marshall, Assistant U S. Attorney, argued the
cause for appellants/cross-appellees, with whomWInma A
Lewis, U S Attorney, Mary Lou Leary, U S. Attorney at the
time the briefs were filed, and R Craig Lawence and
Benjanmin R Barnett, Assistant U S. Attorneys, were on the
briefs.

John R Bagil eo argued the cause for appellees/cross-
appel l ants, with whom d aire Shapiro was on the briefs.

Bef ore: Edwards, Chief Judge; Wald and G nsburg,
Circuit Judges.

pinion for the court filed by Crcuit Judge G nsburg.

G nsburg, Crcuit Judge: After the Congress deregul ated
the motor carrier industry, the Mlitary Traffic Managenent
Command of the United States Army announced that it woul d
begin soliciting conpetitive bids for the carriage of Foreign
Mlitary Sales (FM5) goods, which are mlitary goods sold by
the United States to foreign governnents. The Minitions
Carriers Conference and the National Mtor Freight Traffic
Associ ation--trade associ ati ons conprising groups of carriers
who transport FMS goods and general commodities for the
MIMC- - sued, argui ng that deregul ati on had not elim nated
t he prohibition upon the Governnent's negotiating | ower
prices for the shipnment of such goods. The district court
agreed with the Carriers. W reverse, and hold that the
MIMC is not prohibited fromseeking conpetitive bids for
the carriage of FMS goods.

| . Background

Once upon a tine the United States banned price conpeti -
tion anong interstate notor carriers of freight. See Howe v.
Allied Van Lines, Inc., 622 F.2d 1147, 1152-54 (3rd Cr. 1980)
(describing institution of tariff regime for railroads in 1887
and its extension to notor carriers in 1935). Each carrier
was required to file with the late Interstate Comrerce Com

mssion a tariff of its prices and conditions of carriage. See
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49 U . S.C. s 10762(a) (1) (1994) (repealed 1995). The carrier
could not charge a shipper any rate other than the rate in the
filed tariff, see 49 U S.C. s 10761(a) (1994) (repeal ed 1995),
gi ve any shipper "preferential treatnment,"” see s 10735(a)(1),
or discrimnate "unreasonably” in its charges to simlarly
situated shippers, see s 10741(b) (1994) (repeal ed 1995).

Fromthe outset the Governnent in its role as a shipper
was exenpt fromthis reginme, so that any carrier could carry
goods for the Governnent "free or at reduced rates.” See 49
US. C s 22 (1887) (now codified in revised format 49 U S. C
s 13712 (Supp. | 1995); Howe, 622 F.2d at 1154 (" Congress
i ntended to preserve the federal governnent's power to bar-
gain with carriers, or to inpose upon carriers preferenti al
rates and terns--free of the antidiscrimnnation provisions of
the Interstate Commerce Act, and free of regulation by the
[ICC"). Wen the railroads were facing severe financi al
problenms in 1940, however--due in part to this government
privilege, see, e.g., S. Rep. No. 76-433, at 1-3 (1939); S. Rep
No. 79-522, at 7 (1945)--the Congress for the first tine
required the Governnment to pay "the full applicable conmer-
cial rate" for all transportation (whether by rail or by notor
carrier) it procured. See 49 U S.C. s 10721(a)(1) (1994) (re-
peal ed 1995). The Congress also revised s 22 to nake cl ear
that, notw thstanding the general prohibition of discrimna-
tion, a carrier could still voluntarily offer the Government
transportation "at reduced rates.” See 49 U S. C
s 10721(b) (1) (1994) (now codified in revised format 49
US. C s 13712 (Supp. | 1995)). As of 1940, then, the Govern-
ment could not require reduced rates but it could still negoti-
ate them In a further limtation, the Court of Clains held
that the Government could negotiate reduced rates only when
t he goods involved were transported "for the United States.™
Baggett Transportation Co. v. United States, 670 F.2d 1011
(. d. 1982) (adopting ICC holding that transport was not
"for the United States” unless Governnment directly received
all pecuniary benefit of reduced price). Under Baggett, the
MIMC coul d not seek reduced rate transportation for ship-
ments of FM5 goods because the cost of shipping such goods
i s passed through to the foreign purchaser. See id.
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In 1995 the Congress found that notor carriage had be-
conme a "mature, highly conpetitive industry where conpeti -
tion disciplines rates far better than tariff filing and regul at o-
ry intervention," and that rate regul ati on was no | onger
necessary except for "[two] specialized categories of trucking
operations.” S. Rep. No. 104-176, at 10 (1995) (referring to
househol d goods and certai n nonconti nguous domestic trade,
herei nafter collectively "househol d goods"”); see id. at 43
(noting that "[f]lor the two categories of traffic for which rates
woul d be regul ated, new [s] 13701(a) would inport the basic
rate reasonabl eness requirenent"); see also 49 U S.C
s 13701 (al so inposing reasonabl eness requi renent on
"through routes,” "divisions of joint rates,” and rates "nade
collectively by [any group of] carriers under agreenents
approved” by the Surface Transportation Board). Therefore,
t he Congress abolished the | CC and repeal ed the provisions
(1) requiring that a carrier file tariffs for all types of goods it
transports; (2) prohibiting discrimnation and preferential
treatment; (3) prohibiting governnent requisition of reduced-
rate transport; and (4) permtting a carrier voluntarily to
of fer the Governnment reduced rates.

The Congress then enacted a new statutory scheme under
which a carrier need file tariffs only for the transportati on of
househol d goods, as to which preferential treatnment is stil
prohi bited. See 49 U S.C. ch. 137, s 13704(a)(2) (Supp. |
1995). At the sanme time, the Congress enacted a new version
of the reduced-rate provision for government shipnents. See
49 U . S.C. s 13712 (Supp. | 1995) ("A carrier providing trans-
portation ... for the United States Governnent may trans-
port property ... without charge or at a rate reduced from
the applicable comercial rate.")

In the wake of this conprehensive deregul ati on, the MIMC
decided that it could solicit conpetitive bids for transporta-
tion of FM5 goods notwithstandi ng the Baggett deci sion
Seeking to realize the econonies of scale that would be
available if FM5 and Departnent of Defense goods were
transported together, the MIMC published a policy in De-
cenber 1995 stating that a carrier wishing to transport FNMS
goods nmust make one bid for the transportati on of DOD and
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FM5 goods at the same price. See Movenent of Foreign
Mlitary Sales (FMS) Shipnents--Policy Change, 60 Fed.
Reg. 64,031 (Dec. 13, 1995).

The two carriers' associations filed suit and the district
court invalidated the policy upon both procedural and sub-
stantive grounds. See Minitions Carriers Conference, |nc.

v. United States, 932 F. Supp. 334 (D.D.C. 1996) (Munitions

). As to procedure, the court held that the MIMC had

failed to comply with the requirement of a 60-day period for

noti ce and comment before a new policy can take effect. 1d.

at 336-340; see 41 U S.C. s 418b(a). Turning to the sub-
stance of the matter, the district court said that "there is stil
a two-level rate regine."

The new statute codified at s 13712 still anticipates

"di scounted rates" for the governnent, and the rationale
of Baggett requires that FM5 rates not include this
discount. To require carriers to submt one rate for
these two types of shipnments would either (1) contravene
t he hol di ng of Baggett by giving foreign governnents the
benefit of discounted rates; or (2) render the statutory
di scount provision a nullity by preventing carriers from
subm tting di scounted bids for any MIMC wor k.

Id. at 341.

After the district court's opinion issued the MIMC an-
nounced that in 60 days it would begin accepting bids for the
transportati on of FM5 goods apart from DOD freight. Un-
der the new policy, however, a carrier transporting FNM5
goods woul d have to follow the rules set forth in Mlitary
Freight Traffic Rules Publication No. 1A, whereas under the
former tariff reginme the MIMC had had to accept the terns
and conditions filed by each carrier as part of its tariff. See
Moverment of Foreign Mlitary Sales Material Under De-
partment of Defense Standard Tender of Freight Services
MI' For m 364- R-- Pol i cy Change, 61 Fed. Reg. 58,679 (Nov.

18, 1996). The Carriers commented in response to this
Notice that the requirenent to abide by Publication 1A was
unl awful under the substantive ruling in Minitions I. The
MIMC was not persuaded and it inplenmented the new policy
as proposed.

The Carriers again sued. This time the sane court grant-
ed summary judgnent to the MIMC, hol ding that the system
of separate conpetitive bids for FM5 and DOD freight
nmovi ng subject to the rules in Publication No. 1A did not
conflict with Munitions I. See Miunitions Carriers Confer-
ence, Inc. v. United States, GCv. No. 97-0595 (D.D.C. Aug. 1,
1997) (Munitions I1). In case No. 97-5119 the MIMC
appeal s the substantive aspect of Miunitions |, arguing that
there is no two-level reginme and that it is free to seek bids in
the manner nost convenient for it. |In case No. 97-5240 the
Carriers appeal Munitions I1.

I1. Analysis
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We hold that the district court erred in Muinitions | in
holding that there is still "a two-level rate regi me" and upon
that basis invalidating the MIMC s single-rate bidding
scheme. The Carriers' appeal of Miunitions Il is therefore
noot .

A. Miunitions |

Al t hough the Carriers do not argue that the MIMC s
appeal of the decision in Minitions | (invalidating its first
policy) was nooted when the MIMC adopted the policy at
issue in Munitions I, we nust consider the question in order
to be confident of our jurisdiction. See, e.g., FWPBS, Inc. v.
City of Dallas, 493 U S. 215, 231 (1990); Floyd v. District of
Col unbi a, 129 F.3d 152, 155 (D.C. Cr. 1997). Foreseeing
this jurisdictional issue, the MIMC, after prevailing in Mini-
tions Il, republished its first policy in a Notice stating that,
upheld in its appeal of Munitions I, it would reinpose that
policy. See Mywvenent of Foreign Mlitary Sal es (FNM5)
Shi pnent s- - Proposed Pol i cy Change, 62 Fed. Reg. 58, 946
(Cct. 31, 1997). That Notice keeps the validity of the first
policy in contention and therefore keeps this matter a live
controversy. And so to the nerits.

The MIMC argues that by replacing the conprehensive
tariff regine of Chapter 107 with the househol d goods regine
of Chapter 137 the Congress intended to allow the market in
all other nmotor carriage to operate freely; therefore, the

MIMC may seek combined bids for the transportation of

FMS and DOD freight just as any other buyer in a free

market may solicit bids for the service it requires. The
Carriers counter that s 13712 creates (or preserves) a two-
tiered rate schene in which discounts are still prohibited for
FM5 goods. In their view, conbined bids nust be prohibited
because such bids would require a carrier either to give a

di scount for FMS goods, contrary to s 13712, or to give up its
"right," pursuant to the sane section, to offer a discount for
DOD frei ght

As the MIMC points out, there is a fundanmental flaw in
the Carriers' theory: it assunes that s 13712 applies to the
transportation of all types of goods, as did s 10721 under the
tariff regine. Chapter 107 nmade both tariffs and the require-
ment s of nondiscrimnation and nonpreferential treatnent
universal; s 10721 (the predecessor to s 13712) exenpted al
government transportation--and only governnment transpor-
tation--fromthe tariff requirenment. Now that Chapter 137
i nposes tariff and nonpreferential treatnment requirenents
only upon the carriage of househol d goods, however, and
el i mnates any requi renent of nondiscrimnation, a carrier of
non- househol d goods may offer any price to any shi pper and
negotiate different rates with different shippers. This is
because s 13712 states only that a carrier "may transport
property ... for the United States Governnent ... at a rate
reduced fromthe applicable comercial rate.” That is, noth-
ing ins 13712 (or el sewhere in Chapter 137) prohibits a
carrier fromoffering such discounted rates to others: the
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nondi scrimnation provision (s 10741(a)) was repeal ed; and
the nonpreferential treatnment requirenent (s 10735(a)(1))

was succeeded by a provision (s 13704(a)(2)) that applies only
to househol d goods.

I ndeed, the Carriers concede that a carrier may negotiate
rates with the Governnent as it does with other shippers.
Nonet hel ess the Carriers maintain that the Governnent may
not negotiate rates when it is acting on behalf of "a third
party,"” such as a foreign government purchaser of FMS
goods. The Carriers' argument is based upon the reference
ins 13712 to "the applicable commercial rate": for every
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good there is a commercial rate, they say, and though a
foreign shipper may on its own negotiate a reduction from
that rate, the CGovernment may not use its market power

("the threat of the loss of all freight noving under DOD
tenders”) to negotiate for such shippers because that woul d
"force" a carrier to extend to a foreign government the
benefit of the reduced rates that under Baggett were "previ-
ously given to DOD al one.™

The Carriers' theory msconstrues both s 13712 and Bag-
gett. In holding that the Governnent could negotiate rates
only when the pecuniary benefit would go directly and whol |y
to the CGovernment, Baggett was ensuring the integrity of the
tariff rate, no-discrimnation scheme under which carriers
were prohibited fromnegotiating reduced rates for shippers
other than the Governnment. In other words, Baggett prohib-
ited discounts under s 10721 for non-governnment goods be-
cause the exenption in s 10721 was limted to government
goods and at that tine non-governnent shippers were forbid-
den to seek discounts. Now that the tariff schenme has been

repeal ed, however, any shipper is free to seek a discount, as

the Carriers concede. Any discount now obtai ned by the
Government on behalf of a private shipper, therefore, would
not be a "reduced" rate under s 13712 but would be sinply a

rate negotiated in the marketpl ace--and there is no indication

t hat such negotiated discounts are prohibited.

The Carriers' theory that the statutory reference to "appli -

cable comercial rates” somehow limts the MIMC s negoti -
ating options is also ill-founded. There are today no known
comercial rates other than the tariff rates filed for house-
hol d goods. The only plausible way to read "applicable
comercial rates,"

usage of the phrase el sewhere in the statute over tine.
Tariff rates were the only rates from 1887, when s 22 (the

original version of s 13712) was enacted, until 1995; during

that period the "applicable commercial rate[s]" were neces-

sarily the tariff rates. |In the current version of the statute,

however, the Congress distingui shes between the "applicable
commercial rate[s]" and unregul ated rates set in the narket-

therefore, is as a reference to tariff rates
for household goods. This reading is also consistent with the
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pl ace, which strongly suggests that the phrase "applicable
commercial rate[s]" still refers to tariff rates (and perhaps to
collectively determ ned rates, see 49 U S.C. s 13703, a nmatter
we need not decide in this case). For exanple, s 13710

states that a carrier nust nake available a copy of the rate
"applicable to its shipnment or agreed to between the shipper

and carrier"; and s 13711 specifically addresses the differ-
ence--which could arise during the period of transition from
regul ation to the market--between the "applicable rate"” and

the "negotiated rate.”

In addition, as the CGovernnent argues, there is no other
intelligible way to read the phrase "applicable comerci al
rate[s]" because the statute gives no gui dance on how to
determ ne such rates if they are not understood to be tariff
rates. Although the Carriers argue that their own interna
price lists should be considered the applicable comerci al
rates, they offer no conventional |egal argunent to anchor
this inplausible theory either in the text or the structure of
the statute. Tariffs were filed in a highly regul ated environ-
ment overseen by the 1CC, the tariff requirenment was inte-
gral to the statutory purpose of ensuring that all rates were
"just and reasonabl e" and not "unduly discrimnatory." In
today' s unregul ated mar ket pl ace, however, a carrier's interna
price list has no | egal significance whatsoever. The carrier
may discrimnate anong different shippers; only the custom
er, not the Government, decides whether a price is reason-
able; and 'just'-ness has nothing to do with the matter. To
read "applicable commercial rate[s]" as the Carriers' own
price lists, therefore, would be to read the Carriers' w sh |ist
into the | aw

As expl ained in our discussion of Baggett, a negotiated
rate--even if it is lower than the rates that others are able to
negotiate--is not a "reduced" rate. This conclusion is consis-
tent with the purpose of s 13712 and its predecessors, name-
ly, to allow carriers to offer and the Governnment to accept
di scounted rates notw thstandi ng the general prohibition of
di scrim nation anong shi ppers under the tariff regine. The
Governnent, not the carriers, has been the intended benefi-
ciary of this provision in all prior versions. The Carriers
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interpretation of s 13712, on the other hand, would benefit
them and harm t he Governnent by prohibiting the MIMC
fromusing its market power to negotiate |ower rates for the
shi pment of FMS goods. That the Congress intended thus to
deny the Governnent and its FMS custoners the benefit of

| ower negotiated rates while deregulating the notor freight

i ndustry and creating a free market for the benefit of al
other shippers is, to say the |east, counter-intuitive. Mre
i nportant, the suggestion remains conpletely unsupport ed.

The nost reasonable way to interpret s 13712, then, is as
the MIMC suggests: the provision exenpts a carrier from
t he nondi scrim nation provisions inposed by the runp tariff
regi me retai ned for household goods; therefore, the exenp-
tion being no broader than the rule, it too applies only to
househol d goods nmoving under tariff rates. Deregulation
renoved the prior limtation under which only the Govern-
ment could bargain with carriers. Because any shi pper may
now bargain for a lower rate, the Government may al so
bargai n on behal f of non-governnent shippers. Neither Bag-
gett nor s 13712 provides any reason to treat FMS goods
differently from DOD goods, so there is no reason the MIMC
cannot solicit bids in the formof one conbined offer for the
transportation of FM5 and DOD freight. In sum the policy
announced in the 1995 Notice does not violate anything in
Chapter 137.

B. Munitions |

The MIMC has stated that if it prevails in its appeal of
Munitions I--as it now does--it will again inplenment the
solicitation policy at issue in that case. See 62 Fed. Reg.
58,946. Because that policy will supersede the policy upheld
by the district court in Munitions Il, the Carriers' appeal of
the latter case is now noot.

I1'l. Conclusion

W reverse the judgnment of the district court in Minitions
I and hold that the MIMC policy at issue in that case is
lawful. We dism ss as noot the appeal in Minitions Il

So ordered.
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