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Ri chard M Ashton, Associate General Counsel, Board of
Governors of the Federal Reserve System argued the cause
for appellee. Wth himon the brief were Janes V. Matting-
ly, Jr., Ceneral Counsel, and CGerald S. Hartman

Bef or e: VWal d and Tatel, Circuit Judges and Buckl ey,
Senior Circuit Judge.

pinion for the Court filed by Crcuit Judge Wald.

VWald, Circuit Judge: The four named plaintiffs in this
case, all African-Anmerican secretaries working for the Lega
Di vision of the Federal Reserve Board ("Board"), first
brought their individual clainms of race discrimnation to their
enpl oyer's attention in early 1995. As they forded the
adm ni strative process, they insisted at various points that
their conplaints covered discrimnatory practices perneating
all of the Board' s divisions, and in August 1995, they anended
their admnistrative conplaint to allege a status as cl ass
agents on behal f of all the Board' s African-Anmerican secre-
taries. Alnost a year later, the Board di sm ssed their class
conpl aint on the ground that the four agents had failed to
present class-w de clains during the Board' s mandatory
Equal Enpl oynent Opportunity ("EEO') counseling process.
The woul d-be class agents then filed this class conplaint in
federal district court. The Board noved to dismss the
conpl aint under Fed. R Cv. P. 12(b)(1) on the ground that
the plaintiffs had failed to exhaust their adm nistrative remne-
dies. The district court granted the notion, and the plaintiffs
appeal ed. 1

1 The plaintiffs state that they are al so appealing "the denial as
nmoot of two notions to intervene brought by thirteen additiona
current or forner secretarial enployees of the Board" as well as
"their related notions for an evidentiary hearing on the issue of
failure to exhaust administrative renmedies, to the right to jury trial
on disputed factual issue [sic], and for |eave to issue subpoenas for
depositions of w tnesses on key factual issues.” Appellants' Brief at
2. W discuss below the reason why the plaintiffs' request for a
remand to resolve the factual issues surrounding the notion to
dismss is rejected. The other issues were not briefed on appea

The plaintiffs' primary argument is that they did exhaust
their adm nistrative renmedi es because they placed the Board
"on notice" during the counseling period that they intended to
pursue class clainms. And, they continue, even if they were
not successful in presenting the substance of their class-w de
i ssues to the EEO Counselor, it was only because the Board
itself prevented themfrom doing so. W conclude that
plaintiffs did not raise their class conplaints with the EEO
Counsel or and that the fault for this did not lie with the
Board. We therefore affirmthe district court's dismssal of
the class conpl aint.

Plaintiffs' arguments agai nst dism ssal on exhaustion
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grounds are quite fact-specific, so it is necessary to set out
the rel evant facts at sone | ength.

A. The Begi nni ng

In January 1995, Cynthia Artis, Sharon Logan and Sharon
Ellis, three of the four putative class agents in this case, filed
a conplaint with their EEO Counsel or, charging race discrim
ination in the way the Legal Division neted out cash awards,
performance ratings, and nerit pay increases. By the end of
t he counseling period, Kinberly Hardy, the fourth plaintiff
here, had joined in the charges of the other three. Counsel-

ing is required by Board regul ati ons: "Aggrieved persons
who believe they have been discrimnated agai nst on the basis
of race ... nust consult an EEO Counselor prior to filing a

conplaint in order to try to informally resolve the matter."
12 CF. R s 268.204(a) (1995). After counseling, "The Board
shall dismss a conplaint or portion of a conplaint: ... (2)
... that raises a matter that has not been brought to the
attention of an EEO Counselor and is not like or related to a
matter that has been brought to the attention of an EEO
Counselor.™ 1d. s 268.206(a).

and so are waived. See, e.g., Terry v. Reno, 101 F.3d 1412, 1415
(D.C. Gr. 1996), cert. denied, 117 S. C. 2431 (1997).
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B. The First Conplaint

On March 17, 1995, after counseling was conpl eted, the
four women filed a "class action discrimnation conplaint
based on race" with the Board agai nst the "Legal Division of
the Federal Reserve." A nonth later, Artis wote a letter to
an EEO officer at the Board requesting data on all secretar-
i es working throughout the Board including the distribution
of cash awards, starting salaries, and performance ratings.
The i nformati on was sought "[i]n order to determine if the
class action conplaint we have filed with the EECC adequat e-
ly meets the requirenents of a class....” Sheila Cark, the
EEO Prograns Director at the Board, responded that the
Board's regul ations did not authorize the disclosure of such
data unless or until the Adm nistrative Law Judge ("ALJ")
assigned to hear the conplaint requested it.

On July 24, 1995, the ALJ formally requested additiona
information fromthe four secretaries before reconmendi ng
acceptance or rejection of the class elenent of the conplaint.
In essence, the ALJ asked the conplainants to subnmit any
material specifically relevant to the four requirenments for
class certification--typicality, conmmnality, nunerosity, and
adequacy of representation. See 29 CF. R s 1614.204(a)(2)
(1995). The ALJ did not request any information fromthe
Boar d.

C. The First Amended Conpl ai nt

The four secretaries responded on August 7 by obtaining
counsel and filing a "First Amended Conplaint” with the
Board. In this conplaint, the secretaries purported to repre-
sent "all African-Anerican secretarial enployees at the
Board of CGovernors of the Federal Reserve System grade 33
to 36 and exenpt secretaries, fromgrade 21 to 25, for which
equivalent @S levels are currently unknown."™ Although the
docunent did make generalized accusations of discrimnation
against the entire Board, the only detail ed charges concerned
the secretaries at the Legal Division, who were the only
naned cl ass agents. 1In a separate letter, the conplainants
counsel provided the ALJ with nanmes of eight potential class

Page 4 of 12



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #97-5235  Document #390408 Filed: 10/20/1998 Page 5 of 12

nmenbers in other divisions. Counsel did not set forth which
al l eged discrimnatory practices or policies affected these
ot her secretaries and declined to provide nore information
citing the Board' s earlier refusal to provide statistics on
secretaries working throughout the Board. The Board re-
sponded with a request that the clains be dism ssed, charging
that the new conpl ai nt inperm ssibly expanded the class to

i ncl ude nenbers whose clainms of discrimnation had not been
di scussed at the counseling stage, as well as new all egations
of discrimnatory behavior in failure to train, failure to pro-
not e, mai ntenance of segregated facilities, and reprisal that
had not been raised in counseling.

D. Counseling

On Septenber 25, 1995, the ALJ determined that, in |ight
of the new conplaint, the case should be renmanded for
further EEO counseling. See 29 C F.R s 1614.204(d)(3)
(1995). The ALJ directed O ark, the Board' s EEO Prograns
Director, to conduct counseling "with regard to the expanded
class and issues not previously counseled" and to conpl ete
the counseling within the paraneters of s 1614.105 (providi ng
for 30 days of counseling unless parties agree to extend the
peri od). Comruni cati on, however, broke down between the
conpl ai nants and their EEO Counselor, MIIlie Wggins, and
on Cctober 12 the four secretaries sent a letter to the ALJ
asking for witten clarification of the issues that should be the
subj ect of post-remand counseling. This confusion appears to
have stemred fromthe new all egati ons of retaliation about
which Artis informed the EEO Counsel or during an Cctober
2 counseling session. Two forner secretaries from other
di visions of the Board, who were naned in counsel's August 7
letter but not in the First Arended Conplaint, were claimng
that they had been retaliated against for taking time off work
to which they were entitled, and the counsel or was unsure
whet her these two wonen should be allowed to take part in
counseling at the request of the naned cl ass agents. Before
the ALJ responded to the conplainants' letter, Wggins ap-
parently decided to contact the two secretaries, Crystal C ay
W1 son and Linda Proctor. On October 25, Wggins sent
letters notifying themto contact her for counseling by No-
venmber 2, 1995--the |last day of the counseling period. Both

subm tted, through Artis, "Statenent[s] of Reprisal" setting
forth their allegations

On Novenber 14, Wggins submitted a final counseling
report to Clark. The report includes notes that during an
Cct ober 6 neeting, the four conplainants requested "five
data sets that they feel will enable themto nane ot her
menbers of the class action suit.” According to the report,
the four woul d-be class agents "stated that they could not
nane other menbers of the class until they obtain certain
i nformati on. Names previously given to [Wggins] were re-
tracted except for Ms. WIson and Ms. Proctor.™

E. Furt her Counseling on O ass |ssues
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Bef ore Wggi ns sent the Novenber 14 report to the ALJ,
the ALJ responded on Novenber 8 to the conpl ai nants
request for clarification of the scope of counseling: "At a
m ni mum EEO counseling shoul d address: the expanded
class; training; assignnent of positions; segregated facilities;
distribution of work; pronotion; and reprisal.” Subsequent-
ly, Wggins tried to contact the eight nenbers of the expand-
ed class and i ssued a second counseling report on Decenber
4.2

2 The ALJ's letter canme after the initial counseling period had
ended, and there is sone confusion in the record as to whether or
how t he counseling period was extended. Title VII regul ations
provi de that the 30-day counseling period may be extended only if
t he conpl ai nants agree with the agency in witing to postpone the
date of the final interview 29 CF.R s 1614.105(d)-(e). But
according to Wggins' Decenber 4 report, the EEO office had
instructed her that counseling was to conclude on Decenber 1
suggesting that the counseling period was extended past the origi-
nal Novenber 2 cut-off.

In the Decenber 4 report, Wggins noted that Artis had contact-
ed her twice at the end of Novenmber to protest the continued
counseling: "Ms. Artis stated the time for counseling has expired
and there is no requirenment in any orders fromthe Judge ordering
counselors to do this counseling. She stated that those were the
exact words of her attorney. M. Artis informed ne that she would
let the | adies know what their attorney said and they will make up
their mnds whether they will have counseling or not." Thus the

Thi s Decenber 4 counseling report is particularly inpor-
tant because it is the only docunent outlining the Board's
repeated efforts to contact secretaries who worked or had
wor ked for the Board outside of the Legal Division. Accord-
ing to the report, three wonmen on the outside (including
W1 son, who apparently did not forward a working tel ephone
nunber to the EEO Counsel or when Artis submitted her
statenent) were unreachabl e because of incorrect or unavail -
abl e tel ephone nunbers; one woman did not respond to
offers of an interview, two wonen declined to take part in
counsel i ng because they had been told by Artis' |awer that
the tine for counseling had expired; one woman, Proctor
sai d she thought her issues were distinct fromthose of the
class; 3 and one worman declined to participate. Both counsel-
ing reports and the case file were forwarded to the ALJ on
January 5, 1996.

On January 17, 1996, conplainants' |awer sent the ALJ
three docunents "for filing" in the case. One docunment was
a "Second Amended Conplaint," which again provided nanes
of potential class agents outside of the Legal Division. The
Second Anmended Conplaint is identical to the First Amrended
Conpl ai nt, except that it contains a new paragraph 71 nam ng
seven additional class agents.4 These additional seven wonen

putative class agents resisted any further counseling follow ng the
ALJ's clarification letter. Mreover, as the ALJ noted in his
opi nion, the four conplainants had wi thdrawn the nanes of the



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #97-5235  Document #390408 Filed: 10/20/1998 Page 7 of 12

ot her eight secretaries during the original 30-day period.

3 Proctor told the counselor that she is Native American, not
African-Anmerican. 1In addition, her statement of reprisal seems to
i ndicate that, unlike the other conpl ainants, her alleged reprisa
resulted not fromprotected activity but fromher attenpt to take
time off to care for two sick children. Although she said in her
statenment that she was placed on "career transition" after the
Board di scovered she was involved in this class conplaint, in August
1995, Proctor also said that she wanted to be placed on career
transition.

4 The paragraph states, in pertinent part: "Seven additiona
persons have requested that they be added to the case as naned

were the same wonen whomthe Board had contacted or tried

to contact while counseling was ongoi ng. The agents' counse
suggested a formal hearing or "a short period of discovery"”--
a process not provided for in EECC or Board regul ations--to
determ ne the precise status and scope of the conplaint.

F. The Final Ruling

On June 3, 1996, the ALJ recommended di sm ssal of the
agents' class clainms. He found that conpl ainants had fail ed
to present evidence sufficient to show the conmonality and
typicality of discrimnation clains required for a class com
pl ai nt encomnpassing all African-Anmerican secretaries at the
Board. "In response to nmy request for information concern-

i ng whether there is a centralized adm nistration and/or

deci si on- nmaki ng system the class representative stated that

al t hough cl ass nenbers bel ong to nore than one Agency

di vision, the Agency has a centralized personnel system (and
therefore centralized decision-making)." The ALJ found this
proffer to be inadequate: "[Clomonality requires that there
be questions of fact conmon to the class. Conclusory allega-
tions of discrimnation in different [personnel] practices are
not certified nmerely because the purported class nenbers

share the same race, national origin, or sex." On June 28, the
Board adopted the ALJ's reconmendation with the additiona
finding that "dism ssal of the anended conplaints is also

war rant ed because events all egedly occurring outside of the
Legal Division have not been the subject of counseling as
requi red under the EEO rules.™

The district court decided appellant's Fed. R GCv. P
12(b) (1) notion to dismss based on the pleadings as well as

conpl ai nants. Those persons have retained undersi gned counse

and aut hori zed counsel to represent each of themin the conpl aint.
Each of the followi ng named conpl ai nants adopt [sic] the factua
representations (in general) and represent that simlar discrimnato-
ry acts have been applied to each and every one of themfollow ng
exactly the pattern described by the original four named conpl ai n-
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ants."

materials fromthe adnm nistrative record submtted by both
sides. The material facts thensel ves upon which the district
court's decision rests were undisputed,5 and plaintiffs no-
where set forth which, if any, material facts they are disput-
ing here. Instead, plaintiffs appear to contest the inferences
the Board and the district court have drawn from the uncon-
tested record of agency proceedings. The nonnoving party

is entitled to all reasonable inferences that can be drawn in
her favor. Cf. Shields v. Eli Lilly & Co., 895 F.2d 1463, 1465
(D.C. Cr. 1990). W conclude that plaintiffs have not prof-
fered any reasonable inferences that differ fromthe Board' s
and are material to this dispute. Thus, we apply the de novo
standard of reviewto the district court's application of lawto
undi sputed fact. See, e.g., Herbert v. National Acadeny of

Sci ences, 974 F.2d 192, 197 (D.C. Cr. 1992).

The purpose of EEO counseling is "to try to informally
resolve the matter." 12 C.F.R s 268.204(a) (1995) (enphasis
added). dainms nmust be brought to the EEO Counselor in a
manner that lends itself to potential resolution. Thus we
have hel d that providing the agency with bare "notice" of the
basis of a conplaint during the counseling stage is not
enough. Agenci es cannot nake inforned deci si ons based on
"vague all egations of discrimnation ... [without] details or
dat es"” because this "frustrat[es] the agencies' ability to inves-
tigate conplaints"” and i npedes their efforts to issue fina
rulings on the nerits. WIson v. Pea, 79 F.3d 154, 164-65
(D.C. Cr. 1996) ("If a conplainant forces an agency to
di smss or cancel the conplaint by failing to provide sufficient
informati on to enable the agency to investigate the claim he
may not file a judicial suit."); see also Barnes v. Levitt, 118
F.3d 404 (5th Gr. 1997) (plaintiff did not conply with exhaus-
tion requirenment when she told EEO Counsel or that she
refused to participate in counseling because the agency had

5 Appellants claimthat they were prejudiced by the district

Page 8 of 12

court's consideration of material outside the pleadings, but at ora

argunent on appeal, appellants' |awer conceded that no Rule 56(f)

nmoti on had been filed in the district court and that appellants had

submtted 37 exhibits of their own in opposition to the Board's
nmotion. Accordingly, this argunent fails.
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known of her specific allegations for two years), cert. denied,
118 S. . 1839 (1998); Pack v. Marsh, 986 F.2d 1155 (7th

Cr. 1993) (per curiam (when agency is not given the oppor-
tunity to reach nerits of an EECC claim federal courts wll
not reach the nerits either); Wodard v. Lehman, 717 F.2d

909 (4th G r. 1983) (agency properly found that conpl aint

nmust be cancel ed or dism ssed when conpl ai nant i n counsel -

ing declines to describe the specific event that gave rise to
the conplaint); Johnson v. Bergland, 614 F.2d 415 (5th Cir.
1980) (per curiam (plaintiff's general clains of discrimnatory
grading and seniority policies insufficient for exhaustion pur-
poses); «cf. Brown v. Marsh, 777 F.2d 8, 15 (D.C. Cir. 1985)
(in case with long and tortured history of adm nistrative
litigation "it was [not] beyond the intellectual resources of the
Arny to surmse that when plaintiff applied to no avail for

two specific positions he mght consider those two rejections
to be further evidence of the continuing pattern of discrim na-
tory nonpronotion of which he had al ready conpl ai ned");
Shehadeh v. C & P Tel ephone Co., 595 F.2d 711 (D.C. Cir.

1978) (exhaustion requirenent met even though plaintiff omt-
ted the nanme of respondent in formal conplaint because
conplaint still provided notice to the wongdoer and coul d
facilitate conciliation).

The record of plaintiffs' contacts with the Board indicates
that: (1) they initially provided nanes of eight secretaries
who wor ked t hroughout the Board but did not identify the
di scrim natory Board-w de practices of which each com
pl ai ned; (2) they demanded statistical data fromthe Board
before providing information about such practices and with-
drew the names of six of the secretaries when plaintiffs were
told that they were not entitled to such information during
the counseling stage; and (3) they told the other secretaries
(at least, those whomthe counsel or could reach) not to talk to
t he EEO Counsel or when she later attenpted to counse
themin accordance with the ALJ's clarification letter. This
case does not provide us with an exenplary nodel of an
orderly counseling process; however, the only reasonable
i nference we can draw fromthe record is that plaintiffs failed
to give the Board information to which plaintiffs al one had
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access--specific instances of Board-w de discrimnatory per-
sonnel practices that affected the nenbers of the putative
class. WIson and Proctor did submt "Statement[s] of Repri-
sal," but even if their allegations of retaliation for taking days
of f could be construed to present clains in conmon with the

ot her class menbers, Proctor herself told the counsel or that
her issues were different. 1In addition, neither WIson, who
according to the counselor's Novenber report no | onger

wor ked at the Board, nor the other conpl ai nants provided the
Board with a working tel ephone nunber for Proctor so that

t he counsel or could work with her and her supervisors to

solve the problemin a nonadversarial manner. |ndeed, ex-
haustion of the counseling step is necessary because "Con-
gress wanted to give each agency 'the opportunity as well as
the responsibility to right any wong that it mght have
done.' " Brown, 777 F.2d at 14 (citation omtted). As evi-
denced in the counseling report submtted by Wggins on

March 27, 1995, pursuant to the four Legal Division secretar-
ies' first conplaint, counseling requires extensive interviews
wi th conpl ai nants and their supervisors, as well as identifica-
tion and eval uati on of pertinent agency records. Neither

Wl son's nor Proctor's statenments al one, and certainly not the
nonr esponses of the secretaries outside of the Legal Division
gave the EEO enough information to counsel the class clains.

In this case, the agency di sm ssed the class conplaint
because the conplainants failed to raise issues or to nane
representatives beyond the Legal Division during sessions
with the EEO Counselor.6 See 12 C.F.R s 268.206(a)(2)

(1995); 29 CF.R s 1614.107(b) (1995). Plaintiffs argue that
since the ALJ was also able to reach "the nerits" of their
class conplaint, the Board is barred fromtaking the position
that they did not provide adequate detail for exhaustion

pur poses during counseling. C. WIlson, 79 F.3d at 164. But
to the contrary, the Board's denial plainly relied on the

6 Since there were only six secretaries in the Legal Division, the
ALJ found that the nunerosity requirenment for class conplaints
woul d not be net if the class were limted to secretaries in that
di vi si on.
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plaintiffs' failure to engage in counseling their alleged class
conplaints. That the Board al so rejected the conplaint for
failure to neet the threshold typicality and comonality

requi renents of a class conplaint adds nothing to the mx. A
commonsense readi ng of the decision reveals that the class
conpl ai nt was rejected because agency officials had no infor-
mati on on which to base a finding of typicality or commonali -
ty. 7

Plaintiffs insist that the Board' s actions bl ocked their ac-
cess to key information that woul d have enabled themto
pursue their class clains in counseling. However, the record
before us speaks to the contrary; it denonstrates that plain-
tiffs declined to cooperate with the Board. The four naned
conpl ai nants only addressed Board-w de conpl ai nts by way
of asking for data on other secretaries, and they apparently
declined to help--and in fact, took steps to discourage--
Wggins in contacting the others during the 30-day counsel -
ing period until their informational demands were met. Not
one of the eight secretaries fromother divisions canme forward
with her claimin a manner that enabled the Board to right its
al l eged wongs. |Indeed, counsel's letter to the Board accom
panyi ng the Second Anended Conplaint, as well as counsel's
July 1, 1996 letter to the Board, decried the counseling
process and asked for quick and final adm nistrative rulings

7 During oral argument, plaintiffs' counsel attenpted to draw
our attention to the Second Amended Conpl aint, which did include
nanes of secretaries outside the Legal Division. However, this
conplaint was filed on January 17, 1996, well beyond the cl ose of
counsel ing, and was clearly not intended as a request for nore
counsel ing, given that the class representative plainly resisted any
extension of the counseling period in his acconpanying letter to the
ALJ. Thus, this conplaint could hardly be viewed as evidence that
plaintiffs sought to exhaust their adm nistrative renedies. In
addition, the Second Anended Conpl ai nt added the nanes of seven
nore wonen out side the division but provided no details about their
charges. See 29 C F.R s 1614.204(c)(1) ("[a] class conpl aint rmnust
be signed by the agent or representative and nust identify the
policy or practice adversely affecting the class as well as the specific
action or matter affecting the class agent").

on all issues. |In that respect, this scenario is quite different
fromthe cases on which plaintiff chiefly relies, Mngi apane

v. Adams, 661 F.2d 1388 (D.C. Cir. 1981) (per curiam, and
President v. Vance, 627 F.2d 353 (D.C. Cir. 1980). 1In both of

t hese cases, unlike this one, the agency had been presented

with detailed conplaints about specific personnel practices.

In President, this court ruled that a plaintiff need not specifi-
cally plead in his admnistrative conplaint that the remedy he
seeks is pronmotion fromone grade | evel to another when it is
made clear in other docunents in the administrative record.

I n Mangi apane, we extended President to hold that where a
conpl ai nant has pl eaded a nonpronotion claimto the agency,

it is not her responsibility to identify the positions for which
she applied. By contrast, the plaintiffs here did not identify
any agency-wi de discrimnatory personnel practices. The
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record wholly supports the ALJ's conclusion that "[t]he class
representative provided no probative informati on of an Agen-

cy policy that created a pattern of discrimnation despite the
di vision-1evel decision making." |If secretaries (perhaps even
one secretary) outside of the Legal Division had agreed to
pursue counseling, the ALJ m ght have had a basis on which

to find "specific facts that are common to the class.” Artis v.
Board of Governors of the Federal Reserve, EEOC No.

100- 96- 7227X, at 8 (Administrative Law Judge Reconmenda-

tion, June 3, 1996). As the record stands, however, it is clear
that the Board fulfilled its statutory duties in dealing with the
plaintiffs. See 29 CF.R s 1614.204(d)(3).

The judgnent of the district court is therefore affirned.

So
or der ed.
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