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Frank W Hunger, Assistant Attorney General, WIlm A
Lewis, U S Attorney, and Barbara C. Biddle, Assistant D -
rector, U S. Departnent of Justice.

Edgar N. James was on the brief for am cus curiae Federa
Law Enforcement O ficers Association. Martha L. Wl foort
entered an appear ance.

Bef ore: Randol ph, Rogers, and Tatel, G rcuit Judges.
pinion for the Court filed Per Curiam

Per Curiam This is an appeal fromthe district court's
judgment rejecting the clainms of 14,122 current and forner
federal crimnal investigators or other |aw enforcenent offi-
cers. The plaintiffs were enpl oyed between 1984 and 1995 in
federal agencies such as the Custons Service, the Secret
Service, the Internal Revenue Service, the Drug Enforcenent
Agency and the Bureau of Al cohol, Tobacco and Firearns.1
Bet ween February 16, 1990, and Decenber 13, 1995, they
filed civil actions in the Court of Federal O ains alleging that
t hey had been wrongfully classified as exenpt fromthe
overtime provisions of the Fair Labor Standards Act
("FLSA"), 29 U.S.C. s 201 et seq. During the same period,
each enployee also filed an adm nistrative claimat the Gov-
ernment Accounting Ofice. O the 14,122 enpl oyees, 11,247
brought suit before June 30, 1994.

In a consolidated case, the Court of Federal C ains held
that certain grades of enployees--nanely, GS-9 and GS-11
i nvestigators at BATF, DEA, IRS, and Secret Service, and
GS-9 investigators at Custons Service--were not exenpt
from FLSA, and thus had been entitled to overtinme pay.
Adans v. United States, 27 Fed. . 5 (1992). On March 16,
1994, these plaintiffs entered into settlenment agreenents with
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1 The original defendants were then Conptroller General of the

Ceneral Accounting Ofice Charles A Bowsher, and the heads of
the various federal agencies. On Septenber 30, 1996, M. Bowsher
retired. The acting Conptroller CGeneral, Janes H nchman, was
substituted as defendant.

the United States. The agreenents gave the plaintiffs "back
pay and interest ... for the two-year period prior to the date
that each such plaintiff filed suit” but did not prejudice their
rights to pursue admnistrative renmedi es. Counsel then cor-
responded with the GAO regardi ng the pendi ng adni ni stra-

tive clains.

The authority of the GAOto settle clainms against the
United States is found in the Barring Act, 31 U S.C. s 3702.2
According to the GAO "to settle a claimnmeans to adm nistra-
tively determne the validity of that claim... Settlenent
i ncl udes the maki ng of both factual and | egal determ nations.
The authority to settle and adjust clains does not, however,

i nclude the authority to conprom se clainms." GCeneral Ac-
counting Ofice, Principles of Federal Appropriations Law
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11-6 (1982); see also Illinois Surety Co. v. United States ex

rel. Peeler, 240 U. S. 214, 219 (1916). Under 31 U S.C.

s 3702(b) (1) (A), a claimagainst the governnent "mnust be

received ... within six years after the claimaccrues except
as provided in this chapter or another |aw "

Lawsuits for back pay under FLSA are subject to the
Portal -to-Portal Act's statute of limtations--two years for
non-willful violations and three years for willful ones.3 See 29
US. C s 255(a). Shortly after FLSA coverage was extended
to federal enployees, however, the GAOruled that "the tine
limtation for the filing of clains by federal enployees under
t he FLSA which may be considered by our office is six
years...." In re Transportation Sys. Cr., 57 Conp. Gen
441 (1978). The GAOrelied in part on a letter fromthe G vil
Servi ce Commi ssion, reasoning that the |anguage of 29 U S. C
s 255--which spoke exclusively in terns of a "cause of ac-

2 The GAO s authority to settle federal enployees' conpensa-
tion clainms has since been transferred to the Ofice of Personne
Managenment. See 31 U S.C.A s 3702(a)(2) (West Supp. 1998).

3 One of the purposes of the Portal -to-Portal Act, enacted in
response to Anderson v. M. Cenens Pottery Co., 328 U S. 680
(1946), was to substitute a uniformfederal limtations period for the
di verse periods provided under state law. See Carter v. Panama
Canal Co., 463 F.2d 1289, 1293 (D.C. Gr. 1972).

tion"--limted it to judicial proceedings and did not apply to
adm nistrative clainms. See also Principles 11-22 ("[T]he

time limt for filing a claimunder the Fair Labor Standards
Act is the six years prescribed by [then-] 31 U S.C s 71a,
notw t hstandi ng a two-year statute of limtations for com
menci ng actions at law. Thus, a claimfiled under the FLSA
nore than two years but |ess than six years after it accrued
could still be considered adnministratively, although the claim
ant woul d have lost his recourse to the courts.").

In back pay and overtime cases, the statute of limtations
det erm nes how many years of conpensation each cl ai mant
receives. Since these are continuing clains, a separate cause
of action accrues each payday. A six-year statute of limta-
tions neans that an enpl oyee could recover six years of back
pay or overtinme conpensation dating fromthe tine he or she
first filed suit.

On May 23, 1994, the GAO overrul ed Transportation Sys-
tems Center.4 In In re Joseph M Ford, 73 Conp. CGen. 157
(1994), the GAO held that the shorter statute of limtations
found in the Portal-to-Portal Act would henceforth be ap-
plied "in the settlenent of pending and future FLSA cl ains
filed with GAO by federal enployees." The GAO concl uded
that 29 U S.C. s 255 was "another |aw'--and thus an excep-
tion to the six-year limtation period in 31 U S.C
s 3701(b) (1) (A).

On July 1, 1994, Senator Sarbanes introduced |egislation
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i ntended, he said, "to reverse a very destructive ruling by the
Ceneral Accounting Ofice to apply a retroactive change in

the statute of limtations from®6 years to 2 years for Federa
enpl oyees to file back pay clainms under”™ FLSA. 140 Cong.

Rec. S8400 (July 1, 1994). As enacted on Septenber 30,

1994, s 640 of the Treasury, Postal Service and Cenera
CGovernment Appropriations Act of 1995, Pub. L. No. 103-329,

108 Stat. 2383, 2432, provided:

4 In doing so, the GAO al so overruled In re Henry G Tonkow
i ak, 67 Conp. Gen. 247 (1988), and In re Federal Firefighters, 68
Conp. Gen. 681 (1989), which had applied the six-year statute of
[imtations.

In the admi nistration of Section 3702 of title 31, United
States Code, the Conptroller CGeneral of the United

States shall apply a 6-year statute of linmtations to any
claimof a Federal Enployee under the Fair Labor

Standards Act of 1938 (29 U.S.C. s 201 et seq.) for clains
filed before June 30, 1994.

Senat or Sarbanes added that while "the underlying question
regarding the appropriate length of the statute of limtation
for FLSA clainms is one of continuing debate ... under no

ci rcunst ances shoul d GAO apply the proposed change retro-
actively."” 140 Cong. Rec. S8400.

In what was apparently its first decision after passage of
s 640, the GAO applied a six-year statute of limtations to
clains filed on May 22, 1989, and pending before it as of June
30, 1994. See Inre MIlly D Kinsley, 1995 W 9720 (Jan. 9,
1995). The GAO explained that s 640 "obvi ates the need for

us to discuss the effect, if any, of Joseph M Ford. ... In light
of section 640, the Ford holding is applicable only to clains
filed on or after June 30, 1994." 1d. at n.7.

Meanwhi | e, counsel for the enployees again contacted the
GAO and requested a neeting to resolve pending clains in
light of s 640. The GAO acknow edged that "the Act of
Congress has nodified our Ford decision"” but pointed out
that "our regulations require that the agency from which the
claimoriginated shall initially adjudicate the claim See 4
CFR s 31.4 (1994)." 5 Counsel then brought their clients
clains to the attention of the enploying agencies, each of
whi ch responded that s 640 gave specific authority to apply a
Six-year statute of limtations only to the Conptroller Gener-

5 4CFR s 31.4 provides in part:

A claimant should file his or her claimwth the adm nistrative
agency or departnment out of whose activities the claimarose.

The agency shall initially adjudicate the claim [If the clai nmant
is not satisfied with the agency's determ nati on, he or she may
appeal that determ nation to the C ainms Goup, General Ac-
counting Ofice. Cains which cannot be resol ved by the
department or agency shall be transmitted to the Cains
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G oup, Ceneral Accounting Ofice, for resolution

al and that the agencies thenselves were w thout statutory
authority to do so. Counsel appealed these denials to the
GAO but the GAO did not respond. However, with regard to
an unrel ated FLSA case, the GAO infornmed the Personne
Director of the U S Custons Service that it did "not intend

to issue a decision in Marvin B. Atkinson ... until the
Treasury, Postal Service, and General Governnent Appropri-
ations Bill, 1996 ... is enacted (because of the possible

retroactive repeal of s 640)."
In Novenmber 1995, Congress anmended s 640 to state

This section shall not apply to any clai mwhere the

enpl oyee has received any conpensation for overtine
hours wor ked during the period covered by the claim
under any other provision of |aw, including, but not
limted to, 5 U S.C 5545(c), or to any claimfor conpen-
sation for time spent conmuting between the enpl oyee's
resi dence and duty station

Pub. L. No. 104-52, 109 Stat. 468. |Introducing this anend-
ment, Representative Lightfoot said that the GAQ in its 1978
deci sion, "made a m stake and established regul ati ons stating
t hat Federal enpl oyees can get up to 6 years back pay for
overtine clainms" under the FLSA. The GAO di scovered and
corrected "its mstake," but then the 103d Congress "re-
versed GAO, and passed a | aw all owi ng Federal workers to

get up to 6 years back pay. The problemis that this act wll

cost as much as $460 nillion.... The conferees were faced
with a choice--either pay hundreds of millions for work done
many years ago ... or give the Federal workers the sane
rights as their private sector counterparts.... [We includ-
ed | anguage providing for the same treatnment for public and
private workers ... not just because it costs a | ot of npney,

but because it is fair."” 141 Cong. Rec. H12376 (Nov. 15,
1995).

After the amendnment of s 640, the GAO decided Atkinson
a case in which the plaintiffs here had been granted | eave to
intervene. In re Marvin B. Atkinson, 1996 W 31212 (Jan
29, 1996). Atkinson's claimhad been filed on January 1, 1994,
and sought conpensation for the tinme he spent traveling
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bet ween hone and work travel while driving a government
vehicle. Atkinson's enploying agency denied his claimafter
t he GAO deci ded Ford; he based his admi nistrative appeal on
the original s 640. The GAO held that "the Novenber 19,
1995 anmendnent to section 640 effectively reestablishes the
two-year statute of limtations for any claimwhere the em
pl oyee has received overtime pay under any other |aw or any
claimfor tinme spent commuting. W see no basis for the
assertion that this amendnent does not apply to M. Atkin-
son's claim" 1d.

On Cctober 27, 1995--before passage of the anmendnent to
s 640 or the GAO s decision in Atkinson--plaintiffs brought
this action in district court seeking "mandanmus and injunctive
and declaratory relief." The conplaint challenged Ford's
adoption of a shortened, retroactive statute of limtation; the
GAO s insistence that plaintiffs bring their clains before their
respecti ve agencies; the refusal of those agencies to grant the
clains; and the GAO s refusal to pass on their appeals. In
Suppl ement al Conpl ai nts dated Decenber 13, 1995, and Jan-
uary 29, 1996, plaintiffs added the amendnent to s 640 and
the GAO s decision in Atkinson to their list of requests for
declaratory relief.

Plaintiffs alleged that the GAO s decision in Ford and the
anendment to s 640 had of fended due process. They assert-
ed property interests in their back pay clains before the GAO
and in their earned but unpaid conpensation.6 On Cctober
10, 1996, the district court (Judge June L. G een) granted
defendants' notion for sunmary judgnent. The court |ater
denied plaintiffs' notion for reconsideration. Qur review of a
grant of summary judgnment is de novo. Wth one exception
we shall affirmthe district court's judgnment substantially for

6 On appeal, plaintiffs also nmaintain that they have a property
interest in the statute of limtations itself. Brief for Appellants at
45. They cite no support for the assertion of such an interest and
we are aware of none. As explained earlier, the anount of overtine
that plaintiffs can claimis limted by the governing statute of
[imtations. Thus the two are essentially the sane and the sane
anal ysis appli es.

the reasons stated in the court's thorough and well-reasoned
opi nion.7

The district court held that the GAO s prior application of a
Six-year statute of linmtations had been an error. Adans v.
Bowsher, 946 F. Supp. 37, 42 (D.D.C. 1996). It decided that
plaintiffs had no property interest in their pending adm nis-

trative clains because "a cause of action ... affords no
definite or enforceable property right until reduced to a fina
judgrent." Id. at 41 (quoting Austin v. Gty of Bisbee,

Arizona, 855 F.2d 1429, 1436 (9th Gr. 1988)). See also

Sowel | v. American Cyanamid Co., 888 F.2d 802, 805 (11lth

Cr. 1989); Hammond v. United States, 786 F.2d 8 (1st Cir.
1986). Wthout reaching the issue whether enactnment of the
original s 640 gave certain plaintiffs property rights in their



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #97-5121  Document #378087 Filed: 08/28/1998

unpaid overtine, we agree with the district court that any
such property interest could be extinguished so long as the
retroactive economc |legislation net the guarantees of due
process. See Ceneral Mtors Corp. v. Ronein, 503 U S. 181

191 (1992). Analyzing the legislative history of the amend-
ment to s 640, the district court found that the statute had a
"legitimate | egislative purpose which was furthered by ration-
al nmeans."” 946 F. Supp. at 44 (relying on Pension Benefit
Quaranty Corp. v. RA Gay & Co., 467 U S 717, 730 (1984)
and Usery v. Turner El khorn Mning Co., 428 U S. 1, 15
(1976)). The court enphasized that Representative Light-
foot's statement indicated a desire to pronote fairness and to
equate "the rights enjoyed by federal enployees to those of
private sector enployees.” 946 F. Supp. at 43.

7 Appellees have noved to strike section Il of plaintiff-
appel l ants' reply brief on the ground that it raised i ssues not
advanced in their opening brief. Plaintiffs there contended for
first time that the Back Pay Act, 5 U.S.C s 5596, and the Cvil
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t he

Service ReformAct, 5 U S.C. s 7121(a), display congressional intent

to treat federal and private sector enployees differently. See
Reply Brief for Appellants at 10-13. It is our practice not to
consider any issue "raised for the first tine in a reply brief,’
at whi ch the opposing side has no opportunity to respond. See
Rol | i ns Environnental Servs., Inc. v. EPA 937 F.2d 649, 652 n.2
(D.C. CGr. 1991). W grant the notion to strike.

a point
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As for plaintiffs' equal protection claim the district court

determ ned that plaintiffs and the Kinsley claimnts, whose
clains had been subject to a six-year statute of linmtations,
were not simlarly situated. 1d. at 45. Unlike the clainmants
in Kinsley, plaintiffs did not have a sufficiently devel oped
factual record for their clainms to be processed by the GAO
prior to the enactnent of the anmendnment. |In addition
plaintiffs charged that the GAO violated the Adnmi nistrative
Procedure Act in deciding Ford and in failing to handle their
cases in atinmely fashion--i.e., before s 640 was anended
Such cl aims were noot, the district court concluded, because
Congress "had inpliedly adopted the two or three-year |im-
tation period" and the anendment "passe[d] constitutiona
muster.” 946 F. Supp. at 45. Thus the Ford and Atkinson
decisions were valid and it was beyond the power of the court
to conpel the GAOto apply a longer statute of limtations.

VWile we therefore are in general agreenent with the
district court, we cannot affirmthe portion of the court's
decision holding that plaintiffs' "property” had not been taken
wi t hout just conpensation, in violation of the Fifth Arend-
ment to the Constitution. See Adans, 946 F. Supp. at 44.
Applying the test for a conpensable taking set forth in
Connol ly v. Pension Benefit Guaranty Corp., 475 U S. 211
224-25 (1986), the district court concluded that any economc
i npact on individual plaintiffs was slight, that the anended
s 640 did not "unduly interfere with a distinct investnent-
backed expectation,” and that "the nature of the action taken
by Congress is not inconsistent with the purpose behind the
taki ngs clause.” 946 F. Supp. at 44.

Repeating the argunent they nade below, plaintiffs argue
that "deprivation of [their] previously earned FLSA wages
constitutes an unlawful taking of [their] |abor wi thout just
conpensation under the Fifth Anendnent." Brief for Appel-
lants at 19. We are without jurisdiction to decide this claim
The usual remedy for unconstitutional takings is "a suit for
nmoney damage (i.e., the 'just conpensation' that the Constitu-
tion assures) under the Tucker Act in the Court of Federa
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Clains, 28 U S.C s 1491...." 8 Student Loan Marketing
Ass'n v. Riley, 104 F.3d 397, 401 (D.C. Gir. 1997). "Except in

cases in which the ampbunt in controversy is |less than $10, 000,
in which event jurisdiction is concurrent with the federa
district courts, see 29 U S.C. s 1346(a)(2), the Federal Cains
Court's jurisdiction in such actions is exclusive." Railway
Labor Executives' Ass'n v. United States, 987 F.2d 806, 816
(D.C. Cr. 1993). Wile there may be certain exceptions

"invol v[ing] mandates of direct transfers of noney to the
governnent," see Student Loan Marketing Ass'n, 104 F. 3d at

401 (quoting In re Chateaugay Corp., 53 F.3d 478, 493 (2d

Cr. 1995)), they are not applicable here. At oral argunent,
counsel for the plaintiffs represented that each of their indi-
vidual clains amounted to nore than $10,000. |If that were
true, the district court would not have had jurisdiction to hear
the taking claimin the first place. Even if each back pay
claimwere | ess than $10,000 and jurisdiction was based on

the "Little Tucker Act" (28 U.S.C. s 1346(a)(2)), the United
States Court of Appeals for the Federal Grcuit--not us--

woul d have exclusive jurisdiction over the appeal. See 28
US. C s 1295(a)(2). Either way then, plaintiffs' taking claim
is not properly before us.9 W therefore remand the takings

8 Inrelevant part 28 U S.C. s 1491(a) (1) provides:

The United States Court of Federal Cains shall have juris-
diction to render judgnent upon any clai magainst the United
States founded either upon the Constitution, or any Act of
Congress or any regul ati on of an executive departnent, or
upon any express or inplied contract with the United States, or
for liquidated or unliquidated damages in cases not sounding in
tort.

9 After oral argument, the parties called our attention to two
recently deci ded cases--National Treas. Enployees Union & Fed-
eral Deposit Ins. Corp., 53 F.L.R A. No. 134 (Feb. 27, 1998); and
Eastern Enterprises v. Apfel, 118 S. C. 2131 (June 25, 1998)
(plurality opinion). Neither decision affects the outconme of this
case. National Treasury Enpl oyees Union appears to support the
reasoning of the district court. |In Eastern Enterprises, four Jus-
tices concluded that it was within the district court's power to
award equitable relief for a claimarising under the Takings d ause.
See 118 S. . at 2145 (quoting In re Chateaugay Corp., 53 F.3d at

issue to the district court for a determ nati on of whet her
jurisdiction was proper under the Little Tucker Act, 28
US C s 1346(a)(2).

For the reasons stated above, the district court's grant of
summary judgment is affirmed in part and reversed and
remanded in part.

So ordered.

493). Unlike Eastern Enterprises, plaintiffs here are not threat-
ened with a taking by a "challenged statute” that "requires a direct
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transfer of funds" fromthemto the governnent. See id. Rather,

t hey seek compensation fromthe government for unpaid overtine.

The only effect of a longer statute of limtations would be to grant
plaintiffs nmore money. Thus the circunstances found to support

district court jurisdiction in Eastern Enterprises do not exist in this
case.
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