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were Lois J. Schiffer, Assistant Attorney Ceneral, Karen L
Egbert, Attorney, U S. Departnment of Justice, Sara Schnee-
berg, Attorney, Environnental Protection Agency, and Peter
J. Plocki, Attorney, U S. Departnent of Transportation

Before: Wald, WIlianms and Tatel, Circuit Judges.

pinion for the Court filed by Crcuit Judge Tatel

Di ssenting opinion filed by Grcuit Judge WIIians.

Tatel, Circuit Judge: Petitioner challenges several provi-
sions of the 1997 Final Rule issued by the Environnenta
Protecti on Agency pursuant to the 1990 anendnents to the
Clean Air Act. That statute prohibits a netropolitan plan-
ni ng organi zation from approving and the Departnent of
Transportation fromfunding any transportation project un-
less it cones froma regional transportation plan and program
that conformto applicable state-level air quality standards.
Because the chall enged "conformty" and "grandfather" regu-

[ ations allow both | ocal approval and federal funding of trans-
portation projects that satisfy neither this requirenment nor
the single exception the statute permts, we hold that these
regul atory provisions violate the Clean Air Act. In addition
we remand the regul ati ons which allow conformty to be

based on emi ssions budgets unapproved or di sapproved by

EPA for further proceedings to harnoni ze those regul ati ons
with the statute's general conformty requirenents. Finally,
we hold that the regulation which allows conformty to be
based on revi sed budgets that include "safety margi n" em s-
sions violates the statute's requirenent that conformty be
eval uat ed agai nst approved or applicable air quality stan-

dar ds.

The Clean Air Act establishes a joint state and federa
program for regulating the nation's air quality. The Act
requires EPA to establish National Anbient Air Quality
St andards ("NAAQS') for various pollutants. See 42 U S.C
s 7409 (1994). It also requires each state to adopt a State
| mpl enentation Plan (known as a "SIP') that "provides for
i npl enent ati on, mai ntenance, and enforcenent of [ NAAQS]

in each air quality control region (or portion thereof) wthin

such State.” 1d. s 7410(a)(1). SIPs nust include "enforce-
able emission limtations and other control neasures, neans,
or techniques ... , as well as schedules and tinmetables for
conpliance, as may be necessary or appropriate” to neet the
NAAQS. 1d. s 7410(a)(2)(A). "[A]fter reasonable notice and

public hearings," each state must submt a SIP with such
pollution control strategies to EPA. Id. s 7410(a)(1). EPA
typically approves SIPs pursuant to notice-and-coment rule-
maki ng.

In 1977, Congress amended the Clean Air Act to ensure
that transportation planning at the local |evel conforms to
pol lution controls contained in approved SIPs. To acconplish
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this, the 1977 anendments prohibit federal agencies from
assi sting, approving, or supporting "any [transportation] ac-

tivity which does not conformto [an applicable SIP]." Pub
L. No. 95-95, tit. |, sec. 129(b), s 176(c), 91 Stat. 745, 750
(1977).

Because Congress "offered little guidance"” on the 1977
conformty requirement, and because federal agencies "l arge-
ly ... ignored" it, Cean Air Conference Report, 136 Cong
Rec. 36,103, 36, 105-06 (1990), Congress anended the Act
again in 1990 to expand the content and scope of this require-
ment. See Pub. L. No. 101-549, tit. |, sec. 101(f), 110(4),

s 176(c), 104 Stat. 2409, 2470 (1990) (codified at 42 U S.C.
s 7506(c)). The focus of this case, the 1990 anmendnments do
two things. First, they establish general criteria for deter-
m ni ng whet her a transportation activity confornms to a SIP:

(1) .... Conformty to an inplenmentation plan neans--

(A) conformity to an inplenentation plan's purpose
of elimnating or reducing the severity and nunber of
viol ations of the national anmbient air quality standards
and achi evi ng expeditious attainment of such stan-
dards; and

(B) that such activities will not--

(1) cause or contribute to any new viol ati on of any
standard in any area;

(ii) increase the frequency or severity of any exist-
ing violation of any standard in any area; or

(iii) delay tinely attainnent of any standard or any
required interimem ssion reductions or other mle-
stones in any area.

42 U S.C. s 7506(c)(1l). Heads of federal agencies have "an
affirmative responsibility” to assure conformty of any feder-
ally assisted or approved activity to an applicable SIP. Id.

Second, the 1990 amendnents integrate the attainnent and
mai nt enance of air quality standards with the specific trans-
portation planning process prescribed by the U ban Mass
Transportation Act. As the Cean Air Conference Report put
it, "[t]he purpose of the new 'conformty' requirenment is to
ensure that the transportati on systens choi ces nmade by the
community and incorporated into the regional transportation
plan required by [federal transportation statutes] are consis-
tent with achieving the allowable enission targets for each
pol | utant assigned to nobile sources in the SIP." 136 Cong.
Rec. at 36,106 col.2. Under the Urban Mass Transportation
Act, the governor of each state, in agreement with | oca
of ficials, must designate a netropolitan planning organization
(known as an "MPQO') for each urban area with nore than
50, 000 people. See 49 U S.C. A s 5303(c)(1). The MPO pl ans
for the transportation needs of that area. It devel ops a |ong-
range transportation plan (referred to in the statute as a
"plan") which specifies the facilities, services, financing tech-
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ni ques, and managenent policies that will conprise the area's
transportati on systemover a 20-year period, see id. s 5303(f),
as well as a short-termtransportation inprovenent program
(referred to in the statute as a "progranm and in the regul a-
tions as a "TIP') which identifies and prioritizes the specific
transportation projects to be carried out over the next three
years, see id. s 5304(b). The heart of the Clean Air Act's
1990 conformty requirenents consists of the follow ng re-
strictions on approval and funding of transportation plans,
programns, and projects:

(2) Any transportation plan or program devel oped
pursuant to Title 23 or the Urban Mass Transportation
Act shall inplement the transportation provisions of any

applicable inplenmentation plan ... applicable to all or
part of the area covered by such transportation plan or
program No Federal agency may approve, accept or

fund any transportati on plan, programor project unless
such plan, program or project has been found to conform
to any applicable inplenmentation plan in effect under this
chapter. In particular--

(A) no transportation plan or transportation im
provenent program may be adopted by a [MPQ, or be
found to be in conformity by a [MPQQ until a fina
determ nati on has been made that em ssions expected
frominplenmentati on of such plans and prograns are
consistent with esti mates of emi ssions from notor
vehi cl es and necessary eni ssions reductions contai ned
in the applicable inplenentation plan ...;

(C) a transportation project may be adopted or ap-
proved by a [MPQ or any recipient of funds designat-
ed under Title 23 or the Urban Mass Transportation
Act, or found in conformty by a [MPQ or approved,
accepted, or funded by the Departnent of Transporta-
tion only if it neets either the requirenents of subpar-
agraph (D) or the follow ng requirenents--

(1) such a project comes froma conformng plan
and program

(D) Any project not referred to in subparagraph (C
shall be treated as conformng to the applicable inple-
mentation plan only if it is denonstrated that the
projected em ssions fromsuch project, when consid-
ered together with em ssions projected for the con-
form ng transportation plans and progranms within the
nonatt ai nment area, do not cause such plans and pro-
grans to exceed the em ssion reduction projections
and schedul es assigned to such plans and prograns in
the applicable inplementation plan
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42 U S.C. s 7506(c)(2). According to the Agency, these provi-
sions apply only to "nonattai nnent" areas (i.e., areas that

have not met an air quality standard for a particular pollu-
tant) and to "mai ntenance" areas (i.e., former nonattai nment
areas that have net the appropriate standard). See 40
C.F.R ss 93.101, 93.102(b) (1998).

In addition to specifying general conformity criteria and
i mposing restrictions on regional transportation planning, the
1990 anmendnents establish conformty criteria that apply to
transportation plans, progranms, and projects prior to Agency
approval of a submitted SIP. See 42 U S.C. s 7506(c)(3).
The anmended Act al so authorizes EPA to promul gate criteria
and procedures for determning conformty, provided that "in
no case shall [conformty] determ nations for transportation
pl ans and programnms be | ess frequent than every three years."
Id. s 7506(c)(4)(B)(ii).

EPA first issued criteria and procedures for maki ng con-
formty determinations in 1993. See 58 Fed. Reg. 62,188

(1993). It then anended those procedures in a series of
rul emaki ngs. See 60 Fed. Reg. 40,098 (1995); 60 Fed. Reg.
57,179 (1995). In recent years, this court has heard two

chal | enges to these anended rules. See Sierra Cub v. EPA
129 F.3d 137 (D.C. Cr. 1997) (invalidating one-year exenp-
tion fromstatutory conformty requirenments for transporta-
tion activities in nonattai nment areas); Environmental De-
fense Fund, Inc. v. EPA 82 F.3d 451 (D.C. Cr. 1996)
(uphol di ng various regul ati ons as reasonable interpretations
of the statute).

In this case, petitioner Environnental Defense Fund ar-
gues that various provisions of EPA's nost recent Final Rule,
see 62 Fed. Reg. 43,780 (1997) (codified at 40 C.F.R
ss 93.100-93.128), violate the conformty requirements set
forth in the 1990 anendnents to the Clean Air Act. Specifi-

cally, petitioner contends: (1) that section 93.121(a)(1) of the

regul ations unlawfully pernmts |local authorities to approve
transportation projects in the absence of a currently conform
ing transportation plan and program (2) that section
93.102(c) (1) suffers fromthe same defect with respect to
federal funding of transportation projects; and (3) that sec-
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tions 93.118(e) (1), 93.120(a)(2), and 93.124(b) unlawfully re-
quire or permit conformty determ nations to be based on

em ssi ons budgets in SIPs that EPA has di sapproved or not

yet approved.

Applyi ng Chevron's two-step inquiry, we take up each claim
in turn. W begin by asking "whether Congress has directly

spoken to the precise question at issue."”™ Chevron U S A Inc.

v. Natural Resources Defense Council, Inc., 467 U S. 837, 842
(1984). If so, "that is the end of the matter; for the court, as
wel | as the agency, must give effect to the unanbi guously
expressed intent of Congress.” |1d. at 842-43. However, if

"the statute is silent or anbiguous with respect to the specific
i ssue,"” we mnmust defer to the Agency's construction of the
statute as long as it is reasonable. 1d. at 843.

We start with EDF's challenge to section 93.121(a)(1) of the
regul ati ons, which provides that an MPO or other recipient of
federal funds nay adopt or approve a regionally significant
transportation project if "[t]he project was included in the
first three years of the nobst recently conformng transporta-
tion plan and TIP (or the conformity determ nation's regional
em ssi ons anal yses), even if conformty status is currently
lapsed.” 40 CF.R s 93.121(a)(1). Conformty status of a
transportation plan or program | apses when nore than three
years pass w thout a new conformty determ nati on by an
MPO or the Department of Transportation. See 42 U.S.C.

s 7506(c)(4); 40 CF.R s 93.104(b)(3), (c)(3). Under section
93.121(a)(1), local officials nay approve a transportation pro-
ject as long as it once appeared in a conform ng plan and
program even if the plan and program no | onger conform at

the tine of project approval. By authorizing this result,
petitioner argues, section 93.121(a)(1l) violates the Cean Air
Act's requirenent that projects "come[ ] froma conformng

pl an and program" 42 U S.C. s 7506(c)(2)(C. W agree.

At the outset, we think it inmportant to make clear that this
di spute over the legality of section 93.121(a)(1) relates only to
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approval of non-federally funded projects. The Agency's rule
makes cl ear that local transportation projects receiving feder-
al funds nust satisfy a nore stringent conformty require-
ment than section 93.121(a)(1). Federally funded projects

may not proceed unless there exists "a currently conform ng
transportation plan and currently conforming TIP at the tine
of project approval.” 40 C.F.R s 93.114 (enphasis added).

In other words, during a plan or program conformty | apse,

an MPO may not find a federally funded project to be in
conformty, and therefore that project may not go forward.

The question here is whether non-federally funded projects--
defined as "projects which are funded or approved by a

reci pient of federal funds ... but which do not rely at all on
any [federal] funding or approvals,” 62 Fed. Reg. at 43, 788--
may attain conformity status in the absence of a currently
conform ng plan and program

W& begin with the text of the Cean Air Act. Under
section 7506(c)(2)(C, an MPO may find a |l ocal transportation
project to conformwith an applicable SIP only if the project
nmeets one of two requirenments: Either it must "come[ ] from
a conformng plan and program" id. s 7506(c)(2)(CO (i), or its
"projected enmi ssions..., when considered together with em s-
sions projected for the conform ng transportation plans and
prograns within the nonattai nment area, [nust] not cause
such plans and prograns to exceed the em ssion reduction
projections and schedul es assigned to such plans and pro-
grans in the applicable [SIP]," id. s 7506(c)(2)(D). daimng
that the requirenent that a project "conme froma conformng
pl an and prograni is anbi guous, EPA insists that it has
reasonably construed this requirenent to pernmt project ap-
proval during a conformity |apse, as |long as the project comnes
fromthe first three years of a once-conform ng plan and
program This approach, EPA argues, strikes the proper
bal ance between protecting air quality and avoi di ng di srup-
tion to the transportation planning process. According to
petitioner, the statutory text |eaves no anbiguity: A project
that "conmes froma conform ng plan and prograni neans a
project that cones froma currently conform ng plan and
program Therefore, EDF argues, the statute prohibits ap-
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proval of any projects, federally funded or not, during a
conformty | apse.

G ving these words their ordinary meaning, we interpret
t he phrase "cones froma conformng plan and prograni--a
phrase entirely in the present tense--to refer to projects that
conme froma currently conform ng plan and program But
even were it possible to read the phrase, as EPA and our
di ssenting coll eague do, to refer to projects that come froma
previously conform ng plan and program we think this inter-
pretation is foreclosed by Congress's use of the terns "con-
form ng plan and program in section 7506(c)(2)(D), by the
general conformty criteria of section 7506(c)(1), and by the
| egislative history of the conformty requirenents.

Section 7506(c)(2)(D) states that a project not included in a
conform ng plan and program may be found to conformonly
if its projected em ssions "when considered together with
em ssions projected for the conformng transportation plans
and progranms within the nonattai nnent area,” do not exceed
the SIP enmi ssions budget. 42 U S.C. s 7506(c)(2)(D). This
provi sion enables a project to attain conformty status "only if
the regi onal plans and prograns are in conformty at the tine
the project is reviewed.” Cean Air Conference Report, 136
Cong. Rec. at 36,108 col.1. Indeed, inits 1996 notice of
proposed rul emaki ng, which led to the Final Rule challenged
here, EPA acknow edged t hat

[t]he option provided in section [7506](c)(2)(D) for new
projects that were not previously included in a transpor-
tation plan/ TIP or supporting regional em ssions analysis
to denonstrate conformty cannot apply during a trans-
portation plan/ TIP conformty | apse, because it requires
a denonstration that "conform ng transportation plans

and TIPs" would still conformwhen the enissions of the
new project are considered. Wthout a conform ng
transportation plan and TIP in place, this cannot be
denonstr at ed.

61 Fed. Reg. 36,112, 36,120 col.2 (1996). W thus have no
doubt that the word "conform ng" in section 7506(c)(2)(D)
means presently conformng. Since section 7506(c)(2)(D) pro-
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vides an alternative neans of denonstrating project conform -
ty when a project does not "cone froma conform ng plan and
program™ it would be quite odd to read the word "conform

ing" in section 7506(c)(2)(C to nean sonething different from
what it neans in section 7506(c)(2)(D).

Mor eover, were we to read the word "conform ng" the way
EPA suggests, then there would be no assurance that pro-
jects approved under section 7506(c)(2)(C) would help elim-
nate, reduce, or prevent violations of national anbient air
qual ity standards, as required by section 7506(c)(1). Accord-
ing to that provision, a "conform ng" transportation project is
one that will contribute to "elimnating or reducing the severi -
ty and nunber of violations of the [ NAAQS] and achi evi ng
expedi tious attai nment of such standards,” 42 U.S.C.
s 7506(c)(1)(A), and that "will not--(i) cause or contribute to
any new violation of any standard in any area; (ii) increase
the frequency or severity of any existing violation of any
standard in any area; or (iii) delay tinely attai nment of any
standard or any required interimemssion reductions or other
mlestones in any area,” id. s 7506(c)(1)(B). Though doubt -
ing the applicability of section 7506(c)(1l) to projects approved
under section 7506(c)(2), the dissent neverthel ess concedes
that section 7506(c)(2)(A) expressly incorporates the require-
ments of section 7506(c)(1)(B) and nmakes them applicable to
projects approved under section 7506(c)(2). See Dissenting
pinion ("Dissenting Op.") at 7. Absent a currently conform
ing plan and program there is no certainty that a regionally
significant transportation project will satisfy any of the sec-
tion 7506(c)(1)(B) conformty criteria. EPA's interpretation
of section 7506(c)(2)(C) thus eviscerates the requirenents of
section 7506(c)(1)(B) and therefore also the requirenents of
section 7506(c)(2)(A), creating an untenabl e inconsistency not
only between section 7506(c) (1) and section 7506(c)(2), but
al so within section 7506(c)(2) itself.

Qur dissenting coll eague accuses us of "enmbrac[ing] an
argunent” raised by petitioner "in two sentences of its 'Sum
mary of Argunent,' but not at all thereafter.” Dissenting Op.
at 4. Wth all due respect, we think the dissent unfairly

Page 9 of 32
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characterizes petitioner's brief. It is true that petitioner first

sets forth this argunment in the "Sunmary of Argunent":

The rule ... underm nes Congress' decision to ensure

that long-terminvestnment of resources in regional trans-
portation systens contribute to 'elimnating or reducing
the severity and nunber of [NAAQS violations]' (re-
quired by s 176(c)(1)(A)) by requiring re-assessnent of
the conformty of the planned regional transportation
system every three-years [sic]. 42 US.C

s 7506(c)(4)(B)(ii). By allowing projects froma plan that
no | onger neets regional emn ssion budgets to be ap-
proved, the rule allows el enents of the non-conform ng
plan to be inplemented which can interfere with prog-
ress toward attaining the NAAQS

EDF Br. at 13 (alteration in original). But far fromfailing to
mention this argunment later in its brief, petitioner devotes
three pages of its "Argunent” section to developing the claim
See id. at 23-25. EDF opens this discussion by citing section
7506(c)(4)(B)(ii) for the proposition that "conformty determ -
nations for a plan and/or programexpire at |east every three
years by operation of law "™ 1d. at 23. It then argues that
"[t]he three-year limt on transportation plans and TIPs plays
an inportant role by assuring that plans and TIPs continue to
reflect the |latest em ssion targets for a region," specifically
ment i oni ng em ssion reduction targets related to statutorily-
prescri bed ozone and car bon nonoxi de attai nment goals. Id.

at 24. "Wthout the obligation to renew conformty findings
every 3 years," EDF concludes, "regions could continue im

pl ementing transportation systens designed to neet ol der

em ssion targets no | onger adequate to attain the NAAQS. "

Id. In addition to paraphrasing the claimfirst stated in the
"Summary of Argunent,"” which explicitly invokes section

7506(c) (1), this last sentence plainly manifests petitioner's
belief that EPA's rule fails to ensure that transportation

pl ans, progranms, and projects will help "achieve expeditious
attai nment of [NAAQS]" and will not "delay tinely attain-

ment of any [ NAAQS]," as section 7506(c) (1) requires. 42
US.C s 7506(c) (1) (A, (c)(1)(B)(iii). W think that petitioner
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has adequately chall enged EPA' s regul ati on under section
7506(c) (1).

The legislative history of the 1990 conformty requirenments
provi des one final reason why we think the phrase "conform
ing plan and program' refers to currently conform ng pl ans
and programs. Congress inposed new conformty require-
ments in order to integrate transportation planning at the
| ocal level with attainnent and mai ntenance of air quality
standards at the state level. See Cean Air Conference
Report, 136 Cong. Rec. at 13,106 col.1 (noting that the statute
"will require transportation planning agencies to viewtheir
task as the devel opnent of a transportation systemthat
meets ... both nobility needs and air quality objectives").
By requiring plans and progranms to conformto applicable
SIPs at the tine of project approval, Congress sought to
ensure that "transportation plans and prograns [woul d] serve
as part of the pollution control strategy for the metropolitan
area.” 1d. To be sure, plans and prograns could al so serve
this pollution control function, as EPA explains, by "ac-
count[ing] for and offset[ting] if necessary the em ssions of
any non-federal projects that are inplemented during a con-
formty lapse.” 62 Fed. Reg. at 43,790 col.1. But that
approach would invite | ocal decision-makers to approve trans-
portation projects while deferring devel opment of pollution
control strategies during conformty |apses, thereby subvert-
ing Congress's intent that the two processes--transportation
pl anni ng and pol lution control --occur simltaneously. See
136 Cong. Rec. at 36,107 col.2 (regional planning process
shoul d identify "the conprehensive transportati on systemfor
a netropolitan area" in the context of a "conprehensive
consi deration of alternatives ... and careful analysis of op-
tions that can contribute toward achieving the air quality
objectives of the Cean Air Act").

The Conference Report al so describes section 7506(c)(2) (D)
as an "exception"--indeed, it is the only exception--to the
general rule of section 7506(c)(2)(C. Id. at 36,108 col.1.
Under section 7506(c)(2)(D), an excluded project may go
forward only if its expected em ssions, together with the
expected em ssions fromcurrently conform ng plans and
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prograns, do not exceed the em ssions ceilings in the applica-
ble SIP. As we indicated earlier, both Congress and EPA
interpret the word "conforming" in this provision to nmean
currently conformng. See supra at 9. Section 7506(c)(2) (D)

t hus shows that Congress wanted no transportation projects

to proceed w thout assurance that they would not underm ne
attai nment or mai ntenance of current air quality standards.
Directly contravening this nmandate, the Agency's rule allows

| ocal officials to approve transportation projects included in
pl ans and programnms that previously conforned but presently

do not. See 40 CF.R s 93.121(a)(1). Because the conform -
ty status of such projects bears no relation to current air
quality attainnent or naintenance goals, their approval car-
ries no guarantee that their emssions will neither violate
current standards nor contribute to existing violations. In-
deed, in the preanble to the 1997 Final Rule, EPA admts--

wi t hout qualification and contrary to its position in this case--
that "projects cannot be approved if the plan and TIP have

| apsed.” 62 Fed. Reg. at 43,797 cols.1-2.

EPA offers two additional justifications for its interpreta-
tion of section 7506(c)(2)(C). Neither survives scrutiny.
First, the Agency points out that under a regul ation effective
since 1995, a certain category of transportation projects called
transportation control neasures ("TCMs") may proceed even
in the absence of a currently conform ng plan and program
See 40 CF. R s 93.114(b). According to the Agency, this
exenption shows that section 7506(c)(2)(C) of the statute
requires no currently conform ng plan and program at the
time of project approval. But we see no reason to extend the
exenption for TCMs to ordinary transportation projects,
since the former reduce pollution, see id. s 93.101, while the
latter add to it. TCMs are "specifically identified and com
mtted to in the applicable inplenmentation plan,” id., and
exenpted fromthe requirenents of section 7506(c)(2)(C be-
cause, as the Agency explained in the preanble to the 1995
rule, "[b]y definition, a TCMin an approved SIP conforns to
the SIP because it is contained in the SIP." 60 Fed. Reg. at
57,180 col .2. This rationale has no applicability to non-TCM

Page 12 of 32
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proj ects because such projects never appear in SIPs. See id.
at 57,180 col. 3.

Second, the Agency argues that although the statute re-
qui res plan and program confornmty determ nati ons at | east
once every three years, see 42 U S.C. 7506(c)(4)(B)(ii), the
statute contains no such requirenent for project conformty
determ nations. Inferring fromthis that Congress intended
project conformty to be determ ned not nore than once,

EPA mai ntains that a project included in a previously con-
form ng plan and programretains its conformty status, even
if conformty of that plan and program eventually | apses. W
di sagree. Although the statute suggests that Congress did
not intend project conformty determ nations to occur every
three years, it does not follow that Congress intended project
conformty determinations to occur only once. Based on our
anal ysis above, we read the statute to require non-federally
funded projects to follow the three-year conformty determ -
nati on schedul e applicable to transportation plans and pro-
granms up to the point of MPO approval. After MPO approv-

al, non-federally funded projects need undergo no further
conformty determ nations.

In sum the | anguage and history of the statute's conform -
ty requirenments show that Congress intended transportation
pl anning and air quality managenent to proceed in | ock step
By allowi ng | ocal approval of transportation projects in the
absence of currently conform ng plans and prograns, the
Agency's regul ati on underm nes section 7506(c)(2)(C's crite-
ria for denonstrating conformty of regionally significant
transportation projects to state-level air quality standards.
Fi ndi ng cl ear congressional intent and thus no need to pro-
ceed to Chevron's second step, we hold that section
93.121(a)(1) of the regulations violates the Clean Air Act.

Next, petitioner challenges section 93.102(c)(1) of the regu-
| ati ons, which provides that

[p]rojects subject to this subpart for which the NEPA
process and a conformty determ nati on have been com

pl eted by DOT nmay proceed toward inplenentation

wi thout further conformty determ nations unless nore

than three years have el apsed since the nost recent

maj or step (NEPA process conpletion; start of final

design; acquisition of a significant portion of the right-of-
way; or approval of the plans, specifications and esti-

mat es) occurred.

40 CF.R s 93.102(c)(1). Known as the "grandfather" rule,
this section reflects the Agency's view that "there should only
be one point in the transportation planning process at which a
project-level conformty determination is necessary." 62 Fed.
Reg. at 43,783 col.2. According to petitioner, this regulation
i ke the one di scussed above, violates section 7506(c)(2)(C of
the statute because it allows transportation projects to re-
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ceive federal funding in the absence of a currently conformng
pl an and program Again, we agree.

To under stand how t he "grandfather” rul e works, consider
the followi ng hypothetical: In 1993, an MPO approves and
adopts a regional highway project--for exanple, an urban
beltway. At the tinme, the beltway is included in both a
conform ng plan and a conform ng program Three years
later, in 1996, the confornmity status of the plan and program
| apses. In 1997, the MPO acquires a significant portion of
the right-of-way for the beltway. Today, ready to start
bui | di ng, the MPO seeks funding fromthe Departnent of
Transportation. EPA's "grandfather" rule would all ow DOT
to fund the beltway, since a "major step"--acquisition of
right-of-way--occurred within the past three years. But
section 7506(c)(2)(C's conformty requirenment expressly pro-
hi bits DOT from "approv[ing], accept[ing], or fund[ing]" the
bel tway unless it "conmes froma conformng plan and pro-
gram"™ This means that no transportation project may re-
ceive federal funds in the absence of a currently conformng
pl an and program See supra Part Il. Therefore, to the
extent that section 93.102(a)(1l) of the regul ations allows pro-
jects to receive federal funds during plan and program con-
formty lapses, it violates the Cean Air Act.
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Defending its "grandfather" rule, EPA cites Environnmen-
tal Defense Fund, Inc. v. EPA, supra. But that case sus-
tained the "grandfather” rule only as a transition neasure "to
avoid inmedi ate 'retroactive' inplenentation of the new
[1990] conformity requirenent which would i npose a substan-
tial and unforeseen burden on federal projects that had
al ready satisfied existing federal requirenments [i.e., NEPA
review]." 82 F.3d at 456. Nothing in that decision supports
what the Agency has done here--forever exenpting a project
fromfurther conformty determnations where the project's
nost recent conformity determ nation occurred nore than
three years ago and where a "mmjor step" occurred within the
past three years.

VWi le invalidating section 93.102(a)(1) with respect to fed-
erally funded projects, we note that the statute does not
precl ude the "grandfather"” clause fromapplying to non-
federally funded projects. Although section 7506(c)(2)(C of
the statute prohibits MPO or DOT approval of non-federally
funded projects during a plan and program confornmty | apse,
it nowhere prohibits inplenentation of such projects as |ong
as their approval occurred prior to the conformty | apse.

IV

We turn finally to petitioner's challenge to those sections of
the regul ations that permt or require plan, program and
project conformty to be based on notor vehicle em ssions
budgets in SIP revisions that a state has submtted to EPA,
but that EPA has not yet approved or has di sapproved. See
40 C.F.R ss 93.118(e) (1), 93.120(a)(2), 93.124(b). Under
these regul ations, if EPA disapproves a subnmitted SIP revi-
sion without a "protective finding"--i.e., a determ nation that
t he subm ssion "contains adopted control measures or witten
commitnments to adopt enforceable control neasures that fully
satisfy the [relevant statutory] em ssions reductions require-
ments,” id. s 93.101--then "[d]Juring the first 120 days foll ow
i ng [such] disapproval..., transportation plan, TIP, and pro-
ject conformty determ nations shall be made using the notor
vehi cl e em ssi ons budget(s) in the di sapproved control strate-
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gy inplenmentation plan.” 1d. s 93.120(a)(2). Em ssions bud-
gets contained in a submtted SIP revision al so gui de con-
formty determ nations when EPA nakes no finding within 45

days of subm ssion regarding the adequacy of the budgets.

See id. s 93.118(e)(1); see also id. s 93.124(b) (allow ng con-
formty to be based on submitted but not-yet-approved SIP
revisions). Submtted budgets, however, do not supersede

em ssi ons budgets in an approved SIP for the years covered

by the SIP. See id. s 93.118(e)(1).

Conceding that the Clean Air Act generally requires con-
formty to be eval uated agai nst approved SIPs, the Agency
argues that these regul ations represent reasonabl e responses
to statutory silence as to how conformty should be deter-

m ned when no approved SIP exists or when the approved

SIP contains no adequate notor vehicle em ssions budget.

W di sagree. Although the statute nowhere explicitly dic-
tates how conformty should be determ ned under the circum
stances EPA describes, any attenpt by the Agency to fil

t hese gaps nust satisfy section 7506(c)(1)(B)'s generally appli-
cable conformity requirenments. \Where EPA di sapproves a

SIP revision without a protective finding, i.e., wthout deter-
mning that it contains adequate neasures to reduce em s-
sions to statutorily required levels, see 40 C F. R

s 93.120(a)(2), or where EPA fails to deternm ne the adequacy
of notor vehicle em ssions budgets in a SIP revision within 45
days of submission, see id. s 93.118(e)(1), there is no reason
to believe that transportation plans and prograns confornng
to the submtted budgets "will not--(i) cause or contribute to
any new violation of any standard in any area; (ii) increase
the frequency or severity of any existing violation of any
standard in any area; or (iii) delay tinely attai nment of any
standard...." 42 U S.C s 7506(c)(1)(B). Indeed, nothing in
the regul ations requires MPGCs to show that an area's project-
ed em ssions would be |lower if plans and progranms conform

ing to a submtted budget were inplenented than if they

were not. See 62 Fed. Reg. at 43,781 col.2 (noting that

subm tted budgets replaced "build/ no-build test" as measure

of conformty under Final Rule). Even if it were true that
section 93.118(e) gives states an incentive to file em ssions
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budgets conforming to |l aw, see Dissenting Op. at 10, the

regul ation would still violate the statute by allow ng conform -
ty determinations to take effect where federal agencies and
MPCs have not discharged their "affirmative responsibility"

to provide an "assurance of conformty." 42 U S.C

s 7506(c)(1). To be sure, section 93.118(e)(6) of the regul a-
tions provides that "the MPO and DOT's conformty determ -
nati ons [based on unapproved or di sapproved SIPs] will be
deened to be a statenment that the MPO and DOT are not

aware of any information that would indicate that eni ssions
consistent with the notor vehicle em ssions budget” woul d

vi ol ate section 7506(c)(1)(B)'s conformty criteria. But how
can an MPO or DOT satisfy its "affirmative responsibility" to
provi de an "assurance of conformty" through a "deened"
statenent indicating nmere ignorance of non-conformty? For

t hese reasons, we grant petitioner's request that we remand
sections 93.118(e)(1) and 93.120(a)(2) to EPA for further

rul emaki ng to harnoni ze these regul ations with section
7506(c)(1)'s conformty requirenents.

Section 93.124(b) is also inconsistent with the Cean Air
Act, but for a different reason. That provision reads:

If an applicable inplenmentation plan submtted before
Novenber 24, 1993, denonstrates that em ssions from al
sources Will be less than the total emissions that would
be consistent with attainment and quantifies that "safety
margin," the State may submt an inplenentation plan

revi sion which assigns sonme or all of this safety margin
to highway and transit nobile sources for the purposes of
conformty. Such [a SIP] revision ... may be used for

t he purposes of transportation conformty before it is
approved by EPA.

Id. s 93.124(b). Unlike sections 93.118(e)(1) and 93.120(a)(2),
whi ch apply when there is no applicable SIP or no SIP with

an applicabl e em ssions budget, section 93.124(b) applies when
there is an applicable SIP--i.e., it does not purport to fill a
statutory gap. While it may be true that plans and prograns
conformng to a SIP revision under section 93.124(b) "will not
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cause, worsen, or prolong violations of air quality standards,"
Dissenting Op. at 13, the statute neverthel ess requires con-
formty determnations to be based on a SIP "approved or
promul gat ed under section 7410 of this title" where such a

SIP exists. 42 U S.C s 7506(c)(1l); see also id. s 7506(c)(2)
(requiring transportation plans, prograns, and projects "to
conformto any applicable inplenmentation plan in effect under
this chapter"). Indeed, EPA itself has said that it "does not
believe that it is legal to allow a subnmitted SIP to supersede
an approved SIP for years addressed by the approved SIP."

62 Fed. Reg. at 43,783 col.3; see also 40 CF. R s 93.118(e)(1).
Because section 93.124(b) would allow a submtted but unap-
proved SIP revision to supersede an approved SIP, it violates
the G ean Air Act.

V

Qur dissenting coll eague charges that our concl usions today
frustrate EPA's goal of allowing greater flexibility in the
conformty determnation process. See Dissenting Op. at 1.

VWhat ever the Agency's policy goals, our job is to interpret

the statute. Here, the statute inposes an el aborate array of
requi renents that, according to the dissent, anount to "a
congressional effort to mcromanage | ocal transportation
planning." Id. at 1. |If this legislative schene is too onerous,
it is up to Congress to provide relief, not this court.

We grant EDF's petition for review and hold that sections
93.121(a) (1) and 93.102(c)(1) of EPA' s regul ations are unl awf ul
because they depart fromthe criteria for denonstrating
project conformty established in section 7506(c)(2)(C) of the
Clean Air Act. In addition, we remand sections 93.118(e) (1)
and 93.120(a)(2) of the regulations for the Agency to align
these regulations with the general conformty criteria of
section 7506(c)(1)(B). Finally, we hold that section 93.124(b)
of the regulations violates section 7506(c)(1)-(2) of the Act by
allowing a submtted SIP revision to supersede an approved
or applicable SIP.

So ordered.

WIlliams, G rcuit Judge, dissenting: The 1990 conformty
anendnments to the Cean Air Act ("CAA') were intended to
harmoni ze the transportation planning process for polluted
metropolitan areas with air quality plans (technically, "state
i npl enentati on plans” or "SI Ps") established by state author-
ities. In particular, the conformty amendnents prohibit
certain transportation activities fromgoing forward unl ess
rel evant entities have determned that the activities are "in
conformty"--that is, that they nmeet certain criteria relating
to air quality. The Act's conformty requirenents are aston-

i shingly confusing, and could if interpreted as stringently as
possi bl e seriously disrupt state and | ocal transportation plan-
ning. That would "frustrate the process of state and federa
cooperation and the integrated planning that section 176(c) (1)
was created to foster.”™ EDF v. EPA, 82 F.3d 451, 468 (D.C
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Cr. 1996). The EPA attenpted in this rule to reduce disrup-
tion and nake the conformty determ nati on process "nore

| ogi cal and feasible" 62 Fed. Reg. 43,780, 43,781 (1997), by
allowing greater flexibility than it had permtted in its 1993
conformty regul ations. See 62 Fed. Reg. at 43,780. In
accepting all the petitioners' challenges to the rule, the nmjor-
ity undoes much of what EPA intended to acconplish. Al-

though | believe there are three respects in which the EPA

has not adequately explained itself, | cannot find it guilty of
t he t hor oughgoi ng m sunder standi ng of the statute that |eads
the majority to find for EDF on every issue. Accordingly, |

di ssent.

O course when a congressional effort to mcromanage | oca
transportation planning in as nuch detail as this statute is
followed by a judicial decision that the agency nust put states
and localities in an even tighter straightjacket, one nmay fee
t hat Congress asked for it. But one cannot say the same for
t he hapless citizens who nust live with the results.

| . Local approval of nonfederal projects not fromcurrently
conform ng plan and program

The first regulation the majority strikes dowmn is 40 CFR
s 93.121(a)(1). It allows certain nonfederal entities to adopt
or approve projects contained in the first three years of a
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transportation plan and program (i.e., designated for inple-
mentation within those years) that was once in conformty,
even if conformty has since |lapsed. | disagree with the
majority here because | think the regulation reflects a rea-
sonable interpretation of 42 U S.C. s 7506(c)(2)(C. That
provi sion prohibits netropolitan planni ng organizations
(known as "MPGCs") and other recipients of federal funds
from approving certain transportation projects, including

t hose covered by the chall enged regul ati on, unless the pro-
jects "come[ ] froma conform ng plan and program"™ The
majority holds that this phrase requires the projects in
guestion to cone froma plan and programthat conforns at
the tine of approval.

EPA argues that the phrase all ows approval of any project
that comes froma plan and programthat confornmed at one
time, even if the approval is given after confornmty has
| apsed. The statutory text pernmits EPA's view, and the
agency's interpretation is reasonable in light of its goal of
protecting localities fromdisruption caused by conformty
| apses, which appear frequently to be beyond | ocal control
The Departnent of Transportation must redeterm ne the
conformty of plans and prograns every three years, and
must al so nake a new conformity determ nation within 18
nmont hs of EPA approval of a SIP revision that establishes or
changes em ssions budgets, anong other circunstances. |f
the DOT fails to make the required determ nations within the
prescribed time frames, conformty will |apse. See 40 CFR
ss 93.104(b)(3), 93.104(e).

The majority argues that since the phrase "cones froma
conform ng plan and progrant is in the present tense, its
"ordinary nmeaning" is "cones froma currently conform ng
pl an and program” M. Op. at 9. But that is too sinple;

t he phrase is anbiguous. "Cones from X' can nean "has its
originin X " and when the phrase is used that way, the tine
for determining Xs qualities can be the tine of origination
A Bel faster who 10 years from now says he "conmes from a

bl eeding I and” will be understood--no matter how effective
the recent peace accord. A |ayabout who says he "cones
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froma hard-working fanmly" can be telling the truth even if
all his relatives are dead.1

The majority advances three argunents agai nst EPA's
interpretation here--one based on the use of the word "con-
form ng" el sewhere in the statute, another on the require-
ments of another statutory provision dealing with conformty,
and the third on the legislative history. None is persuasive.

First, the mpjority appeals to the use of the word "con-
form ng" as an adjective in s 7506(c)(2)(D). This argunent
starts with the decision that the "conform ng” is used in that
provision to nmean "currently conformng." Next, the majori-
ty argues that since (c)(2)(D) and (c)(2)(C provide alternate
ways of determ ning project conformty, the termshould be
read to nmean the sanme thing in each paragraph. Toget her
these propositions lead the mgjority to the concl usion that
(c)(2)(C) also requires a "currently conformng" plan

The determination that (c)(2)(D) requires a "currently con-
form ng" plan is surely contestable.2 But even if it is correct,
it was reasonable for EPA to decide that this stricture did not
carry over to (c)(2)(C. First, the provisions differ in |an-

1 It mght be said that transportation projects do not "originate"
in transportation plans or prograns; projects in a plan may be
nmore |ike stories in an anthol ogy than chapters in a novel. But the
hypot hesis is not strong enough to give the phrase "cones froma
conform ng plan" the clear neaning that the mgjority finds. The
statute establishing the federal transportation planning process
prescribes the designation of MPGs to carry out a "continuing,
cooperative, and conprehensive" planning process, 23 U S.C
s 134(a), by devel oping pl ans and prograns that contain the pro-
jects to be inplenmented, id. s 134(h)(2)(A). This language, if
anyt hi ng, suggests the novel netaphor nore than the anthology; in
any event, it cannot be said to establish the anthol ogy netaphor
with the clarity necessary for the mgjority's interpretation.

2 The mpjority cites two pieces of evidence for its idea that the
pl an nust be currently conform ng, the Clean Air Conference
Report and a statenent by EPA. Assertions contained in the
former docunent, despite what the majority says, are not interpre-
tations by "Congress," Maj. Op. at 12-13, but by committee draft-
spersons. Wth respect to the EPA's statenment, even if the majori-
ty were correct that the agency has contradicted itself inits
interpretations of (c)(2)(D) and (c)(2)(C, the existence of that

guage: the former provision |acks the phrase "cones from"

and has no other |inguistic hook suggesting that one should

| ook back to an earlier tinme of origin. Second, | find nothing
"odd," Maj. Op. at 10, froma substantive point of view about
the difference EPA's interpretation creates between the two
ways of determ ning project conformty. Section

7506(c) (2)(C) governs projects that were included in plans and
prograns that have gone through a conformty determ nation
while (c)(2)(D) governs projects that were never before con-
sidered in such a determnation. 1In light of the intent of the
Clean Air Act anendnents to foster state-federal partner-

ship, it is not unreasonable for EPA to protect states' reliance
i nterest where a project has already been considered in a
conformty determination; no such reliance interest exists for
projects that fall under (c)(2)(D).
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The majority next finds EPA s regul ation flawed because it
al l ows approval of projects that violate s 7506(c) (1), which
defines conformty in general terns and applies to all federa

activities, not just transportation-related ones. In its essence
s 7506(c) (1) forbids federal activities that will cause, worsen,
or prolong violations of air quality standards. It also forbids

MPO approval of projects with such effects.

The majority holds that because EPA's rule allows MPO
approval of transportation projects fromtransportati on plans
that are not in conformty at the tinme of approval, it allows
MPCs to approve projects that do not nmeet s 7506(c)(1)'s
requi renents and thus violates that section

In doing so, the majority enmbraces an argunent that
EDF' s opening brief raised only in a novel and sonewhat

deceptive way. It nmentioned the claimin tw sentences of its
"Summary of Argunent,” but not at all thereafter. See EDF
Br. at 13. In its main argunent, instead, EDF clained that

s 93.121 violated s 7506(c)(2). Its only argunment from
s 7506(c) (1) was a general one--that EPA should issue fur-

contradiction tells us at nost that one of the interpretations nust
be wrong--not that the EPA's reading of (c)(2)(D) must be right.
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ther regul ations inplenenting that provision; and on that
subject it didn't nmention s 93.121, although it gave exanpl es
of other regulations that in its view showed that the new
conformty rule allowed violations of s 7506(c)(1). Unsurpris-
ingly, EPA did not respond to the (c)(1) argumnent.

The majority argues that EDF did cone through with an
el aboration of its (c)(1l) claimat pages 23-25 of its brief. But
the referenced argunent is quite distinct. It is based on a
percei ved tension between EPA's interpretation of (c)(2)(0
and anot her statutory provision, s 7506(c)(4). There is no
explicit nmention of (c)(1) in the passage, nor is there an
inmplicit claimthat EPA's interpretation violates (c)(1). In-
stead, the discussion el aborates on the supposed probl ens for
EPA's interpretation created by s 7506(c)(4), which calls for
periodic redeterm nati on of the conformty of transportation
pl ans and progranms. EDF' s heading says that the EPA' s
regul ati on "Evi scerates Congress' Decision to Set Tinme Lim
its on Plan, TIP and Project Conformty," EDF Br. at 23, and
the text goes on imediately to cite s 7506(c)(4), which
i ndeed sets such tinme limts. Raising one argunent is not an
inplicit raising of the other

The cl osest EDF conmes to making the (c)(1) argunment is its
claimthat EPA's interpretation allows regions to "continue
i npl enenting transportati on systens designed to neet ol der
em ssions targets no |l onger adequate to attain the NAAQS.™"
EDF Br. at 24. This sentence appears in the mdst of the
(c)(4) argument and is best read as an illustration of the
al | eged tension between that provision and EPA s regul ati on
not as raising a claimbased on (c)(1). Though the sentence
does contain the word "attai nment,"” which al so appears in
(c)(1), there is no other textual reference to the statutory
provision, and no inplicit reference is obvious. A project
does not violate the relevant provisions of (c)(1) unless it
actual |y causes, worsens, or prolongs a violation of the
NAAQS, or is not in "conformty to [the relevant SIP s]
purpose of ... achieving expeditious attainment"” of the
NAAQS. It is by no neans clear that progress toward
targets that are "no | onger adequate"” fits into any of those
categories. The vaguely drafted |ast category (requiring
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"conformity to [a plan's] purpose of ... achieving expeditious
attainment™) is the nost |ikely candi date, but EDF never

even hints at an explanation of how a purpose is thwarted by

i nadequate contribution to its realization. That judges are
able to find a dimconnecti on between EDF' s argunent and
(c)(1)--after the fact--is hardly a showing that EDF raised a
(c) (1) argument.

In the interests of fairness to parties and avoi dance of
i nprovi dent decisions, we normally refuse to consider argu-
ments that are raised only in the reply brief. See, e.g.
Doolin Sec. Sav. Bank v. OIS, 156 F.3d 190, 191 (D.C. Gir.
1998). This rule also extends to argunments raised in only a
conclusory fashion in the opening brief and not addressed by
appel l ee. See Texas Rural Legal Aid, Inc. v. Legal Servs.
Corp., 940 F.2d 685, 697-98 (D.C. Cr. 1991). The rule is
especi ally conpel ling when the statutory and regul atory
schenme presents as nany opportunities for error as this one.

In any event, even if the argunment had been properly
raised it should have been rejected. To understand why, we
have to | ook at the overall structure of s 7506(c). Section
7506(c) (1) is a general requirement covering federal activities.
It forbids federal entities to engage in activities that do not
conformto an applicable SIP and, in subparagraphs (A) and
(B), gives a definition of conformty. Sections 7506(c)(2) and
(3) both address transportation and provide rules for con-
formty determinations in that context. Section 7506(c)(3)
establishes interimrules, and s 7506(c)(2) is the main trans-
portation conformty provision.

The majority's opinion assunes that situations governed by
(c)(2) are also governed by (c)(1). But the statute can
reasonably be read to say that (c)(2) and (c)(3) govern excl u-
sively in their own domains. On this reading, s 93.121(a)(1),
whi ch governs a situation covered by (c¢)(2)(C, would not be
subj ect to invalidation under (c)(1).

The npst obvi ous support for this reading comes fromthe
fact that the specific transportation conformty requirenents
are not entirely consistent with the general conformty re-
qui rements, so that applying (c)(1) to all situations governed

by (c)(2) and (c)(3) produces contradiction. Section 7506(c)(3),
for instance, provides that "conformty" of a plan "will be
denonstrated” if the plan contributes to annual emni ssions

reducti ons of ozone and carbon nonoxi de and neets certain

other requirenments not relevant here. See

s 7506(c)(3)(A)(iii). Thus, a plan allow ng activities that
cause a violation of (for exanple) particulate matter stan-

dards is in conformty under (c)(3) as |long as the other

requi renents are met. Not so under the general rules of

(c)(1), since that provision forbids activities that cause viol a-
tions of "any standard."” See s 7506(c)(1)(B)(i). The
transportation-specific (c)(3) rule triunphs in this conflict.
Each statutory provision is normally presunmed to serve a
function; thus a specific provision governing a set of circum
stances entirely within a nore general one must, within its
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own scope, prevail over the nore general. QOherwise it

woul d be deprived of its function. Cf. Henenway v. Peabody

Coal Co., 159 F.3d 255, 264 (7th Cr. 1998) (noting that where
the scope of one provision is not conpletely contained wthin
the scope of the other it is inpossible to call either "nore
specific"). That is the case here. Subsection (c)(1) nomnally
covers all federal activities, and (c)(3) covers only transporta-
tion activities, and those only for a limted tine.

Section 7506(c)(2)(A) also supports the view that the specif-
ic requirenents replace the general ones. It requires a
finding that a transportation plan or program"will conformto
the requirenents of [s 7506(c)(1)(B)]" before the plan or
program can be found in conformty. The majority dubs ny
observation to this effect a "concession.” M. Op. at 10.
But since the issue here is what (c)(2)(C requires, (c)(2)(A)'s
specific inmposition of the requirenment makes clear that the
draftsnmen, contrary to the majority, understood that the
generality of (c)(2) situations did not require conpliance with

(c)(1).

Thus, it appears that it would be reasonable for EPA to
find that (c)(1)'s requirenments do not apply to situations
governed by (c)(2) and (c)(3) except where specifically incor-
porated. There is no such specific incorporating |anguage in
(c)(2)(Q, the transportation project conformty provision that
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governs here. | cannot find any assertion of this analysis in
the record of the rul emaki ng, but as EDF did not properly

rai se the i ssue, EPA has had no real opportunity to explain
its view of how (c)'s subsections relate to each other

Finally, the majority points to statenments in the legislative
history. In general these say that one purpose of the CAA
anendnments was to pronote integration of the air quality and
transportation planni ng processes, a proposition with which
nei t her EPA nor anyone el se has any quarrel. And the
majority ends as it began, with an appeal to (c)(2)(D's
purported requirement of a "currently conform ng" plan. As
| expl ai ned above, this stricture, if it exists, does not bind
EPA in interpreting (c)(2)(0O.

Thus, Congress has not "directly addressed the precise
guestion at issue" in this case, Chevron U S. A Inc. v. NRDC
467 U. S. 837, 843 (1984), so we nust uphold the EPA' s
resolution of the statutory anmbiguities if it is reasonable.
And it is, given the Act's overall purpose to pronote a
cooperative regime of integrated planning.

Al t hough the EPA's treatnent of non-federally funded
projects seens to ne reasonable as a matter of statutory
interpretation, | have found nothing in the record adequately
explaining its different treatnent of federally and non-
federally funded projects. Under s 93.121(a)(1), a project
that is not federally funded may be approved by an MPO as
long as it conmes fromthe first three years of a transportation
pl an that once was in conformty. But a federally funded
project may not be approved unless there is a "currently
conform ng transportation plan and currently conform ng TIP
at the tine of project approval." See 40 CFR s 93. 114.

Nothing in the statute appears to justify such a distinction,
and EPA' s only explanation for the disparate treatnent ap-
pears to be that "the existence of a conformng plan and TIP
is not necessary to facilitate the inplenmentation of [nonfeder-
al] projects.” 62 Fed. Reg. 43,780, 43,790 (1997). It is

undi sputed that nonfederal projects can be funded w thout a
currently conformng plan and TIP in place, while federa
projects cannot. 42 U S.C. s 7506(c)(2) provides that "[n]o
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proj ect has been found to conformto any applicable inple-
mentation plan.... ", while no such restriction covers non-

federal projects. But EPA has not explained why that differ-
ence is relevant to the project approval, as to which the
statutory requirenments draw no evident distinction between
federal and nonfederal contexts. Because the EPA may be
able to explain the difference, and if not m ght adopt for
federal projects the rule it has chosen for non-federal ones,
and in order to avoid the disruption that would be caused by
an interimchange that mght itself be changed, | would
sinmply remand for further explanation. See A L. Pharnma

Inc. v. Shalala, 62 F.3d 1484, 1492 (D.C. Gr. 1995).

Il.Gandfathering of federally funded projects unless three
years el apse between nmj or steps

40 CFR s 93.102(c)(1) provides that transportation projects
t hat have been once determned to be in conformty may
proceed toward conpletion without further conformty deter-
m nations unless nore than three years el apse between "nma-
jor steps" of the project. The majority invalidates this so-
cal l ed "grandfathering” provision on the basis of the sane
construction of the statute that leads it to invalidate
s 93.121(a)(1)--its reading of the words "conmes froma con-
form ng plan and program’ in s 7506(c)(2)(C(i). For the
reasons given in the preceding section, | disagree.

I1l1.Use of em ssions budgets from unapproved/ di sapproved
SIP revisions and reall ocation of safety margins

The majority next addresses three regul ations that all ow
conformty to be determ ned on the basis of em ssions bud-
gets contained in SIP revisions that EPA has not approved,
remandi ng two and vacating one. The first of these, 40 CFR
s 93.118(e)(1), allows an MPO or DOT to show consi stency
wi th em ssions budgets in unapproved SIP revisions in con-
formty determinations starting 45 days after subm ssion of
the revision. 1In short, anticipating that sonetinmes it will be
unabl e to pass on proposed SIP revisions pronptly, the
agency provides for use of a second-best substitute after 45
days.

The majority's sole basis for remanding this provision is
the proposition that the regulation is insufficient to ensure
conpliance with 42 U.S.C. s 7506(c)(1)(B), the governnent-
wi de conformty requirenments. The theory is faulty. Even if
we assume that (c)(1l) applies generally to transportation
projects covered by ss 7506(c)(2) and (3) (contrary to ny
analysis in part 1), s 93.118(e)(1) does not allow violations of

(c)(1).3

Section 7506(c) (1) makes it the "affirmative responsibility”
of an agency engaging in or supporting a federal activity to
assure that the activity does not cause, exacerbate, or prolong
any violation of air quality standards. For various reasons
s 93.118(e)(1) is adequate to ensure that the DOT (and
MPGs) carry out this mandate when em ssions budgets have
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been submtted but not yet approved. First, because EPA

wi |l approve SIP revisions only if the revised SIP, including

t he budgets, includes enforceable control neasures to reach

and maintain air quality standards by specified dates, see 42
US. C ss 7410(a)(1), (a)(2)(A), (k)(3), states have an incentive
not to subnmit the "inflated em ssions budget[s]" about which

EDF is concerned. EDF Br. at 33. Furthernore, EPA' s

regul ations require a public hearing and consultati on between
state, federal, and | ocal agencies before the SIP revision can

be submtted. See 62 Fed. Reg. 43,780, 43,781 (1997).

Just as the substantive rules and procedural controls on
SIP revisions create sonme probability that states will file
em ssi ons budgets conforming to law, s 93.118(e)(6) makes
the MPCs and DOT a further screen. It provides that when
conformty determnations are nade under s 93.118(e) (1),
"the MPO and DOT's conformity determ nations will be

3 The EPA argues that s 93.118(e)(1) covers a gap between
(c)(2) and (c)(3). |If so, then even if (c)(2) and (c)(3) preenpt (c)(1)
where they apply, (c)(1l) mght spring to life for areas left blank by
them On the other hand, (c)(2) and (c)(3) mght preenmpt (c)(1)'s
i ndependent effect over the entire field of transportation, including
any gaps. Because |I find that s 93.118(e)(1) is sufficient to guard
agai nst violations of (c)(1), | need not reach that argunent here.
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deened to be a statenment that the MPO and DOT are not

aware of any information that would indicate that eni ssions
consistent with the notor vehicle em ssions budget” woul d
violate (c)(1). If an MPO or DOT official is legally deened to
be maki ng such a statenent, presunmably he or she will be
reasonably careful that its factual underpinnings are valid--
on pain, surely, of at |least a bureaucratic black eye if later
experience should falsify the inplicit representations.

Taken together, ss 93.118(e)(1) and (e)(6) establish a high
probability that submitted em ssions budgets neet the re-
qui rements of (c)(1l). And a decent probability is all that any
system can assure: even the EPA mght err in giving an
approval. In light of the purpose of the Clean Air Act to
"foster" a "process of state and federal cooperation," EDF v.
EPA, 82 F.3d 451, 468 (D.C. Cr. 1996), and the procedures
nurturing sound state decisionmaking, it is hardly unreason-
able for EPA to allow the inplied representati on of an MPO
or DOT as fulfilling its "affirmative responsibility” to assure
conformty.

The majority enphasizes the fact that the MPO or DOT
bears an "affirmative responsibility"” to assure conformty.
But "affirmative" can be used essentially as an intensifier that
enphasi zes the existence of a responsibility, rather than as a
prescription of sone neans for its acconplishnment. See, e.g.
Dayton Bd. of Educ. v. Brinkman, 443 U.S. 526, 538-39
(1979); CBS v. DNC, 412 U S 94, 110-11 (1973).

EDF' s princi pal argunent against s 93.118(e)(1)--not ad-
dressed by the majority--is that that the regulation illegally
allows conformty determ nations to be made on the basis of
somet hing other than the "applicable inplenentation plan,"”
as required by s 7506(c)(2) or (c)(3), or an inplenentation
pl an that has been "approved,” as required by s 7506(c) (1),
because it allows a submitted SIP revision to be treated as
approved before approval. This somewhat overstates the
case. The regulation provides only that the em ssions bud-
gets are to be used to determ ne conformty; neither the
regul ati on nor EPA's conments state that the revision may
be treated as approved. The potential problemwth the
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regulation is that it does not provide a reasonable way of
determining conformty with the "applicable,” that is, exist-

ing, SIP--not that it illegally allows revisions to be treated as
approved before they actually are. And the regul ation does
provi de a reasonable basis for determ ning conformty with

the applicable SIP, at |east in sone cases.

Section 93.118(e)(1) applies only when the nost recent
approved SIP contains no notor vehicle em ssions budgets.
In the absence of em ssions budgets, the only possible rele-
vant statutory provisions for finding conformty with the
"applicable inplenentation plan" are ss 7506(c)(3), which
governs an interimperiod that began with the passage of the
CAA amendnent, and (c)(1), which as | argued at 15 n.3
above, may govern any gap between the end of the (c)(3)
interimperiod and the approval of SIPs with em ssions
budgets. M concl usi on above that ss 93.118(e)(1) and (e)(6)
toget her provide a reasonabl e neans of determ ning conform
ity addresses any application of (c)(1).

That | eaves the possible application of (c)(3). EPA has
i ncluded no requirenment that the entity making the conform -
ty finding consider the activity's consistency with (c)(3). So
there may be a deficiency here. But it is not clear whether
s 93.118(e)(1) and s 7506(c)(3) are ever in effect at the sane
time; sonme statements of EPA in the rul emaki ng suggest
that the interimperiod (c)(3) covers is over before the em s-
sions budget submi ssion that triggers s 93.118(e) (1) takes
pl ace. See 58 Fed. Reg. 62,188, 62,191/1 (1993) (stating that
al t hough the interimperiod lasts only until the "conformty
SIP revisions are approved, EPA is extending the interim
requi renents until the control strategy SIPs [i.e., the SIPs
wi th em ssions budgets] are submitted"). Since no party has
briefed the issue and the present record is insufficient to
answer the question, | would remand the issue for further
expl anat i on.

The next regulation that the majority remands, 40 CFR
s 93.120(a)(2), allows use of em ssions budgets in SIP revi-
sions that EPA has di sapproved for 120 days after the
di sapproval. The mpjority rejects it on the sanme ground as
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s 93.118(e)(1)--failure to ensure conmpliance with (c)(1). |
agree with the magjority that if (c)(1l) is applicable,

s 93.120(a)(2) cannot be said to satisfy it. Unlike

s 93.118(e)(1), this section cannot be defended as governing
cases where there are reasonabl e guarantees that the permt-

ted transportation activities will not violate s 7506(c)(1); the
budgets at issue have actually been rejected as inadequate.

If (c)(3) is applicable to situations covered by s 93.120(a)(2),
that section is likely violated as well; (c)(3)(A)(iii) requires
pl ans and programs to "contribute to annual reductions” in
ozone and carbon nonoxi de nonattai nnent areas, and there is

no reason to believe that em ssions budgets specifically disap-
proved without a protective finding neet that criterion. It is
possi bl e, however, that none of (c)(1), (2), or (3) apply. Per-
haps (c)(2) and (3) entirely preenpt (c)(1) with respect to
transportation and s 93.120(a)(2) applies only during a gap

that may, as | explai ned above, exist between those two

provi sions. Al though EPA argues that s 93.120(a)(2) exists

in a statutory gap, its brief and rul emaking statements fail to
explain just why such a gap exists. Thus, | would require
further explanation of the statutory basis for this regul ation
as wel | .

The | ast of the challenged regulations, 40 CFR s 93.124(b),
applies to states with SIPs that indicate that em ssions from
all sources are less than the total em ssions that would be
consistent with attainnent of air quality standards and that
quantify that "safety margin." The regulation allows such
states to submit a SIP revision that assigns sone of the
safety margin to transportati on sources and to use the revi-
sion for conformty purposes before it is approved by EPA
The majority invalidates this provision for the sane reason
EDF argues the |l ast two provisions should be invalidated--
the regul ation violates the requirenent that conformty deter-
m nati ons be "based on a SIP 'approved or promnul gated
under section 7410 of this title." " M. Op. at 19. Here, it
seens clear that activities found in conformty on the basis of
the "safety margin" will not cause, worsen, or prolong viola-
tions of air quality standards, and thus that they conformto
the applicable inplenmentation plan under s 7506(c)(1). EDF
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has given no reason to doubt this conclusion, or to believe
that activities producing em ssions within the "safety margin”
violate s 7506(c)(3). Thus, as above, the regulation can rea-
sonably be read to authorize the "use" of the revision as a
reasonabl e alternate neans of finding conformity with the
existing SIP, rather than an illegitimte nmeans of premature-

| y amendi ng one.

| dissent.
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