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west Region Gas Task Force Association. Carl W Urich
entered an appear ance.

Frank X. Kelly argued the cause for petitioner Northern
Nat ural Gas Conpany. Wth himon the briefs were Steve
Stojic, Franklin R Bay and Dari R Dornan.

Andrew K. Soto, Attorney, Federal Energy Regul atory
Conmi ssi on, argued the cause for respondent. On the brief
were Jay L. Wtkin, Solicitor, and Susan J. Court, Speci al
Counsel .

Carolyn Y. Thonpson argued the cause and filed the brief
for intervenor M nnegasco, a Division of Nor Am Ener gy
Cor por at i on.

Frank X. Kelly, Steve Stojic, Franklin R Bay, Dari R
Dornan and Carolyn Y. Thonpson were on the joint brief for
i ntervenors Northern Natural Gas Conpany and M nnegasco,

a Division of Nor Am Energy Cor poration.

Bef ore: Randol ph, Rogers and Tatel, Circuit Judges.
pinion for the Court filed by Crcuit Judge Rogers.

Rogers, Circuit Judge: The Federal Energy Regul atory
Conmmi ssion sought in five orders to ensure adequate supplies
of gas at Carlton, Mnnesota on the Northern Natural Gas
Pi peline. A settlenent agreenment, as nodified by the Com
m ssion, requires that some shippers supply gas at Carlton
and ot her shippers pay a surcharge to rei nburse the supply-
i ng shippers. Petitioner Northern Natural Gas ("Northern")
contends that it should be permtted to discount the Carlton
surcharge in its contracts with custoners as it sees fit.
Northern maintains that the Commi ssion's decision to limt its
ability to discount the surcharge is not well-reasoned, upsets
the delicate bal ance of the settlenment agreenment, erroneously
relies on an inapplicable standard that governs only transition
costs, ignores existing policy on discounting of non-transition
costs, and ultimately forces Northern to bear the cost of the
surcharge despite the principle adopted by the Conm ssion
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that Northern should act only as a conduit for distributing
costs anong shippers. Petitioner Northern Minicipal Dis-
tributors Group ("NVDG') chall enges the denial of an ex-
enption fromthe surcharge, contending that the O der 636
"d obal Settlenent"” expressly exenpts small custoners |ike
NVDG fromall pro rata receipt point allocations occasioned
by Order 636 restructuring, and that the Conm ssion has
established a policy of exenption for small custoners. Be-
cause we conclude that the Conmission's orders address an
operational problemin a well-reasoned manner and NVDG s
argunents for exenption fail, we deny the petitions.

After Northern unbundled its transportation and sal es
services pursuant to the restructuring requirements of O der
636,1 Northern and its custoners had to decide how to
al l ocate recei pt point capacity anong the custoners. Certain
recei pt points were nore popul ar than ot hers because gas
supplies were cheaper; thus demand at those points was
higher. Additionally, certain receipt points require input in
order to ensure that gas can be delivered throughout the
system serviced by a pipe. Along the Northern pipeline a
probl em arose when the Farm ngton, M nnesota receipt point
was over-subscri bed, causing a bottleneck, while a point one
hundred mles north at Carlton, Mnnesota was under-
subscribed. The concerned parties contenplated two sol u-
tions: build facilities to relieve the bottleneck at Farm ngton

1 See Order No. 636, Pipeline Service (bligations and Revi si ons
to Regul ati ons CGoverning Sel f-1nplenenting Transportation Un-
der Part 284 of the Conm ssion's Regul ati ons, and Regul ati on of

Natural Gas Pipeline After Partial Wellhead Decontrol, 111 FERC
Stats. & Regs. Preanbles p 30,939 (1992), on reh'g, Oder No.
636-A, 11l FERC Stats. & Regs. Preanbles p 30,950 (1992), on

reh' g, Order No. 636-B, 61 FERC p 61,272 (1992), reh'g denied, 62
FERC p 61, 007 (1993), aff'd in part and remanded in part, United
Distribution Cos. v. FERC, 88 F.3d 1105 (D.C. Gr. 1996), on
remand, Order No. 636-C, 78 FERC p 61,186 (1997), on reh'g,

Order No. 636-D, 82 FERC p 61,210 (1998).

or increase inputs at Carlton to ensure sufficient supply at
the nore northern point.

The parties entered into interimagreenents but eventually
cane to the Conmission for a final solution. Northern
proposed four alternatives, two of which involved sone or al
shi ppers, excluding small custoners, being required to source
at Carlton and two of which involved building facilities. 1In
the first order under review, the Conmm ssion, noting that
"this is a highly contentious issue," resolved that sourcing at
Carlton rather than building facilities would be the preferred
solution. 76 FERC p 61,180, at 62,000 (1996). The Conmi s-
sion observed that the parties seenmed to agree that the
Carlton Resol ution, "whereby sufficient volumes woul d be
avail able to nmeet Northern's contractual delivery obligations
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north of Farm ngton, is |ess expensive, and, thus, preferable
to Northern building additional facilities to relieve the Farm
i ngton bottleneck.” 1d. Accordingly, shippers would be re-

qui red or encouraged to source their gas at Carlton. Because
the required sourcing at Carlton was "in lieu of building
additional facilities,” the costs of solving this system c prob-
| emwoul d be borne by all shippers. 1d. at 62,001. Because

it was inefficient to require all shippers to source at Carlton
especially if they already had recei pt and delivery points
south of Farm ngton, the Conm ssion reasoned:

The nost efficient solution is to require only the shippers
nost directly affected, those ... downstream[i.e. north]
of Farm ngton, to source gas at Carlton on a pro rata
basis. These shippers should then be conpensated by

t he ot her shippers on Northern's system for the addition-

al costs they incur because they nust buy the higher

priced gas for delivery at Carlton

Id. Regarding the small customers, the Conm ssion noted

that al though these entities could encounter operational prob-
lens in sourcing small quantities, they had the options of
assigning their sourcing obligations to other shippers and/or
amal gamating their responsibilities into | arger buying bl ocks.
In any event, the Conm ssion saw no reason why smal
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shi ppers "or any other shipper should not shoulder its pro-
portionate share of the costs of [the Carlton problen]." 1d.

In the second order, the Conmission addressed the various
exenptions sought by parties in response to Northern's filing
of proposed tariff sheets and a draft of a Carlton Resol ution
that was not the product of an agreenent between the
affected parties. See 77 FERC p 61,022 (1996).2 Rejecting a
smal | custoner exenption, the Conm ssion explained that the
@ obal Settlement on restructuring under Order 636, see 64
FERC p 61,073 (1993), determned that certain shippers
woul d not have a pro rata allocation at every receipt point
because "small custoners [should] not be allocated an unusa-
ble sliver of capacity at many receipt points.” 77 FERC at
61,081. As a result, small custoners, unlike other shippers,
could have all of their capacity at one point. However, the
Conmi ssi on di stingui shed between the broad policy of alloca-
tion associated with restructuring and the particul ar problem
of systemintegrity at Carlton. The Carlton-type problem
could arise only in a certain part of the year at one particul ar
recei pt point. Under "these linmted circunstances,” the Com
m ssion concl uded that small customers woul d not be "unduly
burdened in assisting to ensure that their own services con-
tinue to be provided." Id.

As to Northern's custonmers' concerns about discounts and
the effect of the Carlton surcharge, the Conm ssion deci ded
that Northern could collect the surcharge froma shi pper
unl ess specifically prohibited by Northern's contract with that
custonmer.3 See id. at 61,083. Further, if Northern did

2 In the second order, the Conm ssion al so noted that receipt
poi nt capacity allocation was not the only solution--construction
remai ned a viable alternative--except that the Conm ssion could
not order Northern to undertake construction under these circum
stances; therefore, a construction solution wuld have to be negoti -
ated. See 77 FERC at 61, 080.

3 For exanple, one custonmer wanted to know whet her Carlton
costs coul d be di scounted and whet her other shippers or Northern
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di scount its rates, it would be required to reflect discounts to
the Carlton surcharge after base rates but before transition
costs. See id. The Commi ssion applied the reasoning of its
decision in Natural Gas Pipeline Conpany of Anerica, 69

FERC p 61,029 (1994) ("Natural"), which established that

di scounts would be attributed to transition costs last.4 The
Conmi ssion thereby prioritized which costs woul d be deened
recovered and increased the |ikelihood that shippers forced to
source at Carlton woul d be reinbursed

The Conmi ssion rejected Northern's "deviations" fromthe
guidelines set forth in its previous order, concluding that
Northern did not nmeet the guidelines when it decided to
require all market area shippers--rather than only those
shi ppers downstream of Farm ngton--to receive the neces-
sary volunes at Carlton. 77 FERC at 61,084-85. This
arrangenent was contrary to the requirenment that the fewest
nunber of shippers and only those nearest Carlton would
recei ve gas there, see id. at 61,085, because it would enable
Northern to avoid its duty to conpensate one cl ass of ship-
pers for the cost of sourcing at Carlton. The Conm ssion
also rejected Northern's attenpt to exenpt various classes of

itself would be required to absorb any di scounts. Another shi pper
on Northern's pipeline, Terra, argued that it was exenpt fromthe
Carlton surcharge because it negotiated discounts with Northern
Because Terra was exenpt fromthis and ot her surcharges under

its contract, the Comm ssion would have had to abrogate the
contract in order to assess the charges against Terra--an act that
woul d require finding that the contract rate was so | ow as not to be
inthe public interest. See 77 FERC at 61,083. The Conmi ssion
found that Terra's contract did not prevent it from being required
to source volunes at Carlton, but did seemto prohibit Terra from
bei ng assessed costs associated w th reinbursing other shippers.

4 In other words, Terra would pay its discounted rate; but under
the policy in Natural, that discount would be reflected first in base
rates, then in the Carlton surcharge, and last in any transition
costs.
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customers as undercutting the goal that the Carlton Resol u-
tion have the sane effect as new construction. See id. The
Conmi ssion |i kewi se was unpersuaded by Northern's com
plaints that a rei nbursement system was unwor kabl e because
it was too difficult to determ ne increnental cost and the
appropriate timng of the reinbursenent. See id. at 61, 086.

Thereafter, Northern and its custoners, save one, reached
a settlenment supported to varying degrees by the parties
affected. The proposed settlenent would obligate certain
mar ket area custoners to source at Carlton based on their
current entitlement. These shippers could source or partici-
pate in a bidding process whereby they woul d opt out of their
obligation to source; a "Carlton Account” would settle the
costs of sourcing anongst these shippers. Shippers not
obligated to source at Carlton would pay a surcharge of $0.04
that Northern would recover only where it could contractually
coll ect the surcharge; the anmount collected would be reim
bursed on a pro rata basis to the shippers who sourced at
Carlton. Small customers had the option to buy out of their
sourcing obligations at a rate of $.60 nmultiplied by their daily
sourcing obligation and a specified nunber of days.

Nunerous parties filed coments to the settlement. M n-
negasco, the largest resale custoner on Northern's system
urged the Commission to reject the settlenent for four
reasons: first, the fixed surcharge was "not the equival ent of
the true-up reinbursenent mechani smordered by the Com

m ssion;" second, the settlenment would "all ow non-sourcing
shi ppers to escape all financial responsibility for the sur-
charge;" third, the inplausibility of reinbursenent was

hei ghtened by Northern's insertion of a clause that permtted

it to "contract away" its ability to collect the surcharge; and
fourth, both the small customer buyout and the surcharge for
non- sour ci ng shi ppers woul d prove inadequate to cover the

actual cost to the sourcers at Carlton. M nnegasco suggested
that rather than predeterm ning that shippers north of Farm

i ngton woul d source at Carlton and those south would not, the

Page 7 of 16
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Conmi ssion should permt shippers south of Farmington to
choose between sourcing or paying the surcharge. Northern
[I'linois Gas, another shipper on Northern's pipeline, also
expressed concern that Northern m ght be able to "discount
away" coll ections from non-sourcing shippers, but supported

t he conprom se over a solution inposed by the Conm ssion

so long as the Commi ssion clarified that the discounting issue
could be addressed in the next general rate case. NVDG

mai nt ai ned that small custonmers were "exenpt from any

Carlton receipt point allocation, reallocation, or obligation
citing the dobal Settlenment concerning Order 636 restructur-
i ng, which gave these custoners the "right to choose and
utilize a single primary recei pt point on a permanent basis,"
and established that for purposes of allocating receipt point
capacity, their receipt point requests would be honored in ful
and ot her converting sal es custoners would be all ocated
capacity on a pro rata basis.

In the third order, the Conm ssion approved the settle-
ment with one nodification to the surcharge di scounting
provision. See 77 FERC p 61,201 (1996). Reiterating that
Nat ural applied, and thus the Carlton surcharges nust be
di scounted after the base rate, see id. at 61,786, the Conm s-
sion reaffirmed that Northern was to be nerely a conduit of
the Carlton costs between shippers, and therefore, it would
not be required to bear any of the Carlton costs unless it
chose to do so by offering discounts, see id. at 61, 787
Recogni zi ng that Northern woul d bear sone cost if it dis-
counted significantly, the Conmm ssion applied Natural in an
effort to "discourage Northern fromshifting costs anong the
parties to its settlement after the settlement has taken ef-
fect."5 1d. Inrejecting the small custoner exenption, the

5 The Conmm ssion noted that while the current proceedi ngs were
pendi ng, Northern had entered into a contract with Terra that
exenpted Terra fromany transition or Carlton costs. The Com
m ssion found that Northern had no authority to exenpt Terra from
the Carlton costs and therefore could not reflect Terra's allocated
costs in its conputation of the surcharge to be paid by other
shi ppers. The Commi ssion thereby rejected Northern's attenpt to
"passt hrough” the costs to other shippers. 77 FERC at 61, 787.

Conmi ssi on observed that the G obal Settlenent could not be
used to apply in every situation, and concluded that "the
settl enent reaches a suitable nmiddle ground between the
forces that would require small custoners to share the sane
burdens as all other Northern shippers, and those that woul d
call for small custoners to enjoy the benefits of a Carlton
resol ution without contributing at all." 1d. at 61, 788.

Northern objected, noting that the parties to the settle-
ment had agreed that Natural's application to the Carlton
surcharge woul d not be addressed until Northern's next rate
case, "an essential element of the bargain for Northern," and
that the settlement incorporated each party's understanding
that the sourcing shippers would only recover what Northern
could collect and no nore.6 Therefore, in Northern's view,
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"there is no 'cost' to shift anong the parties,” and further, the
Conmi ssion's deci sion woul d cause Northern to pay some of

the costs of solving the Carlton problem a result the Com
mssion clained it did not desire. |If the Conm ssion refused
to reinstate the surcharge policy fromthe settlement, North-
ern requested that the Conmi ssion either clarify that Natu-
ral's discounting rule would apply only prospectively, or
design a conpensati on nechani smthat woul d ensure that

Nort hern woul d bear none of the costs, for exanple by

setting a charge to be collected separately froma shipper's
contract with Northern

In the fourth order, the Conm ssion abandoned application
of Natural,7 but repeated that its basic goal was "to ensure
that the Carlton costs are shared fairly anmong all of North-
ern's shippers.” 79 FERC p 61,348, at 62,488 (1997). North-

6 NVDG al so objected, but its argunments were repetitive or
unrelated to the issues in the instant appeal

7 The Comm ssion concluded that because Natural applies to
"transition costs ... collected through a surcharge nmechanismw th
a true-up procedure to ensure recovery of the costs" and because
there is no true-up or recalculation of costs under the surcharge
here, it had "erred in stating that it was applying the Natural
policy." 79 FERC p 61,348, at 62,488 (1997).

Page 9 of 16



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #97-1492  Document #411757 Filed: 01/26/1999  Page 10 of 16

ern's plan to reinburse sourcing shippers only insofar as it
col l ected the surcharge from other shippers renmai ned unac-
ceptable. While discounts permt pipelines to increase their
"throughput,” and increased throughput is generally encour-
aged, "Northern had increased its throughput by allow ng a

shi pper to escape paying its portion of the Carlton costs at

t he expense of shippers |ike Mnnegasco that were paying the
Carlton costs.” 1d. The Conmi ssion was concerned that the

shi ppers obligated to source at Carlton could not be parties to
Northern's agreements to di scount other shippers' rates and
thus had no "protect[ion] from having their reinbursenent
anounts given away by Northern."™ 1d. The Conm ssion

therefore continued to require that any di scounts woul d be
deened to conme from Northern's base rates before the

Carlton surcharge. See id. at 62,489. |In the Comm ssion's
view, Northern would act as a conduit that would not bear the
Carlton surcharge costs unless it "deeply discount[ed] its
rates,” and then it would be "only reasonable" for Northern
rather than other shippers, to bear the costs of its choice. Id.

In response, Northern argued that the Comm ssion could
not maintain its stance on discounting in view of its adm ssion
that Natural was inapplicable and its discounting policy in
ot her contexts, and that the Comm ssion shoul d approve the
settlenent agreenent. |In the fifth order, the Conm ssion
deni ed rehearing. See 80 FERC p 61, 148 (1997). These
petitions for review of the five orders foll owed.

Two statutes control our review of the Conm ssion's or-
ders. First, under the Administrative Procedure Act, the
court nmust hold unlawful and set aside agency actions, find-
i ngs, and conclusions that are "arbitrary, capricious, an abuse
of discretion, or otherwise not in accordance with law" 5
US. C s 706(2) (1994). Upon exam ning the record the court
i nquires whether it can discern a rational connection between
the facts found and the choice made by the Conmi ssion, and
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whet her the Conmmi ssion has considered all the rel evant

factors and provi ded an adequat e expl anation to support its
decision. See Mdtor Vehicle Mrs. Ass'n v. State Farm Mit.
Auto. Ins. Co., 463 U S. 29, 42-43 (1983); G eater Boston

Tel evision Corp. v. FCC, 444 F.2d 841, 850-53 (D.C. Gir.

1970). The court can rely only on the reasons supplied by the
agency to justify its action. See State Farm 463 U S. at 43
SEC v. Chenery Corp., 332 U S. 194, 196-97 (1947).

Second, under the Natural Gas Act, the Conmission's

findings of fact are "concl usive" on appellate review if "sup-
ported by substantial evidence." 15 U.S.C. s 717r(b) (1994).
Congress granted the Conmi ssion authority to determne
just and reasonable policies and practices affecting rates,
charges, or classifications in connection with the transporta-
tion or sale of natural gas under Section 5 of the Act. See id.
s 717d. Thus, "judicial scrutiny under the Natural Gas Act
islimted to assuring that the Conm ssion's decisionmaking is
reasoned, principled, and based upon the record."” Pennsyl -
vania Ofice of Consuner Advocate v. FERC, 131 F.3d 182,
185 (D.C. Cir. 1997), corrected by 134 F. 3d 422 (D.C. Gir.
1998) (quotation marks and alterations omtted); see also
Koch Gateway Pipeline Co. v. FERC, 136 F.3d 810, 814 (D.C.
Cr. 1998).

A

Northern Natural Gas: Discounting. Northern contends
that the Conm ssion's discounting policy is not the product of
reasoned deci sion making for two reasons. First, the Com
m ssion erroneously applied its decision in Natural governing
transition costs and failed to follow its precedent and previous
practices for non-transition costs. Second, the Commi ssion's
policy does not achieve the purported goal s of the surcharge:
to guarantee that shippers pay their fair share, to ensure that
shi ppers sourcing at Carlton are fully reinbursed, and to
make Northern a mere conduit for the surcharges. As a
related matter, Northern contends that the Conm ssion did
not give adequate consideration to the settlenment agreement.

Page 11 of 16
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Northern mai ntains that precedent and practice permt
Northern to el ect when and how to di scount non-transition
costs.8 It first contends that the Conm ssion's discounting
deci si on deserves no deference by the court because the
Conmi ssion erroneously applied Natural. The court has
reasoned that the Conmi ssion's reliance on a "concededly
m st aken construction"” of one of its precedents, "renoves the
usual presunption of deference that attends adm nistrative
deci sions made in the exerci se of the agency's del egated
authority."” Tennessee Gas Transm ssion Co. v. FERC, 789
F.2d 61, 62-63 (D.C. Cr. 1986). But there would be no point
in penalizing the Comrission for correcting its m stakes,
much less in finding disparate treatnent of simlar situations
to be arbitrary and capricious, so long as the Conm ssion
provi des a reasoned foundation for its current decision. See
WIlliams Natural Gas Co. v. FERC, 3 F.3d 1544, 1550-54
(D.C. Cr. 1993). Thus, we will not deny deference to the
Conmi ssion's di scounting decision on the sole basis that it
applied a prior precedent it later found to be inapplicable.
The Conmi ssion has consistently articul ated the principle
that all shippers should share in the Carlton costs. Sinply
because the Conmm ssion recogni zed that Natural did not
apply did not nean that the only reasoned decision that
remai ned was to inplement Northern's discounting plan. A
decision to prevent Northern fromshifting the fair distribu-
tion of costs anong shippers could be well-reasoned even
wi t hout the application of Natural

Nort hern next contends that the Conmi ssion's decision in
Panhandl e Eastern Pipeline Co., 75 FERC p 61,004 at
61, 012-13 (1996), established a policy that governs di scount-

8 Northern also points out that the Conm ssion permitted parties
to agree in previous settlenents to a nethod for discounting
transition costs that did not foll ow Natural, and that the proposed
per manent resol ution nerely continued previous practices regard-

i ng discounting. However, there was no agreenment on the dis-
counting issue in the instant case because M nnegasco has contested
Northern's di scounting policy fromthe outset. The Conm ssion

was not required to consider prior agreenments as a factor in this
"contentious" case.

ing of all non-transition costs from which the Conm ssion

i nexplicably deviated. |n Panhandle, which di scussed m scel -

| aneous costs, the Conmi ssion explained that the Natural
policy established a priority of discounting for transition costs
and clarified that non-transition reservation charges would be
attributed as agreed by the parties. Discounts could be
attributed either before or after base rates. But the Com

m ssi on persuasively maintains that Panhandl e did not create

a policy governing all non-transition costs or contenplate the
uni que costs stemming fromthe Carlton operational problem

In the Commi ssion's view the Carlton surcharge di scounting
policy is a new policy for a new situation

Even if we were to conclude that the Conm ssion could
have considered treating the Carlton surcharge |ike non-



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #97-1492 Document #411757 Filed: 01/26/1999

transition costs, it does not followthat it was required to do
so. That Natural and Panhandl e di stingui shed between
transition costs and non-transition costs does not establish a

policy that all non-transition costs are to be treated the sane.

G ven the system c nature of the Carlton problem and the
legitimate goal that all shippers share in the cost, the Com
m ssion was not required under its prior orders to allow
Northern to discount the Carlton surcharge in any way it
chose. The departure cases on which Northern relies, see,
e.g., ANR Pipeline Co. v. FERC, 71 F.3d 897, 901 (D.C. Cir.
1995), are therefore inapposite.

Northern al so contends that the structure and anount of
the surcharge fail to advance the Conm ssion's purported
purposes. First, under the current policy, Northern main-
tains, it will inevitably bear some of the Carlton costs, con-
trary to the Comm ssion's view that Northern should be
"merely a conduit" for the Carlton surcharges. 77 FERC at
61,787. In Northern's view, it was the Comm ssion's goal to
have Northern bear some of the costs; in a later, unrelated
proceedi ng the Commi ssion stated that Northern should bear
the risk for any discounting of Carlton costs because North-
ern controlled the decision not to build newfacilities. See
Northern Natural Gas Co., 81 FERC p 61,411, at 62,864
(1997). Thus, in Northern's view, the Conm ssion's decision

Page 13 of 16



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #97-1492  Document #411757 Filed: 01/26/1999

is flaned because it either inposes costs contrary to the
Conmi ssion's stated goals or inposes costs as the Comm s-
sion intended, but did not inform Northern during the Carl -
ton proceedi ngs.

Second, it is unnecessary for Northern to act as a "conduit"”
for the surcharge because the Carlton costs could be recov-
ered fromthe responsible shippers directly. Northern con-
tends that the Conmi ssion has failed to design an appropriate
mechani smthat woul d successfully rei nburse shippers for
their added cost of sourcing at Carlton. |In addition, North-
ern maintains that the $0.04 surcharge, first created in the
negoti ated settlenment, was arbitrarily adopted by the Com
m ssion w thout support for the proposition that the sur-
charge would allow full reinbursenent. Northern also nmain-
tains that the Conmi ssion's view that the discounting policy
will result in each shipper paying its share is a fiction; if a
shi pper has a discounted rate, it will pay that sane rate no
matter what the surcharge and Northern will bear that cost.

Al t hough Northern raises legitimte concerns, it does not
follow that the Commi ssion's determ nation was arbitrary or
capricious and not the product of reasoned decision making.
The Conmi ssion was faced with the "highly contentious”

i ssue of how custoners would bear the Carlton costs. The
parties' settlenent was contested by the | argest sourcing
custonmer at Carlton. Under the circunstances, the Conmi s-
sion could decide the nerits of the contested settlenent issue,
and be affirned so long as the record contains substanti al

evi dence upon which to base a reasoned decision. See 18
C.F.R s 385.602(h)(1). The Comm ssion took note of North-
ern's concerns, pointing out that Northern listed only two
contracts, which did not represent nuch of its transportation
vol une, where it offered Carlton discounts, and that North-
ern has the opportunity in its next rate case to nake a
showi ng of the Carlton costs it has borne. The record

t heref ore supports the Comm ssion's reasoned determ nation
that the settlement, conbined with a restricted di scounting
policy, will best serve the public interest.

Page 14 of 16
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B

Nort hern Municipal Distributors Group: Snall Custom
er Exenption. NVDG contends that small custonmers were
exenpted fromany and all receipt point capacity allocations
by express agreement, and alternatively, that the Conm ssion
has established a policy regarding small custoners from
which it cannot deviate.

In the obal Settlenment, the unbundling of services pursu-
ant to order 636 restructuring required allocation of receipt
poi nts. Receipt point capacity would be allotted first to
converting sales custoners who would submit nom nations for
capacity. If the nom nations exceeded avail abl e capacity,
then Northern would first allocate to small custoners and
then allocate on a pro rata basis to all other converting sales
custoners. Under the settlenment, small custonmers were
exenpt fromthe rules generally applicable to other sales
cust oners.

NVDG i nterprets the dobal Settlenment to govern al
recei pt point capacity allocation issues that arise in relation to
restructuring. Under NVDG s theory, the receipt point allo-
cations at Carlton are governed by the sane provision of the
@ obal Settlement. The Conmm ssion disagreed, finding that
no prior agreenent entitled small custoners to an exenption
fromthe Carlton recei pt point allocation. Once the Comm s-
sion has approved a settlenment, the court will defer to the
Conmmission's interpretation of it, see Western Resources, Inc.
v. FERC, 9 F.3d 1568, 1576-77 (D.C. Cir. 1993); Nationa
Fuel Gas Supply Corp. v. FERC, 811 F.2d 1563, 1568-72
(D.C. Cr. 1987); and we find no reason not to do so here.

The Conmi ssion adequately supports its interpretation of
the A obal Settlenment. |If the G obal Settlenment covered any
and all receipt point capacity allocations related to or arising
out of Order 636 restructuring, it would bind in perpetuity al
parties with respect to problens and situations unknown and
unf oreseen when the agreenent was created. As the Com
m ssion explained, the Carlton problemis different than the
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problemthat gave rise to the dobal Settlenment. The d oba
Settlement sinply allowed small custoners to receive all of
their demand at a single point even if that receipt point was
over-subscribed; it did not address a system c probl em of
capacity at an under-subscribed point. The Conm ssion thus
coul d reasonably conclude that the Carlton problemfalls

out side the scope of the G obal Settlenent as a systemc
problemin whose solution all shippers nust share.

As an alternative to an express agreenent, NVDG relies
on the interim Carlton Resolution and other orders to support
its contention that the Conm ssion has established a policy of
exenption for small custoners. The interim Carlton Resol u-
tion exenpts small custoners fromallocation of receipt point
capacity at Carlton. See Northern Natural Gas Co., 65
FERC p 61, 126 (1993).9 According to NVDG because snal
customers were already exenpt under the d obal Settlenent,
the "non-exenpt"” custoners were left to allocate the receipt
points on a pro rata basis. However, the Resolution was by
its terns expressly interim and the parties' 1993 settl enent
stated explicitly that the parties did not intend to establish
any precedent for future Carlton operating responsibility. In
accepting the interimterns, the Conm ssion made cl ear that
the terms were expected to be in effect for a limted tinme and
that it was not approving the resolution with Northern's sal es
custoners, nor its terns or conditions. See 65 FERC at
61, 622.

Resol ving the Carlton problem as the Conmm ssion ex-
pl ained, is distinct fromrecei pt point capacity allocations as

9 In another order, the Comm ssion explained why small custom
ers were not subject to the sane pro rata allocation as ot her
cust oners:

Pro rata allocation would result in capacity entitlenents in
i ndi vi dual segnents too small and too burdensone to nanage
for these [small] custonmers. Exenption frompro rata alloca-
tion for these customers is appropriate given the traditiona
speci al treatnment afforded such custoners and small inpact

i nposed on the rest of the system

ANR Pi pel ine Co., 64 FERC p 61,140, at 62, 005-06 (1993).

part of restructuring generally. The problemarises inlimt-
ed circunstances, and small custoners have the option to poo
their allotted capacity, assign their obligations to other ship-
pers, or buy out of their obligation altogether. The Commi s-
sion coul d reasonably conclude that the settlenment fairly and
appropriately bal anced the special interests that small cus-
tomers have with the responsibilities they should bear

Accordingly, we deny the petitions for review
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