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Jill A Giffin, Attorney, National Labor Relations Board,
argued the cause for respondent, w th whom Li nda Sher
Associ ate CGeneral Counsel, Aileen A Arnstrong, Deputy
Associ ate General Counsel, and Frederick L. Cornnell, Jr.
Supervi sory Attorney, were on the brief.

James D. Fagan, Jr., and Robert S. Golito were on the
brief for intervenor International Brotherhood of Teansters,
Local 728.

Before: Wald, Silberman and Rogers, Circuit Judges.
pinion for the Court filed by Crcuit Judge Wald.

Wal d, Circuit Judge: This dispute arose out of a union
el ection conducted at the Atlanta Service Center of Overnite
Transportation Conpany ("Overnite") on April 17, 1995, by
the National Labor Rel ations Board ("NLRB" or "Board").
The International Brotherhood of Teansters, Local 728 ("un-
ion") won the election by a wide margin. Nonethel ess, Over-
nite refused to bargain with the union on the grounds that the
uni on had engaged in unlawful pre-election and el ecti on day
vi deo and phot ographi c surveillance of enpl oyees and unl aw
ful electioneering, thereby destroying the conditions required
for a free and fair election. In Overnite's final appeal before
the Board, the Board granted the NLRB' s notion for sum
mary judgrment, holding that the union was the properly
el ected bargai ni ng agent for enployees at Overnite's Atlanta
facility and that Overnite violated sections 8(a)(1l) and (5) of
the National Labor Relations Act ("Act") when it refused to
bargain with the union. Overnite filed a petition for review
with this court, arguing for a remand to the Board with
instructions to decide the case in light of its forthcom ng
decision in two consolidated cases, Flam ngo Hilton-Reno,
Case No. 32-CA-14378 and Randel | Warehouse of Arizona,
Inc., Case No. 28-RC-5274, which Overnite clains address
i ssues substantially simlar to the case at hand. Alternative-
ly, Overnite asks this court to deny enforcenent of the
Board's order, thus permtting a new el ection. W hold that
the pre-election and el ection day videotapi ng and phot ogr aph-
ing of Overnite enployees did not constitute unlawful surveil -
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| ance sufficient to invalidate the union election, that there was
no unl awful el ectioneering by the union, and that the Board
reasonably refused to delay certification of the union. Ac-
cordingly, we deny Overnite's petition for review and grant

the Board's cross-petition for enforcement.

| . Factual and Procedural Background

Overnite points to four separate instances in which it
argues agents of the union engaged in inperm ssible conduct.
The first incident occurred approxi mately two weeks before
the election. John Blow, an Overnite enpl oyee, attended a

meeting at Local 728's union hall. Blow, who was pro-
conpany, testified that he saw Local 728's Secretary video-
tapi ng enpl oyees as they left the union hall. See Transcri pt

at 377-79, 405-06 (May 9, 1996) (testinony of John Bl ow).
He also testified that no one expl ained why the Secretary was
vi deot api ng the attendees. See id. at 378.

A second incident occurred on Tuesday, April 11. Enpl oy-
ee Parker Roberts testified that Overnite President Jim
Dougl as and Overnite Vice President Paul Heaton visited the
Atlanta Service Center. See Transcript at 466-67 (Muy 9,
1996) (testinony of Parker Roberts). During the visit, union
supporters took photographs of Douglas, Heaton, and em
pl oyees with whomthey spoke, including Roberts. See id. at
467. Roberts testified that he believed that the photographs
woul d be used to intim date enpl oyees who supported the
conpany. See id. at 467-68.

A third incident occurred in the late afternoon and early
evening of Friday, April 14, 1995. Three enpl oyees testified
that when they arrived for work at the Atlanta facility, they
saw a crowd of union supporters gathered in the driveway
area, a few of whom were taking pictures and one of whom
was using a videocanera. That sane day, several enpl oyees
gathered in the break roomof Overnite's Atlanta facility to
di scuss an upconi ng union election. After a "heated argu-
ment, " enpl oyee Dennis MConl ey, a nmenber of the Union
Organi zing Committee who had actively canpai gned for the
uni on and who was | ater elected a union steward, left the
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break room and returned with a video canera. MConley did

not explain the purpose of the videotaping, and there is no
evi dence that anyone asked why he was vi deotaping. Two

pro- conpany enpl oyees, John Sibley and Tim Carter, left the
room soon after McConley entered with the videocanera

because they were concerned that the videotape would be

used to retaliate against themfor taking an anti-Teanster
position. See Transcript at 273-79 (May 9, 1996) (testinony
of John Sibley); Transcript at 518-23 (May 9, 1996) (testino-
ny of TimCarter).

Finally, Overnite clainms that on the day of the union
el ection, there was a crowd of about 100 uni on supporters,
i ncluding International Oganizer Keith Maddox, Teanster
Presi dent Ron Carey, and the President of Local 728, gath-
ered in the facility's driveway area. See Brief of the Petition-
er at 13-14. COvernite charges that enpl oyees were subjected
to intimdation, coercion, surveillance, and el ectioneering by a
group of supporters who held a "raucous” rally wthin earshot
of the polling station and within sight of enployees waiting to
vote. See id. at 14-15. Menbers of the pro-union crowd
wer e seen taking videos and phot ographs, while Maddox was
present. See id. at 16-17. At |east one enpl oyee was
concerned that the union would use the video and phot o-
graphs to retaliate against pro-conmpany enpl oyees. See id.
at 17. At no time, Overnite argues, did the union provide an
expl anation to enpl oyees for the videotapi ng and phot ogr a-
phy. See id. at 18.

In the April 17, 1995 el ection, 136 enpl oyees voted for
uni on representation, and 100 voted against; there were only
four challenged ballots. See Tally of Ballots at Joint Appen-
dix ("J.A") 6-7. Overnite filed 12 objections to the election
See Enployer's Objections to Conduct Affecting the Results
of the Election (April 22, 1995). The objections included
al l egations that the union had engaged in unlawful surveil -
| ance, coercion, intimdation, and harassnent by vi deotaping
enpl oyees known to be conpany supporters in the break
roomon April 14, 1995 ((ojection 1), had engaged in simlar
conduct on el ection day by photographi ng enpl oyees as they
entered and exited the conpany's prenises ((bjection 4), and
had engaged in unl awful electioneering within the no-
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el ecti oneering zone (hjection 5). See id. The Regiona
Director conducted an administrative investigation of the

obj ections pursuant to which he issued a Suppl emental Deci -
sion and Certification of Representative overruling all of the
obj ections and certifying the union as the enpl oyees' coll ec-
tive-bargai ning representative. Soon thereafter, Overnite
filed a request for review of the decision with the Board. By
order dated March 20, 1996, the Board remanded bjections

1, 4, and 5 for a hearing, but denied the request for reviewin
all other respects.

On May 31, 1996, the Hearing O ficer issued his Report and
Recomendati ons on (bjections, in which he found that the
obj ections were without nerit and reconmended that the
Board dismiss themand certify the election results. Overnite
filed exceptions to the Hearing Oficer's Report. Nonethe-
| ess, on February 7, 1997, the Board adopted the Hearing
Oficer's findings and reconmendations and certified the un-
ion as the exclusive bargaining representative for Overnite's
Atl anta enpl oyees. COvernite filed a Motion for Reconsidera-
tion in light of the Board' s pendi ng consideration of two cases,
Fl ami ngo Hi |l ton- Reno, Case No. 32-CA-14378 and Randel
War ehouse of Arizona, Inc., Case No. 28-RC-5274 (June 12,
1996), in which it clained the Board was expected to clarify
t he standards for videotapi ng and phot ography during uni on
el ections. The Board denied the notion on March 20, 1997.

By letter dated February 12, 1997, COvernite notified the
union that it would not recognize or bargain with it. See J.A
122A. The union subsequently filed an unfair |abor practice
charge all eging that the conpany's refusal to bargain viol ated
sections 8(a)(1l) and (5) of the Act, 29 U S.C. ss 158(a)(1) and
(5). See J.A 123. One nonth later, the Board issued a
conpl aint alleging that Overnite violated sections 8(a)(1l) and
(5) of the Act. Overnite answered and the CGeneral Counse
moved for summary judgnment. On May 30, 1997, a three-
menber panel of the Board issued its Decision and O der
concluding that Overnite's refusal to bargain with the union
vi ol ated sections 8(a)(1l) and (5) of the Act. Accordingly, it
ordered Overnite to bargain with the uni on upon request,
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enbody an understanding in a signed agreenent, and post an
appropriate notice. See Overnite Transp. Co., 323 NL.R B

No. 145 (May 30, 1997). Overnite filed its Petition for Review
of the Board' s Decision and Oder on June 10, 1997. The

Board filed a cross-application for enforcenment of its order

Il. Discussion

A. The Board Reasonably Determ ned that Videotaping
and Phot ogr aphi ng of Enpl oyees Did Not Constitute
Surveillance Sufficient to Invalidate the Election

Overnite clainms that the bargaining order issued by the
Board shoul d not be enforced because pre-el ection and el ec-
tion day video and phot ographic surveillance destroyed the
conditions required for a free and fair election. Overnite
argues that the Board was incorrect to conclude that the
vi deot api ng and phot ography by MConl ey and ot hers was
not fairly attributable to the union. Accordingly, because
McConl ey and the others were union representatives, Over-
nite contends, the election nust be set aside if their conduct
" 'reasonably tends to interfere with enpl oyees' free and
uncoerced choice in the election." " See Brief of the Petition-
er at 29 (quoting Pepsi-Cola Bottling Co., 289 N.L.R B. 736,
736 (1988) (enphasis added by Petitioner)). Even if the
Board were correct to conclude that all but one of the videos
and phot ographs were taken by third parties, Overnite con-
tinues, the election should still be set aside because the
surveillance created " 'an atnosphere of fear and reprisa
such as to render a free expression of choice inpossible.’
Id. at 29-30 (quoting MIlard Processing Serv., Inc., V.
NLRB, 2 F.3d 258, 261 (8th Cir.1993), cert. denied, 510 U S.
1092 (1994) (enphasis added by Petitioner)). The NLRB, in
turn, argues that the Board's finding that the videotaping and
phot ography was not attributable to the union (except for the
uni on neeting incident) was reasonabl e and supported by the
evidence and thus it was reasonable for the Board to apply
the I ess stringent third-party standard to evaluate the legality
of the election. The NLRB further says that the Board's
concl usion that the videotaping and phot ography by the third
parties (and in one instance by a union representative) did not
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constitute surveillance sufficient to invalidate the el ection was
al so reasonabl e and supported by the evidence. W affirm
t he Board's deci sion.

1. Pro-uni on enpl oyees were third parties, not union
agents

We begin by resolving a threshold issue: whether those
who engaged i n videotapi ng and photographing did so as
agents of the union or whether they were sinply third
parties, albeit enthusiastic pro-union supporters. 1In consid-
ering clainms of election msconduct, the Board and the courts
have | ong recogni zed a distinction between actions of a party
to the election and those of enployees or other third parties.
See, e.g., NLRB v. Herbert Halperin Distributing Corp., 826
F.2d 287 (4th Gr. 1987). This distinction is based on a
recognition that "[n]ot every enpl oyee who supports the
union or speaks in its favor is a union agent” and "neither the
uni on nor the enployer can control everything these enpl oy-
ees say or do." Id. at 291 (citations omtted). Were election
m sconduct is attributable to one of the parties, the Board w ||l
overturn the election if the m sconduct "created such an
envi ronnent of tension and coercion ' "as to have had a
probabl e ef fect upon the enpl oyees' actions at the polls" ' and
to have ' "materially affected the results of the election.”™ " "
Swing Staging Inc. v. NLRB, 994 F.2d 859, 861-62 (D.C. Cr.
1993) (quoting Amal gamated C ot hi ng Workers v. NLRB, 424
F.2d 818, 827 (D.C. Gr. 1970) (citation omtted)). Were
m sconduct is attributable to third parties, however, the
Board will overturn an election only if the m sconduct is
aggravated as to create a general atnosphere of fear and
reprisal rendering a free election inpossible.” Wstwood
Hori zons Hotel, 270 N.L.R B. 802, 803 (1984).

SO

In considering questions of agency under the Nationa
Labor Rel ations Act (NLRA), we turn to section 2(13) of the
Act, which provides as follows: "In determ ning whether any
person is acting as an 'agent' of another person so as to make
such ot her person responsible for his acts, the question of
whet her the specific acts perfornmed were actually authorized
or subsequently ratified shall not be controlling.” 29 US. C
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s 152(13) (1994). The Board applies ordinary conmon | aw
principl es of agency in deciding issues of agency under sec-
tion 2(13). See International Longshorenen's Ass'n v.

NLRB, 56 F.3d 205, 212 (D.C. Cr. 1995), cert. denied, 516

U S. 1158 (1996) ("the legislative history of that statute nakes
clear that it was designed to render 'both enployers and

| abor organizations ... responsible for the acts of their
agents in accordance with the ordinary conmon | aw rul es of
agency' ") (citations omtted); Local 1814, Int'l Longshore-
men's Ass'n v. NLRB, 735 F.2d 1384, 1394, cert. denied, 469
U S. 1072 (1984) ("Beyond doubt, the legislative intent of this
provi sion was to make the ordinary |aw of agency applicable
to the attribution of individual acts to both enpl oyers and
unions."); see also HR Conf. Rep. No. 80-510 at 36 (1947),
reprinted in 1947 U S.C.C. A N 1135, 1142 ("[B]oth enpl oyers
and | abor organi zations will be responsible for the acts of
their agents in accordance with the ordinary comon | aw

rul es of agency."). Thus, the Board must apply the comon

| aw meani ng of the terns "agency" and "apparent authority”

in determ ning whether the union will be held responsible for
the acts of one of its nenbers.

Since Congress did not delegate to the Board the power to
interpret section 2(13) of the NLRA, the Board' s determ na-
tion of whether a particular actor is properly considered an
agent or was acting with apparent authority is granted only
l[imted deference. 1In other words, the court "need not defer
to the agency's judgnment as we normally m ght under the
doctrine of Chevron U S.A 1Inc. v. Natural Resources Defense
Council, Inc., 467 U.S. 837, 843, 104 S. &t. 2778, 2781, 81 L.
Ed. 2d 694 (1984)." 56 F.3d at 212. However, the standard
of reviewis not de novo. W have previously held that "the
exi stence of an agency relationship is a factual matter
whi ch cannot be disturbed if supported by 'substantial evi-
dence on the record considered as a whole.' " Local 1814,
Int'l Longshoremen's Ass'n, 735 F.2d at 1394. El sewhere, we
have expl ai ned that comon | aw agency questions are " 'per-
meated at the fringes by conclusions drawmn fromthe factua
setting of the particular industrial dispute,'” " and therefore
"we nust give due weight to the Board' s judgnent to the



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #97-1387  Document #343378 Filed: 04/07/1998

extent that 'it nmade a choice between two fairly conflicting
views.' " International Longshorenen's Ass'n, 56 F.3d at

212 (citation omtted); see C.C. Eastern, Inc. v. NLRB, 60
F.3d 855, 858 (D.C. Gr. 1995) (noting that in resolving issues
requiring reference to the common | aw of agency, the court

does not review the Board' s determ nation de novo, but

instead will "uphold the Board if it can be said to have 'nmade
a choice between two fairly conflicting views' ") (citation
omtted). Read together, these cases stand for the proposi-
tion that we review the Board' s agency | aw deci sions to
determ ne whether its decision is reasonable, consistent with
its prior decisions, supported by substantial evidence, and
consi stent with common | aw determ nations on simlar facts.

In doing so, we nust bear in mnd that "[t]ranspl antation of
ordi nary agency l|law, which arises out of ordinary contract

and tort disputes, into the NLRA context necessarily requires
sensitivity to the particular circunstances of industrial |abor
relations.” Local 1814, Int'l Longshorenen's Ass'n, 735 F.2d
at 1394.

Both parties acknowl edge that Dennis MConley and the
ot her uni on supporters' conduct was not expressly authorized
by the union. However, Overnite argues that they had
apparent authority to act on behalf of the union because
McConl ey was a nenber of the Union Organizing Comittee
and canpai gned aggressively for the union, MConley stood
on the podiumw th union officers during a union neeting,
McConl ey was in a photograph with the Union Internationa
Presi dent placed on a union flyer, and at |east sonme of the
"surveillance" took place in the presence of union officials.

"Apparent authority" exists where the principal engages in
conduct that "reasonably interpreted, causes the third person
to believe that the principal consents to have the act done on
his behalf by the person purporting to act for him" Restate-
ment (Second) of Agency s 27 (1992). For there to be
apparent authority, however, the third party nmust not only
bel i eve that the individual acts on behalf of the principal but,
in addition, "either the principal nmust intend to cause the
third person to believe that the agent is authorized to act for
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him or he should realize that his conduct is likely to create
such belief.” 1d. at cnt. a.

The fact that McConl ey and Reeves were nenbers of the
Uni on Organi zing Commttee, alone, is not sufficient to confer
apparent authority on them The Hearing Oficer found that
the Union Organizing Commttee was not a formally struc-
tured organi zation forned by the union; the Committee was
entirely voluntary and nmenbers were not paid. Although the
Hearing Oficer found that International O ganizer Keith
Maddox visited the Atlanta facility, there was no evi dence
that he gave any specific directives to enployees on the
Committee. In Amal gamated O othing and Textile Wirkers
Union v. NLRB, 736 F.2d 1559 (D.C. Cir. 1984), we said nere
menbership in an in-plant organizing conmttee is not suffi-
cient, by itself, to make the actions of an individual attribut-
able to the union. See id. at 1565 (holding that nmenbers of
i n-plant organi zing commttee, which supported the organiz-
i ng canpaign, drafted, endorsed and distributed |leaflets, so-
licited enployees to join the union, wore pro-union insignia,
and nade visits to the hones of fell ow enpl oyees to urge
themto support the union, were not agents of the union, in
part because "none of the I POC nenbers held official posi-
tions with the union, received formal training or instruction
fromthe union, or were paid by the union for their work on
the canpaign"); see also Kux Mg. Co. v. NLRB, 890 F.2d
804 (6th Gr. 1989) (finding conduct of nenmbers of in-plant
organi zing committee not attributable to union); Uniroyal
Technol ogy Corp. v. NLRB, 98 F.3d 993 (7th Cr. 1996)
(uphol di ng Board's determ nation that menber of in-plant
organi zing commttee was not an agent of the union where he
did not have substantial union responsibilities); NLRBv.
Herbert Hal perin Distributing Corp., 826 F.2d 287, 290-91
(4th Cir. 1987) (upholding Board' s determ nation that enploy-
ees were not agents of the union where the union's profes-
sional staff was heavily involved in the canpai gn and where
union did not rely primarily on enpl oyees to organi ze the
ot her workers). Overnite presented no evidence that the
uni on encouraged any belief anmobng enpl oyees that MConl ey
had uni on al |l owance to engage in videotaping in the break
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room Nor was there evidence that the union ratified
McConl ey' s videotaping activity by viewing or distributing it,
or by showing it to enployees. Thus, while it nmay be the
case that several enployees did in fact believe that MConl ey
acted on behalf of the union, the union cannot be held
responsi ble for McConl ey's conduct because it did nothing to
confer apparent authority upon him

The sane is true of the other union supporters who phot o-
graphed and took vi deotapes of various Overnite enpl oyees.
The only evidence that Overnite offers in support of its case
for apparent authority is the fact that union officials were
present when these unidentified enpl oyees took photographs
and videotapes 1; in essence, Overnite argues that the union

1 Overnite argues that it was entitled to inferences that the
uni dentified enpl oyees were authorized or encouraged to engage in
surveillance by union officials and that the "surveill ance" was
i ntended to be used for purposes of intimdation and retaliation
because the union failed to present testinony denying those propo-
sitions. W explained the adverse inference rule in Internationa
Union (UAW v. NLRB, 459 F.2d 1329 (1972) as follows:

The theory behind the rule is that, all other things being equal
a party will of his own volition introduce the strongest evidence
available to prove his case. |If evidence within the party's
control would in fact strengthen his case, he can be expected to
introduce it even if it is not subpoenaed. Conversely, if such
evidence is not introduced, it may be inferred that the evidence
is unfavorable to the party suppressing it.

Id. at 1338. Although the courts can reverse the Board for an

unexpl ained failure to draw the inference, see, e.g., NLRB v. Selwn
Shoe Mg. Corp., 428 F.2d 217, 225 (8th G r. 1970); NLRB v. Ford
Radio & Mca Corp., 258 F.2d 457, 463 (2d Cr. 1958), the decision

of whether to draw an adverse inference has generally been held to

be within the discretion of the fact finder. See, e.g., Internationa
Union, 459 F.2d at 1339. Here, there was good reason for the

union to believe that Overnite had failed to nmeet its burden of proof,
therefore the decision of the Board not to draw an adverse infer-
ence agai nst the union was rational and consistent with this court's
and the Board's previous decisions. See, e.g, id. at 1338 ("Of
course, if a party has good reason to believe his opponent has failed
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officials should have realized that their failure to take action
to prevent pro-union enpl oyees from photographi ng and vi d-

eot api ng ot her enpl oyees would foster the belief the picture-
takers were authorized to act on behalf of the union. The
Hearing Oficer said "no" to this proposition. |ndeed, he

| abel ed the evidence "grossly insufficient" to support that
notion, noting that Overnite had "presented no evi dence that

any of the union officials engaged in, condoned, or ratified any
of the conduct presented by testinonial evidence." J.A 53
n.18. Based on the evidence before us, we conclude that the
Hearing Oficer was right. The sinple fact that a union

of ficial stood nearby while a pro-union enpl oyee took pictures
is not enough to confer apparent authority on the enpl oyee,
particul arly where there was no evidence that union officials
made or attenpted to make use of the photographs or

vi deot apes or even viewed the tapes and phot ographs.

Evi dence that the union supporters who participated in the
pro-uni on gathering outside the Atlanta facility on el ection
day had apparent authority to act on behalf of the union is
al so lacking. Overnite clains that the union supporters
yelled loudly, leafleted individuals entering the voting pl ace,
operated a | arge cookout, and engaged in excessive horn
bl owi ng easily heard inside the polling place, as well as
phot ogr aphed and vi deot aped enpl oyees around the el ection
facility. In support of its claimthat these union supporters
were agents of the union COvernite offers the fact that severa
union officials were present and observed these activities.
Overnite also clainms that the el ection day gathering was a
"picket line," and that the union was therefore responsible for
keepi ng the gat hering under control and can be held respon-
sible for the actions of those in attendance. 2

to neet his burden of proof, he may find no need to introduce his
strong evidence.") (citation omtted).

21t is well-settled that when a union pickets an enpl oyer, it
enpowers picketers to act on behalf of the union, see, e.g., Dairy
Enpl oyees, Local 695, 221 N.L.R B. 647, 653 (1975), and that if the
union fails to control the line, it can be held responsible for those in
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Agai n, however, this evidence is insufficient to show appar-
ent authority to act on behalf of the union. The nere
presence of union officials at a gathering is insufficient to
grant all participants apparent authority to act on behal f of
the union. Moreover, the gathering clearly was not a picket
line. Not every gathering arranged by the union can be
called a picket line; in order for there to be a picket line
there nust be sone evidence that the union organized a
pi cket |line and exercised control over it. See, e.g., Dairy
Enpl oyees Local 695, 221 N.L.R B. 647, 653 (1975) (holding
that picket |ine existed where pickers were paid by union and
recei ved instructions from picket captains who attended daily
uni on neetings); Boilermakers Local 696, 196 N.L.R B. 645,
646 (1972) (holding that picket line existed where union
assi gned picket captains and individual pickets to shifts).
Here, there was no evidence that a union official directed the
activities of or assigned responsibilities to those who attended
t he gathering and engaged in the conpl ai ned of activity.
Faced with a sonewhat parallel situation and simlar argu-
ments, the Seventh Circuit recently held: "In our view, the
union's efforts to punp up the electorate and inspire enthusi -
asm for the union cause did not transformthe assorted
supporters and revelers who spent all or part of the day in
front of Overnite's termnal into union agents. The union's
actions were notable not for their express direction of those
persons' actions, but for their passivity." Overnite Transp.
Co. v. NLRB, 104 F.3d 109, 114 (7th Gr. 1997). Simlarly,
here, the existence of the pro-union gathering outside the
polling place did not transformparticipants into agents of the
uni on.

2. The Board reasonably determ ned that third-party
m sconduct did not create an atnosphere of fear and
reprisal

Concl udi ng, then, that all but one of the union supporters
who engaged in the activity conpl ai ned about were not union
agents but instead third parties, we turn to the second step of
the analysis: Was the m sconduct nonethel ess "so aggravat ed

attendance, see, e.g., United Tel. Answering and Conmuni cations
Serv. Union, Local 780, 276 N.L.R B. 507, 510 (1985).
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as to create a general atnosphere of fear and reprisal render-
ing a free election inpossible? Wstwod Horizons Hot el

270 N.L.R B. 802, 803 (1984). W affirmthe Board' s negative
answer to that question.

The videotaping in the break room by MConl ey was
insufficient to create an atnosphere of fear and reprisal
Al t hough a few enpl oyees may have feared that the videotape
could be used to retaliate against them there is no evidence
t hat McConl ey suggested any such use. MNboreover, the Hear-
ing Oficer found no evidence that information about the
break roomincident was w dely di ssem nated anong enpl oy-
ees at the Atlanta Service Center. Thus Overnite has not
denonstrated that the videotaping, without nore, interfered
wi th enpl oyee free choice, and the Board's conclusion that it
was not sufficient grounds for overturning the union election
was entirely reasonable.

The ot her incidents of videotaping and phot ography of
Overnite enpl oyees by unidentified union supporters--con-
sidered both individually and cunul atively (as well as in
conjunction with the other m sconduct alleged)--did not cre-
ate an atnosphere of fear and reprisal either. Only one
enpl oyee, Parker Roberts, asserted any concern that the
el ecti on day vi deotaping would be used to intimdate him see
Transcript at 465-66 (May 9, 1996) (testinony of Parker
Roberts), and he admtted that he did not personally receive
any threats, see id. at 469. Here again there was no evidence
that any incidents of photography and vi deotapi ng were wi de-
Iy discussed by the enpl oyees at the facility or that other
enpl oyees felt intimdated. The election day gathering at
whi ch the phot ography and vi deot api ng took place was de-
scri bed by Roberts hinmself as having a "sort of a party
attitude,” id. at 489, and by anot her pro-conpany enpl oyee
as "friendly." Transcript at 428-29 (May 9, 1996) (testinony
of Albert WIllians). Thus, the Board coul d reasonably con-
clude that the photography and vi deotapi ng by unidentified
pro-uni on enpl oyees on el ection day did not create an at no-
sphere of fear and reprisal so as to render a free election
i npossible. See, e.g., Nu Skin Int'l, Inc., 307 NL.R B. 223,
224-35 (1992) (finding no coercion when uni on agents phot o-



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #97-1387  Document #343378 Filed: 04/07/1998

graphed enpl oyees at uni on-sponsored picnic); Friendly Ice
Cream Corp., 211 N.L.R B. 1032, 1033, enforced, 503 F.2d

1396 (1st Cir. 1974) (finding photography by pro-union em

pl oyees at a conpany di nner did not create an at nosphere of
fear and coercion rendering a free election inpossible). The
Board could al so reasonably conclude that the inpact of the

el ecti on day conduct in conjunction with prior videotaping and
phot ography incidents was insufficient to warrant overturning
the election. See Amal gamated O ot hing and Textil e Work-

ers v. NLRB, 736 F.2d 1559, 1569 (D.C. Gr. 1984) (noting

that the cunul ative inpact of allegedly objectionable conduct
" "may not be used to turn a nunmber of insubstantial objec-
tions to an election into serious challenge' ") (citation omt-
ted).

3. The Board reasonably determ ned that the union hal
vi deot api ng by Local 728 s Secretary did not material -
ly affect the results of the election

Both parties agree that Local 728's Secretary was a uni on
agent. In this one instance, therefore, the court nust deter-
m ne whether it was reasonable for the Board to concl ude
that her actions did not "create[ ] such an environnent of
tension and coercion ' "as to have had a probable effect upon
t he enpl oyees' actions at the polls" ' and to have ' "materially
affected the results of the election.” " "
NLRB, 994 F.2d 859, 861-62 (D.C. Gr. 1993) (quoting Amal -
gamated C othing Wrrkers v. NLRB, 424 F.2d 818, 827 (D.C.
Cr. 1970) (citation omitted)). W hold that it was.

Al t hough the vi deotapi ng may have nade sone enpl oyees
unconfortable, the record does not support a finding that the
i nci dent created such an environnent of tension and coercion
as to have had a probable effect upon the enpl oyees' actions
at the polls or to have materially affected the results of the
el ection. The Board has previously found, in Nu-Skin Int'l
Inc., 307 NNL.RB. 223 (1992), that it is perm ssible for the
union to take pictures of enployees who voluntarily attend a
uni on-sponsored picnic. See id. at 224-25. Here, as in Nu-
Skin, the enployees voluntarily attended the uni on neeting,
whi ch was held off-prem ses. And, again as in Nu-Skin, no

Swing Staging Inc. v.
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evi dence was presented that any threats of retaliation were
made in conjunction with the videotaping by any uni on official
at any tine. Indeed, no individual or group of individuals
were ever singled out to be videotaped. Thus, we affirmthe
Board's holding that the offsite incident of union videotaping
of enpl oyees who attended a union hall neeting did not rise

to the level of unlawful surveillance or m sconduct sufficient
to set the election aside.

B. The Board Reasonably Found That There Was No Un-
| awf ul El ectioneering

Overnite clains finally that there was unl awful el ectioneer-
ing by the union and its supporters in front of the voting
pl ace on election day. Union supporters not only engaged in
surveill ance of enpl oyees entering the polling center, but
they also held a "raucous"” rally near the polling center, which
was attended by International O ganizer Maddox, Teansters
International President Carey, and the President of Loca
728. According to the conpany, union supporters who ran
the gathering held a cookout, which Overnite estimates in-
cl uded 100 enpl oyees at various points, and di spensed free
food and drink. The crowd engaged in constant "hooting and
hol I eri ng" and chanted sl ogans, and Teanster drivers from
ot her trucki ng conpani es honked their horns as they drove
by the gathering. The effect of this activity, Overnite argues,
was to destroy the "laboratory conditions,"” CGeneral Shoe
Corp., 77 NL.RB. 124, 127 (1948), that nust be present on
el ection day to ensure a free and fair election. Therefore this
court should refuse to enforce the bargai ning order issued by
t he Board.

The Hearing Oficer, however, found that Cvernite "pre-
sented no evidence that any union supporter approached any
enpl oyee while that person was waiting in line to vote," or
that there was even "an established 'no-el ecti oneering zone' at
the polling place.”" Hearing Oficer's Report and Recommren-
dations on Cbjections (May 31, 1996) at 22. The Hearing
O ficer also found that Overnite had presented no evidence of
any canpaign rhetoric or appeals for votes fromuni on sup-
porters as enployees waited in line to vote. Finally, the

Page 16 of 20
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Hearing Oficer found that the conpany had presented no

evi dence that union officials encouraged the horn bl owi ng by
Teanster truckers or that enpl oyees conpl ai ned about it.

See id. at 22-23. Thus, the Hearing O ficer concluded that

there was no unl awful el ectioneering, and the Board adopted

his findings. W affirmthe Board's hol ding.

The Board does not prohibit all electioneering in the vicini-
ty of the polling place on election day. Indeed, the Board has
recogni zed that "it is unrealistic to expect parties or enploy-
ees to refrain totally fromany and all types of electioneering
inthe vicinity of the polls.”™ Boston Insulated Wre & Cable
Co., 259 NL.RB. 1118, 1118 (1982), enforced, 703 F.2d 876
(5th Cir. 1983); see also NLRB v. Hudson Oxygen Ther apy
Sales Co., 764 F.2d 729, 732 (9th Cr. 1985) (holding that "the
Board permits legitimte 'el ectioneering' subject to specific
regul ations"). Instead, the Board considers a range of fac-
tors and circunstances in determ ni ng whether el ectioneering
activity is sufficient to justify overturning an election. First,
it determ nes whether the activity violates the MIchemrule
prohi biting "prol onged conversati ons between representatives
of any party to the election and voters waiting to cast
ballots.” Mlchem Inc., 170 N.L.R B. 362, 362-63 (1968).

Here, that rule is not inplicated at all because Overnite
presented no evidence that any uni on supporter approached

any enpl oyee while she was waiting in line to vote. MNore-
over, MIlchemapplies only to conduct by agents of the

parties to the el ection, see NLRB v. Hood Furniture Mg.

Co., 941 F.2d 325, 329 (5th CGr. 1991), and there was no
evidence indicating that the truckers who blew their horns
whil e passing the facility or the union supporters who chanted
sl ogans at the gathering were union agents clothed wth

actual or apparent authority to act on behalf of the union.3

3 This finding is consistent with the Seventh Circuit's decision in
Overnite Transp. Co. v. NLRB, 104 F.3d 109 (7th G r. 1997), which
invol ved a fact situation alnost identical to the case at hand.
There, the court affirmed the Board's conclusion that "the group
were [sic] nothing nore than boi sterous union supporters and
synpat hi zers." Id. at 114.
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VWhere an enpl oyer objects to el ectioneering not encom
passed within the MIlchemrule, the Board will overturn the
election only if the electioneering " 'substantially inpaired the
exercise of free choice." " NLRB v. Del Rey Tortilleria, Inc.
823 F.2d 1135, 1140 (7th Cr. 1987) (citation omtted). The
Board generally considers the nature and extent of the elec-
tioneering, whether it happened within a designated "no
el ecti oneering” area, whether it was contrary to the instruc-
tions of the Board' s election agent, whether a party to the
el ection objected to it, and whether a party to the election
engaged init. See id. In the case at hand, Overnite has
failed to denmpnstrate that there was any designated "no
el ecti oneering” area, that there were any instructions issued
by a Board agent, that any party objected to the activities of
t he union supporters prior to or during the election, or that
t he union was responsible for directing or participating in the
obj ectionable activity. Under these circunstances, it was
entirely reasonable for the Board to refuse to overturn the
results of the election.

C. The Board Reasonably Refused to Delay Certification of
the Union Pending Its Decisions in Flam ngo Hilton-
Reno and Randel| Warehouse

Overnite sought rehearing of the Board's decision in this
case based upon the pendency of the full Board's decision in
two forthcom ng cases. A panel of the Board denied the
nmoti on "as raising nothing not previously considered.” O der
Denyi ng Motion for Reconsideration (March 20, 1997). Over-
nite asks for a remand of this case to the Board for further
proceedi ngs because the Hearing O ficer and the Board relied
on case law that the Board has indicated may no | onger be
valid. In particular, Overnite argues that this case should be
decided in light of the Board' s forthcom ng decisions in
t he consol i dated cases, Flam ngo Hilton-Reno, Case No.

92- CA- 14378, which invol ved vi deot api ng enpl oyees for a

pro- conpany video to be shown to all the enployees prior to a
uni on el ection, and Randell Warehouse of Arizona, Inc., Case
No. 28-RC-5274, which involved phot ography of enpl oyees

by union officials for use in campai gn propaganda. Overnite
points to All egheny Ludlum Corp. v. NLRB, 104 F.3d 1354,
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1363 (D.C. Cir. 1997), as support that this court should
remand cases to the Board when the Board has failed to
provi de "some cl ear guidelines" regarding the critical issues
in the case

The NLRB contends that the Board' s denial of the notion
for reconsideration was a reasonabl e exercise of its discretion
The issues in this case, it clains, are substantially different
fromthe issues presented in Flam ngo Hi|ton-Reno and
Randel | \Warehouse. In those two cases, the NLRB expl ai ns,
the parties to the election were responsible for the videotap-
i ng and phot ographi ng of enpl oyees. Here, however, all but
one of the incidents of videotaping and phot ography were not
attributable to the union but instead to third-party union
supporters. Contrary to Overnite's assertion that the | ega
standards in this area are unclear, the NLRB clains that the
standard for assessing the legality of third-party conduct has
been both clear and consistent. Mreover, the NLRB clains
that Overnite's reliance on Allegheny Ludlumis m splaced
because that case invol ved vi deotapi ng and phot ography by
an enployer, not a third party.

We affirmthe Board's decision because the pending cases
i nvol ve issues that are substantially different fromthose
posed by the case at hand. On June 12, 1996, the Board
i ssued a Notice of Hearing scheduling oral argument in
Fl ami ngo Hi |l ton- Reno and Randel | Warehouse for August 7,
1996, and directing the parties to prepare to argue five
qguestions, including: "What standard should the Board apply
to determ ne whet her photographi ng or videotaping of em
pl oyees is an unfair |abor practice or objectionable conduct?"
"What weight, if any, should the Board give to evidence that
t he purpose of the photographing or videotapi ng was ex-
pl ai ned to enpl oyees?"; and "Are there other factors that the
Board shoul d consider in determ ni ng whet her phot ographi ng
or videotaping is coercive and/or objectionable conduct?"
Noti ce of Hearing, Case No. 32-CA-14378 and Case No.
28-RC-5274 (June 12, 1996) (quoted in Brief of the Petitioner
at 23). Although the questions, read broadly, could overlap
with the issues presented in this case, it appears to us that
the context in which the issues will be examned is quite
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different. The pending cases involve incidents of surveillance
attributable to a party to the election, not to third parties.
Wth one linmted exception, the case at hand invol ves conduct
by third parties. Moreover, the pendi ng cases center on

whet her use of videotape and phot ography in canpaign litera-
ture is an unfair |labor practice or constitutes objectionable
conduct and on the tension between protecting the free

speech interests of the parties and providing a free and fair

el ection. These issues are not directly inplicated in this case,
and therefore their resolution is unlikely to have nuch if any
effect on the outcone. |In addition, the single incidence of

vi deot api ng by the union of workers who voluntarily attended

a union neeting was so clearly insufficient to warrant over-
turning the election that it is unnecessary to await the
Board's decision in the pending case. Thus, the Board was

well within its province in concluding that Overnite's notion
for reconsideration raises "nothing not previously considered"
and therefore |acked nmerit. Oder Denying Mtion for Re-

consi derati on.

I1'l. Conclusion

For the foregoing reasons, we hold that Overnite engaged
in unfair |abor practices within the nmeaning of sections 8(a)(1)
and (5) when it refused to bargain with the union as the
excl usi ve col |l ective-bargai ning representative of Overnite's
enpl oyees. W therefore deny Overnite's petition for review
and grant the Board's cross-petition for enforcenent.

So ordered.
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