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Erick J. CGenser argued the cause and filed the briefs for
petitioner National Conference of Firenen and Glers, SEIU,
AFL-Cl O

WlliamM Mith, Jr., argued the cause for petitioner
Cook Family Foods, Inc., with whomKelvin C. Berens was on
the briefs.

Rachel |. Gartner, Attorney, National Labor Rel ations
Board, argued the cause for respondent, w th whom Li nda
Sher, Associate CGeneral Counsel, Aileen A Arnstrong, Depu-
ty Associ ate Ceneral Counsel, and David S. Habenstreit,
Supervi sory Attorney, were on the brief.

Kelvin C. Berens and Wlliam M Mith, Jr., were on the
brief for intervenor Cook Fam |y Foods, Inc.

Bef ore: Edwards, Chief Judge, Henderson and Rogers,
Circuit Judges.

pinion for the Court filed by Crcuit Judge Rogers.

Rogers, Circuit Judge: Cook Fam |y Foods, Inc. ("Cook"),
and the National Conference of Firenen & G lers, SEIU,
AFL-CI O ("the union"), petition for review of a decision and
order of the National Labor Rel ations Board ("the Board").
Cook fired nine strikers for damaging cars entering and
| eaving a plant that they were picketing. An admnistrative
| aw judge ordered reinstatenent for the discharged strikers
on the ground that their m sconduct was not as serious as the
m sconduct of two supervisors who di splayed and sighted a
rifle in the plant parking lot in view of picketers |ocated
roughly 140 yards away. The Board reversed that order
although it agreed that the supervisors' actions with the
firearmviol ated the National Labor Relations Act ("the Act").
Because we conclude that the Board' s determi nations that the
supervi sors engaged in an unfair |abor practice and that the
conpany did not unfairly discrimnate against the term nated
strikers were reasonabl e and supported by substantial evi-
dence, we deny the petitions.
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A hotly contested strike at Cook's meat processing facility
in Gayson, Kentucky, lasted from Novenber 1993 to Apri
1995 and was marked by continuous picketing of the facility
and nunerous acts of violence. After establishing that it
woul d not di scharge any enpl oyee accused of strike-rel ated
m sconduct unl ess the enpl oyee admitted the m sconduct or
there was "indi sputabl e" evidence thereof, Cook di scharged
ni ne striking enpl oyees but no nonstriking enpl oyees under
this standard. See Cook Fam |y Foods, Inc., 323 NL.R B
No. 62, at 1 (1997). Three of the fired strikers set up or
threw nails on the road | eading to the Cook's facility, one
pl aced caltrops (devices with four spikes positioned such that
one always projects upward) in front of vehicles entering the
pl ant, and another did the same with both nails and caltrops.
Two others not only placed nails on the road | eading to the
facility, but also kicked a vehicle. Another slashed the tires
on a nonstriking enployee's vehicle, and still another attenpt-
ed to run a car occupied by three nonstriking enpl oyees off
the road. See id. at 1, 3-5.

During the strike, two nonstriking company supervisors
exam ned a firearmthat another enployee had for sale in the
plant parking lot. See id. at 7. The adm nistrative |aw judge
found that:

The two supervisors went to a vehicle which was | ocated
approxi mately 140 yards northeast of the picket line
manned by four strikers and 155 yards sout heast of the
trailer used by the Union as its strike headquarters.

[ The supervisors] renoved a high-powered rifle with a

tel escopic sight fromthe car. Each of the nmen exam ned
the rifle and sighted it on a target to the northeast of
their position, but both denied pointing the rifle at the
pi ckets or trailer.

Id. (footnotes onmitted). The strikers saw the supervisors
with the rifle and called the police. Cook investigated the
i ncident and issued witten warnings to both supervisors "for
usi ng poor judgnent in displaying a gun in front of pickets,"
but did not take further disciplinary action.
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The union filed charges against Cook for its firing of the
nine strikers, and the Board's Acting Regional D rector sub-
sequently issued a conplaint arguing that Cook shoul d not
have di scharged the strikers for strike-related m sconduct
wi t hout al so di scharging the two supervisors. Under the
Board's precedents, an enployer "may not knowi ngly tolerate
behavi or by nonstrikers or replacenments that is at |east as
serious as, or nore serious than, conduct of strikers that the
enployer is relying on to deny reinstatenent to jobs." Aztec
Bus Lines, Inc., 289 N.L.R B. 1021, 1027 (1988). The admi n-
istrative | aw judge agreed that Cook's decision to termnate
the strikers without term nating the supervisors was discrim -
natory. The judge explained that the m sconduct of the
supervisors had violated the organi zati onal rights of workers
protected by the National Labor Rel ations Act:

The two supervisors' admtted possession and brandi sh-

ing of a high-powered rifle took place (1) without a
defensive nmotive, (2) during an already violent strike, (3)
in close proximty to the picket line, (4) in broad daylight,
and (5) within the view of peacefully picketing enpl oyees
who reported the event to the police. Under these

ci rcunmst ances, | conclude that the conduct of [the super-
visors] "may reasonably tend to coerce or intimdate

enpl oyees in exercise of rights protected by the

Act". ...

Cook Family Foods, 323 NL.R B. No. 62, at 7 (quoting C ear
Pine Muldings, Inc., 268 N.L.R B. 1044, 1046 (1984)). The
adm ni strative | aw judge al so concl uded that because the
supervisors had displayed a firearmthat carried with it "the
inplicit threat of the use of deadly force," and because "the
threat of physical harmis by its nature nore serious than a
threat to property,"” the supervisors' msconduct was nore
severe than the actions of the terminated strikers, who had
simply sought to danage autonobiles |eaving and entering

the plant. Cook Fam |y Foods, 323 N.L.R B. No. 62, at 7
(quoting G bson Geetings, Inc., 310 NL.R B. 1286, 1313
(1993), and Chesapeake Plywood, Inc., 294 N L.R B. 201, 205
(1989)) (internal quotation marks omitted). Thus, the judge
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ordered that seven of the discharged strikers be offered
rei nstatenment and conpensation for wages |ost and that one
ot her be conpensated for backpay. See id. at 7-8.1

Upon Cook's appeal, the Board affirmed in part and re-
versed in part. First, the Board agreed with the adm nistra-
tive law judge that the supervisors' "examning of the rifle
within the sight of the pickets"” was an unfair |abor practice
under the Act. 1d. at 2 n.5. Accordingly, the Board ordered
Cook to cease and desist from"[c]oercively displaying fire-
arms to peacefully picketing enployees” or "[i]n any like
manner interfering with, restraining, or coercing enployees
in the exercise of rights guaranteed them by Section 7 of the
Act." 1d. at 8, see id. at 2. In addition, the Board ordered
Cook to post a notice to enployees informng themof their
rights under the Act and affirmng that Cook "will not
coercively display firearns to peaceful picketing enpl oyees”
or in any simlar way interfere with the enpl oyees' rights
under the Act. 1d. at 2-3. However, the Board reversed the
adm ni strative | aw judge's conclusion that Cook's failure to
di scharge the two supervisors was discrimnatory. Applying
the Aztec Bus Lines test, the Board declined to find that the
supervisors' "errant actions, undertaken solely for the pur-
pose of examining a rifle that was for sale, were of equal or
greater severity than the strikers' m sconduct, which was
i ntended to cause property damage." 1d. at 2. Thus, the
Board refused to find that the failure to discharge the super-
vi sors was discrimnatory and concl uded that Cook's dis-
charge of the strikers did not violate the Act.

.
Cook contends that the Board erred in concluding that the

supervi sors' conduct violated section 8(a)(1) of the Act, which
provides that "[i]t shall be an unfair | abor practice for an

1 The administrative |law judge did not order any renedy for

the striker who had attenpted to run three nonstriking enpl oyees
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enployer ... to interfere with, restrain, or coerce enployees
in the exercise of the rights" guaranteed under section 7 of
the Act. 29 U S.C s 158(a)(1) (1994); see also id. s 157.
The union, in turn, challenges the Board' s deci sion uphol di ng
Cook's termination of the nine strikers without simlar disci-
pline of the two supervisors.

The court reviews the Board's factual findings to determ ne
whet her they were supported by substantial evidence and its
| egal concl usions for reasonabl eness. "[T]he findings of the
Board with respect to questions of fact if supported by
substantial evidence on the record considered as a whol e shal
... be conclusive.” 1Id. s 160(f). W will uphold the Board's
| egal conclusions unless it acted arbitrarily or otherw se erred
in applying established law to the facts. See General Elec.
Co. v. NLRB, 117 F.3d 627, 630 (D.C. Gr. 1997).

A

As to the supervisors, Cook maintains that the Board failed
adequately to consider the gun-carrying climte surroundi ng
the Grayson facility when it determ ned that the supervisors
exam nation of the hunting rifle constituted an unfair |abor
practice pursuant to section 8(a)(1l) of the Act. Cook present-
ed evidence that Kentucky permts its residents to carry
conceal ed weapons, that half of the men who lived in and
around Grayson carried firearnms in their vehicles, and that
some enpl oyees in the plant carried weapons in their vehi -
cles. Therefore, Cook maintains, the Board's decision that
t he supervisors commtted an unfair |abor practice when they
di splayed a hunting rifle in the plant parking |lot was irration-
al .

The Board has previously concluded that the display of a
gun to strikers tends to interfere with their right to organize
collectively. Thus a supervisor who "held up a hol stered
handgun for [a worker] to see" in the course of an argunent
with a picketing worker interfered with that worker's rights
under the Act. Ford Bros., Inc., 294 N.L.R B. 107, 107
(1989). Simlarly, a company president who carried a | oaded
gun across a picket line also violated the workplace rights of
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the picketers. See Highland Plastics, Inc., 256 N.L.R B. 146,
160-61 (1981). As the Board has explained, "a gun is an

i nherently dangerous weapon." Keco Indus., Inc., 301

N. L. R B. 303, 303 (1991). The supervisors did not display the
rifle defensively in response to threatening conduct by strik-
ers; the picketers were nowhere near the supervisors when

t hey exam ned and sighted the gun. Cf. Cabot Corp., 223

N. L. R B. 1388, 1390-91 (1976). The Board's concl usion that
the display and sighting of a hunting rifle in the plant parking
lot in front of the picketers did not represent a departure
fromthese precedents. Al though the Board indicated for the
first time that a gun may be brandi shed sone di stance away
froma picketing worker--here, 140 yards away--and stil
interfere with the organi zational rights protected by the Act,
that conclusion follows logically fromprior precedents.

O course, as Cook observes, the nere presence of a
danger ous weapon in the workplace, w thout nore, would not
necessarily constitute a violation of the Act, especially in a
| ocal e where weapons possession is as accepted and common
as it is in Gayson. In Newport News Shipbuilding & Dry
Dock Co. v. NLRB, 738 F.2d 1404 (4th Cr. 1984), for exam
ple, the Fourth Crcuit agreed with the Board that a striker's
"mere possession of a small knife unacconpani ed by circum
stances indicating a threat of force does not reasonably tend
to threaten or intimdate nonstrikers." Id. at 1409. Yet
whil e not every display of a dangerous weapon triggers the
strictures of the National Labor Relations Act, the Board's
determ nati on that the supervisors' actions constituted an
unfair | abor practice was consistent with its precedents and
reasonabl e under the circunstances. Cook contends that the
supervi sors' exam nation of the gun is indistinguishable from
the striker's possession of a knife in Newport News, but we
di sagree. Newport News was "not a case in which the
enpl oyee brandi shed his weapon or made any gestures to
drawi ng attention to it," id. at 1409; by contrast, Cook's
supervisors drew attention to their gun by displaying it in
front of the picketers and targeting it using a tel escopic sight.
Furthernore, the Board' s decision that the scoped rifle, as
opposed to a small knife, would tend to instill fear in the
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assenbl ed picketers under the circunstances was consi stent
with both its own findings and the Supreme Court's observa-
tion that "the display of a gun instills fear in the average
citizen." MlLaughlin v. United States, 476 U.S. 16, 17-18
(1986); see also Keco Indus., 301 N.L.R B. at 303. Indeed,
the fact that the picketers who saw the rifle i mediately
called the police supports the Board's concl usion that the
display of the rifle tended to intim date the enpl oyees in the
exerci se of their workplace rights. The strikers' appeal to
the police also |l essens the credibility of Cook's argunent that
weapons possessi on was so comon in Grayson that, even in

the context of a contentious, violent strike, the supervisors
di splay of a high-powered rifle with a tel escopic sight near

pi cketers was not an unreasonably coercive action. Mre-

over, even if the supervisors' activity was |egal under Ken-
tucky law, state gun |laws do not determn ne whether actions
that are legal under those |laws also violate the Act. As the

Board has explained, "[t]he legality of ... conduct under

state laws is not dispositive of what are separate and distinct
i ssues rai sed under the National Labor Relations Act."” 1d. at
304.

Consequently, the Board acted reasonably in concl uding
that the supervisors violated section 8(a)(1l) despite the fact
that a nunber of enpl oyees and G ayson residents m ght
legally carry firearns in their vehicles or on their person

B

Odinarily, a striking enployee remains an "enpl oyee"
under the Act, see 29 U S.C s 152(3) (1994), and may not
generally be fired or refused reinstatenment at the concl usion
of the strike. See NLRB v. Fleetwood Trailer Co., 389 U S.
375, 378 (1967). However, enployee discipline that neither
coerces nor discrimnates on account of activity protected by
the Act does not inplicate the Act. See NLRB v. Fanstee
Met al [ urgical Corp., 306 U S. 240, 254-57 (1939). Because
serious msconduct by strikers is not protected by the Act,
reasonabl e di scipline, including the refusal to reinstate em
pl oyees for such m sconduct, does not constitute an unfair
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| abor practice under sections 8(a)(1) or 8(a)(3) of the Act. See

29 U.S.C s 158(a)(1), (a)(3); NLRB v. Chanp Corp., 933
F.2d 688, 700 (9th Cir. 1990); Colunbia Portland Cenent Co.
v. NLRB, 915 F.2d 253, 257 (6th Cr. 1990); Paranont

Mning Corp. v. NLRB, 631 F.2d 346, 349 (4th Cr. 1980).

One formof striker msconduct that the Board has concl uded
may justify discharge is vandalismto autonmobiles. See, e.g.
CGeneral 1 ndus. Enpl oyees Union, Local 42 v. NLRB, 951

F.2d 1308, 1314 (D.C. Cr. 1991); Newport News, 738 F.2d at
1410; Certainteed Corp., 282 N.L.R B. 1101, 1118 (1987).
Cook therefore could permssibly discharge the nine strikers
for their attacks on replacement worker autonobiles during
the strike.

But while serious strike-related m sconduct may be pun-
i shed under the Act, "if the conpany knew its enpl oyees
were equal |y cul pabl e of m sconduct and chose to discipline
only the strikers then an unfair |abor practice charge woul d
be founded.” Garrett R R Car & Equip., Inc. v. NLRB, 683
F.2d 731, 740 (3d Cr. 1982); accord Aztec Bus Lines, 289
N.L.R B. at 1027. The test is one of degree, and the court
has recogni zed that the Board is well-suited to eval uate
whet her an enpl oyer knowi ngly tol erated m sconduct by non-
strikers that was at |east as "serious,"” see id. at 1027, as the
m sconduct conmitted by fired striking workers. Thus, "the
Board may nake reasonabl e judgnents about the seriousness
of various offenses--or nore properly about an enployer's
expl anation for treating sone offenses nore harshly than
others." G bson Geetings, Inc. v. NLRB, 53 F.3d 385, 393
(D.C. Gr. 1995).

The Board deci ded that the supervisors' "reason for han-
dling the rifle was unrelated to the pickets or the strike" and
that, under the circunstances, the supervisors' action was not
"the equivalent of displaying firearns to pickets while cross-
ing picket lines." Cook Famly Foods, 323 N.L.R B. No. 62,
at 2. Explaining that the distance between the strikers and
t he supervisors was significant, the Board concl uded that the
gun was not being used to intimdate the strikers, but rather
bei ng exam ned for sale, and observed that the supervisors
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sighted the rifle away fromthe pickets.2 See id. Further-
nore, the Board contrasted the intent of the supervisors with
that of the discharged strikers. The "poor judgnent" of the
supervisors in displaying the rifle, in the Board' s view, did not
conpare with the intentional harmto the autonobiles by the
strikers. 1d.

Despite the union's contention to the contrary, the Board's
decision in Keco Industries does not require a different
conclusion. In that decision, the Board found that because a
striker with a gun in his waistband was "in the vicinity of the
gate used by nonstrikers,” which was "often a focal point for
the venting of anger and frustration,” making "[t]he inherent
danger of a gun ... particularly acute,” the enployer could
termnate the striker without conmtting an unfair |abor
practice. Keco Indus., 301 NNL.R B. at 303. While Keco
Industries indicated that the possession of a firearmcould
constitute grounds for termnation during a strike, it does not
suggest that workers with firearns nust be term nated. Nor
does it conpare gun possession with intentional vandalism
such as that committed by the discharged strikers here. The

2 The union seeks a remand of the case to an adm nistrative |aw
judge to determ ne whether the supervisors pointed the rifle at the
pi cketers or away fromthem The union maintains that the
adm nistrative law judge failed to resolve a credibility dispute
bet ween the supervisors, who clained that they pointed the rifle
away fromthe pickets, and the picketers, who disagreed. The
adm ni strative | aw judge found that the supervisors "sighted [the
rifle] on a target to the northeast of their position," away fromthe
picket line to the southwest and the trailer to the northwest of the
supervisors. Cook Family Foods, 323 NNL.R B. No. 62, at 7. Mire
to the point, the union failed to raise the contention that a further
finding was necessary while the case was before the Board. "No
obj ection that has not been urged before the Board ... shall be
consi dered by the court, unless the failure or neglect to urge such
obj ection shall be excused because of extraordinary circunstances."
29 U S.C s 160(e); see, e.g., Noel Foods v. NLRB, 82 F.3d 1113,
1120-21 (D.C. Gr. 1996); NLRBv. L & B Cooling, Inc., 757 F.2d
236, 240 (10th G r. 1985); NLRBv. R J. Smth Constr. Co., 545 F.2d
187, 192 (D.C. Gr. 1976). The union has alleged no such extraordi-
nary circunstances.
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Board addressed and di sti ngui shed Keco I ndustries, reason-

ably albeit briefly, based upon the distance of the supervisors
fromthe picketers. See Cook Fam |y Foods, 323 N.L.R B

No. 62, at 2 n.4.

Nor is the Board's conclusion inconsistent with its G bson
Greetings precedent. In that case, the Board adopted an
adm ni strative | aw judge's conclusion that a conpany's failure
to discipline a nonstriking enpl oyee who "drove through the
pi cket line, at |east once, with a gun displayed on the dash-
board of her car" when it had term nated strikers who had
damaged cars and assaul ted workers, was discrinnatory.
G bson Greetings, 310 NL.R B. at 1309, aff'd in rel evant
part, 53 F.3d 385, 393-94 (D.C. Cr. 1995). @G bson Geetings
i nvol ved a confrontation at a picket |ine, where the Board has
concluded that tensions are likely to be high. See id. at 1313;
cf. Chesapeake Plywood, 294 N.L.R B. at 203-04. The super-
visors sighted their hunting rifle 140 yards away fromthe
picket line and did not point it at the picketers. See Cook
Fam |y Foods, 323 N.L.R B. No. 62, at 2. As the Board
expl ai ned, "unlike the individuals in G bson Greetings ...
whose display of firearnms while crossing the picket l|ine
clearly was intended to intimdate the pickets, [the supervi-
sors'] reason for handling the rifle was unrelated to the
pi ckets or the strike." 1I1d. The Board did not act inconsis-
tently by treating the supervisors differently than the arned
nonstriker in G bson Geetings.

Because the Aztec Bus Lines cal cul us invol ves bal anci ng
types of strike m sconduct and wei ghing of facts, the court
properly defers to the Board where its factual findings are
supported by substantial evidence, as they are here. See
G bson Greetings, 53 F.3d at 393. The Board's concl usion
that Cook might legitimtely decide that the supervisors
uni ntenti onal m sconduct warranted | ess puni shnment than the
i ntentional vandalismby the strikers was not unreasonabl e.

Accordingly, we deny the petitions and order enforcenent
of the decision and order of the Board.
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