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stein were on the brief for intervenor National Cable Tel evi-
sion Associ ation, |nc.

Angel a J. Canpbell, Andrew J. Schwartzman and Ggi B
Sohn were on the briefs for intervenors Center for Mdi a
Education, et al.

Bef ore: Randol ph, Rogers, and Tatel, G rcuit Judges.
pinion for the Court filed by Crcuit Judge Randol ph

Randol ph, Circuit Judge: These consolidated petitions for
revi ew chal | enge portions of a Federal Conmunications Com
m ssion rule setting rates, terns and conditions for the car-
riage of "leased access" progranm ng on cable systens.

Qur opinion in Tine Warner Entertai nnent Co. v. FCC, 93
F.3d 957, 967-69 (D.C. Cir. 1996), describes the subject of
| eased access as follows: "In response to FCC v. M dwest
Video Corp., 440 U.S. 689 (1979), the [Cabl e Conmuni cations
Policy Act of 1984, Pub. L. No. 98-549, 98 Stat. 2779 ("1984
Act")] conpelled cable operators of systenms with nore than
thirty-six channels to set aside between 10 and 15 percent of
their channels for comercial use by persons unaffiliated with
the operator. 47 U S.C. s 532(b)(1). The larger the nunber
of channels in the system the greater the percentage of
channel s the operator nust set aside.l1 'Leased access' was

1 Subject to the rates, terns, and conditions established by the
FCC pursuant to 47 U.S.C. s 532(c)(4), cable operators nust set
asi de capacity for | eased access as foll ows:

originally aimed at bringing about 'the w dest possible diver-
sity of information sources' for cable subscribers. 1d.

s 532(a). Congress thought cable operators m ght deny ac-
cess to programers if the operators disapproved the pro-
grammer's social or political viewpoint, or if the program
mers' offerings conpeted with those the operators were
providing. 'Diversity,' as the 1984 Act used the term re-
ferred not to the substantive content of the programon a

| eased access channel, but to the entities--the 'sources'--
responsible for making it available. See H R Rep. No. 934,
[98th Cong., 2d Sess. 48 (1984), reprinted in 1984

U S. C.C AN 4655, 4685].

"The 1984 Act gave cable operators the authority to estab-
lish the price, ternms, and conditions of the service on their
| eased access channels. 1984 Act, s 2, 98 Stat. at 2783
(original version of 47 U S.C. s 532(c)(1)). Wth respect to
t hose channel s, then, the operator stood in the position of a
common carrier. See Mdwest Video, 440 U S. at 701; Inple-
nmentation of Section 10 of the Cable Consumer Protection
and Conpetition Act of 1992: |Indecent Progranmm ng and

(A) An operator of any cable systemw th 36 or nore (but not
nore than 54) activated channels shall designate 10 percent of
such channel s which are not otherw se required for use (or the
use of which is not prohibited) by Federal |aw or regul ation
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nore than 100) activated channels shall designate 15 percent of
such channel s which are not otherw se required for use (or the

use of which is not prohibited) by Federal |aw or regul ation

(C An operator of any cable systemw th nore than 100

activated channels shall designate 15 percent of all such chan-

nel s.

(D) An operator of any cable systemw th fewer than 36

activated channels shall not be required to desi gnate channe
capacity for commercial use by persons unaffiliated with the
operator, unless the cable systemis required to provide such
channel capacity under the terns of a franchise in effect on

Cct ober 30, 1984.
47 U.S.C. s 532(b)(1).

O her Types of Materials on Cable Access Channels, 8

F.CC R 998, 1001-02 p 22 (1993) (first report and order). If
an operator refused to provide service, persons aggrieved had
the right either to bring an action in district court or to
petition the Conmi ssion for relief. 47 U S C s 532(d)-(e).
The operator's rates, terns, and conditions were presuned
reasonabl e, a presunption that could be overcone 'by clear

and convi ncing evidence to the contrary.' Id. s 532(f). The
operator was free to use any of the channels set aside for
| eased access until sonmeone signed up. 1d. s 532(b)(4).

"The 1984 | egislation did not acconplish nuch. Unaffiliat-
ed progranm ng on | eased access channel s rarely appeared.
See Donna M Lanpert, Cable Tel evision: Does Leased Ac-
cess Mean Least Access?, 44 Fed. Comm L.J. 245, 266-67 &
n.122 (1992). Exactly why is uncertain. Cable operators said
t he reasons were high production costs and | ow demand in
the face of the already wi de array of programm ng operators
were already providing. Ohers laid the blame at the feet of
the operators, claimng they had set unreasonable terns for
| eased access. The FCC, in a 1990 report, recomended
anendi ng the 1984 Act to provide a national framework of
| eased access rules and to streamline the section's enforce-
ment nmechani sm Conpetition, Rate Deregul ation, and the
Commins Policies Relating to the Provision of Cable Tel evi-
sion Serv., 5 F.C.C.R 4962, 5048-50 pp 177-83 (1990) (report).
The House Energy and Commerce Conmittee thought that
cabl e operators had financial incentives to refuse access to
t hose who woul d conpete with existing progranms. H R Rep
No. 628, 102d Cong., 2d Sess. 39-40 (1992). The Senate
Conmer ce, Science, and Transportati on Comittee con-
curred, observing that the interests of cable operators and
| eased access programmers were al nost certain to clash. 2
This Senate conmttee believed that the 1984 Act's |eased
access schene suffered from'fundanental problens’ and that

2 The House Conmittee nentioned a study indicating that "there

are 68 nationally delivered cabl e video networks, 39 of which, or

57

percent, have some ownership affiliation with the operating side of

the cable industry.” H R Rep. No. 628, supra, at 41.
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the Act's permitting operators to establish the rates and

terns of |eased access service made 'little sense.” S. Rep. No.
92, [102d Cong., 2d Sess. 30-32, reprinted in 1992

US CCAN 1133, 1163-65].

"Amendnents enacted in 1992 authorized the FCC to es-
tablish a maxi mum price for |eased access, to regulate terns
and conditions, and to establish procedures for the expedited
resol ution of disputes. 47 U S.C. s 532(c)(4)(A). At the
same time, Congress added a second rationale for |eased
access: 'to pronote conpetition in the delivery of diverse
sources of video programming.' I1d. s 532(a), as anended."

Congress gave the Conm ssion 180 days within which to
establish rates. See id. s 532(c)(4)(B). The Conmi ssion net
t he deadline, but cautioned that its rate fornula was only a
"starting point that will need refinenent...." |[|nplenenta-
tion of Sections of the Cable Tel evision Consuner Protection
and Conpetition Act of 1992: Rate Regul ation--Report and
Order and Further Notice of Proposed Rul emaking ("Initial
Rate Order"), 8 F.C.C R 5631, 5936 (1993). The initial |eased
access rate rested on what the Conmi ssion called the "inplic-
it fee" paid by non-|eased access programmers to cable
operators. See id. For non-leased channels, cable operators
pay to acquire progranm ng, then offer that programming to
subscribers for a nmonthly service charge. The difference
between the price cable operators pay progranmers and the
price subscribers pay for service is the "inplicit fee" pro-
grammers pay to cable operators for carriage on the opera-
tor's system See id. at 5950. Cable operators act as the
"m ddl enen"” between programrers and consuners. They
recover costs of carrying the progranm ng and generate their
profit off the "markup" charged to subscribers. The Com
m ssion concluded that a fair | eased access rate should com
pensate the operator for the "inplicit fee" it would have
earned had it not been required to | ease the channel .3

3 The Commi ssion set out the nmethod by which the inplicit fee
shoul d be calculated. First, the Conm ssion separated program
mers seeking to | ease comercial access channels into three catego-
ries: those planning to charge subscribers directly on a per event

Recogni zing that the inplicit fee varies fromchannel to
channel , the Conmi ssion set the rate cap for | eased access at
the highest inplicit fee for a channel within the sanme catego-
ry carried on a particular cable system 1d. at 5951

Petitions for reconsideration challenged the "highest im
plicit fee" fornula. Cable operators and | eased access pro-
grammers agreed that the Commission's rate had not stinu-
|ated the use of |eased access, but differed about the reasons
why. See Inplenmentation of Sections of the Cable Tel evision
Consumer Protection and Conpetition Act of 1992: Rate
Regul ati on, Leased Commercial Access--Order on Reconsid-
eration of the First Report and Order and Further Notice of
Proposed Rul emaki ng (" Reconsi deration Order” ), 11
F.C. C. R 16933, 16937 (1996). The Conmi ssion agreed to

opinion>>

Page 5 of 17
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reopen the issue, but was careful not to guarantee a reduction
inrates, stating that "as long as the maxi mum | eased access
rate is reasonable, we believe that m nimal use of |eased
access channels would not indicate that the rate should be

lowered.” Id. at 16944. However, the Conmi ssion "tenta-
tively" concluded that the highest inplicit fee formula m ght
over conpensate cabl e operators. 1d. at 16937. It proposed

replacing the inplicit fee-based rate with a cost-based rate
formula that it hoped woul d cure deficiencies in the highest

or per channel basis to view their progranm ng; those proposing to
use the channel for nore than 50% of their |ease tine to sel

products directly to custoners (such as home shoppi ng networks

and inforercials); and all others. The Conm ssion required cable
operators to identify the programmers it carried on its non-|eased
access channels that fell within each of these three categories. The
inplicit fee was then determ ned through a two step cal cul ation

The operator subtracted the nmonthly per subscriber rate it paid the
programmer fromthe rate per nonth that a subscriber paid to

receive the program This nunber was then multiplied by the
percent age of subscribers that were able to receive that channel or
programm ng. The result was the inplicit fee per subscriber for

use of the channel. For each of the three types of programm ng,

t he highest of these fees was the maxi mum nonthly | eased access

rate per subscriber that the operator could charge. See id. at 5949-
50.
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inplicit fee formula, and thus "better pronote the goal s of

| eased access."” 1d. Under the cost-based approach, cable
operators that had not filled their quota of |eased access
channel s could charge no nore than "reasonabl e costs," which
woul d include a reasonable profit. Id. at 16960. Although

t he Conmi ssion hoped the new fornula woul d pronote | eased
access, it warned that the "purpose of the cost fornula is not,
however, to |ower |eased access rates.” 1|d. at 16938.

After considering cormments filed by cable operators and
programers, the Conmm ssion issued an order rejecting the
cost-based fornula in favor of an inplicit fee-based rate. See
| mpl enent ati on of Sections of the Cable Tel evision Consum
er Protection and Conpetition Act of 1992: Leased Comer -
cial Access--Second Report and Order and Second Order on
Reconsi deration of the First Report and Order ("Final Rate
Order"), 12 F.C.C.R 5267 (1997). The Conm ssion expl ai ned
that its cost-based rate proposal was flawed because it "does
not account for negative effects that | eased access program

m ng m ght have on subscriber revenue (i.e., |ost subscriber
revenue caused by subscribers dropping the tier or by requir-
ing a lower price due to a devaluation of the tier)." 1d. at
5279.

Rat her than reinstating its original highest inplicit fee
formula, the Comm ssion reduced the rate to the "average
inplicit fee," which is essentially the average anount full-tine
programmers inplicitly "pay" the cable operator for carriage.
See id. at 5283. The Conmmi ssion al so nade a nunber of
changes to the ternms and conditions of |eased access favoring
| eased access progranmmers. Such progranmmers were given
the right to demand access to a tier with nore than 50
percent subscriber penetration, see id. at 5290, thus prevent-
ing operators fromrelegating | eased access to the |east
wat ched tiers. The Comm ssion rejected the cable operators
challenge to a rule requiring operators to lease tine in half-
hour increnents, see id. at 5298, and required operators to
prorate the full-time rate for part-time use. See id. at 5302.
The Conmi ssion al so all owed | eased access progranmers to
resell part of their tine to other unaffiliated progranmers.
See id. at 5305.

Page 7 of 17
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Petitioner Conmunity Broadcasters Association is a trade
associ ation for |ow power television broadcast stations. Peti-
tioner ValueVision International, Inc., is engaged in the busi-
ness of producing tel evision hone shoppi ng prograns for
di stribution over cable systens. Their challenges to the
Conmi ssion's Final Rate Order, although franed in different
ways, boil down to a contention that the Comm ssion showed
too much concern for the financial health of cable operators
and too little concern for the ability of programrers to afford
| eased access.

Intervenors Center for Media Education, Alliance for Com
muni ty Media, Association of I|Independent Video and Film
makers, Consuner Federation of Anerica, United States
Cat hol i ¢ Conference, and People for the Anerican Way (here-
inafter referred to as "Medi a Education") jointly filed a brief
supporting petitioners. W address their clains separately
only where they differ frompetitioners'.

Section 532(a) sets out the conpeting goals of the 1992 Act:

"The purpose of this section is to pronote conpetition in the
delivery of diverse sources of video programrng and to

assure that the w dest possible diversity of information
sources are nmade available to the public fromcable systens

in a manner consistent with growth and devel opnment of cable
systenms.” 47 U S.C. s 532(a). |In setting rates for |eased
access, the Conm ssion was to "assure that [cable channe

| easing] will not adversely affect the operation, financial con-
dition, or market devel opnent of the cable system" Id.

s 532(c)(1).

The Conmi ssion reads the statute to require "bal ancing the
interests of |eased access programers with those of cable
operators.” Final Rate Order, 12 F.C C R at 5278. In the
Conmmi ssion's view, diversity is to be encouraged, but only in
ways that do not inpose adverse financial effects on cable
operators, because "Congress did not intend that cable opera-
tors subsidize | eased access progranmmers.” 1d. at 5279. The
Conmi ssion therefore designed rates to conpensate cable

operators fully for [ost operational and opportunity costs
resulting fromthe di spl acement of operator-sel ected channels
with | eased access progranmm ng.

This interpretation, Community Broadcasters tells us, is
contrary to the clear |anguage of the statute and in any event
i s unreasonabl e because it fails to achieve the statute's "pri-
mary obj ective" of pronoting diversity in programm ng. The
obj ective of ensuring that cable systens will not be adversely
affected financially was, according to this petitioner, nerely a
"caveat" designed to prevent the "destruction" of the cable
i ndustry. The Commi ssion therefore should not have given
equal weight to the interests of cable operators.4

The statutory | anguage permits the Conm ssion's construc-

Page 8 of 17
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tion. The Act instructs the Commission to set rates sufficient
to "assure that [l eased access] will not adversely affect the
operation, financial condition, or market devel opnent of the
cable system"” 47 U S.C. s 532(c)(1) (enphasis added). This
provi sion serves as nore than a nere "caveat"” to the ultimte
goal s of pronoting | eased access. The rates, terns and

condi tions of |eased access nust be set withinits limts. The
Conmi ssion's choice of the average inplicit fee fornula was a
reasonabl e means of acconplishing the statute's purposes.

Medi a Education thinks s 532 enbodies three goal s--pro-
noting | eased access, protecting the cable industry, and
assuring that the public has access to diverse sources of
progranmm ng. According to Media Education, the Comm s-
sion erred by considering only the first two in setting a
maxi numrate for | eased access. W do not see how Medi a
Education's interpretation of s 532 alters the outcone. The
Conmmi ssion was faced with reconciling the statute's purposes
of pronoting diversity through | eased access w thout finan-

4 W do not consider Community Broadcasters' argument that
the Conmi ssion erred in focusing on economc harmto cable
channel s, when it should have limted its analysis to econonic harm
to the cable system No party raised this distinction before the
Conmi ssion, and the Conmi ssion never addressed it. Under 47
U S.C. s 405(a), the question is therefore not properly before us.
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cially burdening cable operators. To the extent that its rate
cap nakes | eased access nore affordable, the public arguably
will benefit fromthe resulting "diversity of information
sources.” 47 U S.C. s 532(a). But the public's interest in
di versity does not outweigh the statute's mandate that |eased
access rates not "adversely affect” cable operators, any nore
than pronoting | eased access progranm ng does.

The | egislative history al so supports the Conm ssion's in-
terpretation. True, Congress hoped that granting rate-
maki ng authority to the Conm ssion would pronote conpeti -
tion in the programm ng market and increase the diversity of
progranmm ng sources. But Congress never intended to en-
sure financial success for |eased access programers. In
fact, the Senate Report frankly acknow edged that | eased
access might not be economically viable. Qutside of |eased
access, cable operators pay for the prograns they select,
of fsetting the high costs of production borne by program
mers. Yet under even the nobst generous formula, |eased
access programers would be required to pay sone fee to
operators for access. Cable operators informed the Senate
during oversight hearings that nost programers sinmply
cannot afford to pay for access. The Senate Report conceded
that the "cable industry has a sound argunent in claimnmng
that the econonmics of |eased access are not conducive to its
use." S. Rep. No. 102-92, at 31 (1991).

Inits 1990 Report to Congress, the Comm ssion identified
the underutilization of |eased access as a probl em Congress
shoul d address, and Congress responded by transferring the
obligation to set | eased access rates fromcable operators to
the Conmission. In inplementing the 1992 Act, the Conm s-
sion stated that its only obligation was to set a reasonabl e
rate cap, regardless of its effect on demand for | eased access.
See Final Rate Order, 12 F.C. C.R at 5278-79. The Conmi s-
sion erred, according to both petitioners, by focusing on the
financial condition of the cable operators rather than the
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financial capabilities of |eased access programrers. They
rely on Motor Vehicle Manufacturers Ass'n v. State Farm
Mutual Auto Insurance Co., 463 U S. 29, 43 (1983), for the
proposition that the Conmi ssion's "fail[ure] to consider an

i nportant aspect of the problem that it had previously
recogni zed--nanely, whether its rates created a viable mar-
ket for |easing cable channels--was arbitrary and capri ci ous.

The trouble with petitioners' argunent is in its premse. It
is not accurate to say that the Commi ssion ignored the fact
that its chosen rate fornula mght not increase use of |eased
access. The Conmmi ssion did no such thing. It recognized
thi s possi bl e consequence, but thought it did not justify
requiring cable operators to subsidize | eased access program
mers. \Wen an agency considers a particular factor and
rationally concludes that it should not affect its decision, the
agency is not acting arbitrarily. It is exercising the judg-
ment Congress entrusted to it.

The Conmi ssion did not conpletely disregard the 1992
Act's goal of pronoting | eased access, as petitioners suppose.
Many of the changes to its initial rul emaki ng were desi gned
to improve conditions for |eased access. It reduced the rate
fromthe highest inplicit fee to the average inplicit fee in an
attenpt to bring | eased access w thin programrers’' reach
See Final Rate Order, 12 F.C CR at 5282. It altered the
terns of |eased access to benefit progranmers by permtting
part-tine | eases, resale of |eased access slots, and by requir-
ing cable operators to place | eased access channels on tiers
wi th 50 percent subscriber penetration. See id. at 5298, 5305,
5308. Conmunity Broadcasters and Val ueVi sion di sm ss
these changes in the terns and conditions of |eased access as
unhel pful to those who cannot afford the rates. Yet they
cannot deny that the Conmmi ssion's rul enaking included a
nunber of changes favorable to | eased access programers.

These changes belie petitioners' contention that the Comm s-
sion ignored the interests of | eased access progranmers.

Val ueVi si on argues that the Conmm ssion's average inplicit
fee formula suffers fromthe sane flaws as the previous
hi ghest inplicit fee rate--flaws that notivated the Conm s-
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sion to engage in a new round of notice and conmment

rul emaki ng. The Final Rate Order cannot stand, Val ueVi -

sion continues, because the Conmi ssion failed to give "rea-
soned anal ysis" for its return to the very rate formula that it
had earlier rejected.

In the first place, it is worth noting that the Conm ssion
never "rejected” its original inplicit fee approach. The con-
cerns it articulated in its Reconsideration Oder were only
"tentative." Reconsideration Order, 11 F.C.C R at 16937.

The Conmi ssion solicited additional comrents precisely be-

cause it was unsure whether its doubts were justified, and
whet her the cost-based approach woul d solve old probl ens or
nerely create new ones.

In the second place, the Conmmi ssion did furnish a "rea-
soned anal ysis" for its reaffirmation of the inplicit fee ap-
proach. In its Final Rate Order, the Conmm ssion expl ai ned
that it was returning to an inplicit fee formul a because the
concerns it had raised in its Reconsideration Order had
proven unfounded. The Conm ssion had worried that the
inplicit fee approach resulted in "double recovery"” for cable
operators, who were paid once in the formof subscriber
fees and then again by | eased access programmers. See
Reconsi deration Order, 11 F.C C R at 16937. But after
consi deri ng nunerous comrents subnmitted by operators
and programrers, the Conmm ssion concluded that its "dou-
bl e recovery” hypothesis was based on the erroneous as-
sunption that operators would be able to charge subscrib-
ers the same anount for |eased access programm ng that
they charge for other programming on the sane tier. See
Final Rate Order, 12 F.C.C. R at 5289. This was unlikely,
the Conmi ssion realized, because subscribers could find
| eased access progranmm ng | ess attractive than the pro-
gramm ng sel ected by the cable operator, reducing not only
the fee the operator could charge for that channel, but also
the fee it could charge for an entire tier of channels in
whi ch the | eased access channel was placed.5 See id. at

5 Val ueVision's comments to the Conmi ssion reveal that it also
recogni zed the possibility of subscriber |oss, although it thought the
problemless significant than did the Comm ssion. See id. at 5287.

5286-87. Wen cabl e operators choose their programm ng,
they may take into account the prograns they currently
offer, tailoring their selections to appeal to current subscrib-
ers and to attract new subscribers. Cable operators have
no such control over |eased access progranm ng. Al though

t he Conmi ssion acknow edged the possibility that some

| eased access progranmng will be attractive to subscribers,
it concluded that on average | eased access progranmng is

| ess desirable to custoners than the programm ng offered

by the operator. See id. at 5287-89. Because subscribers
m ght place no val ue on | eased access progranm ng, the

| ease fee is the only paynment the operator receives, and
therefore the operator does not "double recover"” for those
channel s.
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Even if a | eased access channel generates subscriber reve-
nue, the Comm ssion recognized that it may not be enough to
of fset the lost revenues fromthe channel it displaced.
Leased access progranm ng can be | ess valuable to operators
for reasons aside fromits lack of desirability to subscribers.
In accepting a | eased access channel, the cabl e operator may
| ose advertising revenues because | eased access progranmers
generally do not provide advertising slots to the cable opera-
tor. See id. at 5289. And | eased access progranm ng cre-
ates additional administrative costs. See id. For all of these
reasons, the Conmi ssion concluded that the inplicit fee for-
mul a woul d not result in a double recovery for cabl e opera-
tors as it had originally feared, but would nerely conpensate
the operator for the potential decrease in overall system value
resulting fromthe replacenent of the operator-sel ected chan-
nels with | eased access channel s.

In its Reconsideration Order, the Comm ssion expressed
concern that the highest inplicit fee overconpensated opera-
tors, who were willing to accept a |lower fee for sone of their
progranmm ng. See Reconsideration Order, 11 F.C.C. R at
16937. The Conmm ssion explained in the Final Rate Order
that its decision to replace the highest inplicit fee with the
average inplicit fee "mtigates"” this problem Final Rate
Oder, 12 F.C C. R at 5290. ValueVision is not satisfied.

The average inplicit fee still overconpensates operators,
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Val ueVi si on bel i eves, because operators will bunp the chan-
nels with the lowest inplicit fee if forced to make room for

| eased access channel s, thereby earning a better return off
the | eased access channels. But as the Conm ssion ex-
plained, it is inmpossible to calculate a particular programns
inplicit fee with certainty because vi ewers purchase nost
channels in nulti-channel tiers. See id. at 5289-90. CQ(pera-
tors know what they pay for each channel, but they cannot be
sure of the value of any single channel to subscribers. See id.
I ndeed, sone subscribers may place little to no value on a
channel that others highly value. Mreover, the inplicit fee
bears no relation to the popularity of a particul ar channel
and therefore no relation to the value of that channel to the
operator. For exanmple, it can be assuned that subscribers
are willing to pay dearly for very popul ar channels, but those
channel s al so cost operators the nost to purchase, and there-
fore will often have very lowinplicit fees. The | owest
inplicit fee may actually be negative, and therefore is un-
suitable as the rate-base for |eased access. The Conmi ssion
concl uded that the average inplicit fee is the nost suitable
basis fromwhich to cal cul ate | eased access rates, since it
woul d not regularly over- or underconpensate cabl e opera-
tors for bunping operator-selected channels for |eased access
progranmm ng. See id.

Finally, the Conm ssion concluded that it had been wong
to think its cost-based fornula would nore accurately reflect
the costs of |eased access. The Conmmi ssion realized that the
cost-based rate did not account for the fact that |eased access
progranmm ng could di mnish the value of the entire tier on
which it was placed. Qperators deserved to recover | ost
subscriber fees resulting fromleased access. The inplicit fee
was therefore a nore accurate neasure of the true costs of
| eased access. See id. at 5290. Although the average inplicit
fee is not a perfect nmeasure of the costs of |eased access
programm ng, it falls well within the "zone of reasonabl eness”
required to survive judicial review Nader v. FCC, 520 F.2d
182, 192 (D.C. Gr. 1975) (citing Perm an Basin Area Rate
Cases, 390 U.S. 747, 767 (1968)).
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Val ueVi si on conpl ains that the Conm ssion refused to give
"any real consideration" to its market-based explicit fee pro-
posal . Val ueVi si on wanted the Conm ssion to base its fees
on the rates paid by an unusual class of non-|eased cable
channel s where the progranmers pay operators a certain
anount per subscriber, just as |eased access progranmers do.
According to ValueVision, this "real world" explicit fee ap-
proach provides a better estimate of the amount cabl e opera-
tors shoul d be conpensated for carrying | eased access pro-
gr amm ng.

As the Commi ssion explained in its Final Rate Order
Val ueVision's "explicit fee" approach was one of many fl at
rate proposals. Final Rate Order, 12 F.C.C. R at 5294.
Val ueVi si on proposed a rate of 10 cents per subscriber per
month. O her suggested flat rates ranged froma penny to 90
cents. Presented with a wide array of estimated "real world"
rates--and no net hod of choosing anong them-the Comm s-
sion explained that it was rejecting themall for failure to
provide "sufficient enpirical evidence denonstrating how
their proposed flat rate would pronote the statutory objec-
tives...." 1d. W find this explanation to be sufficient.

IV

Conmmuni ty Broadcasters invokes s 604 of the Regul atory
Enforcenent Act, 5 U.S.C. s 604 (as anmended by the Snal
Busi ness Regul atory Enforcenment and Fairness Act of 1996),
and s 257 of the Conmunications Act of 1934, 47 U S.C
s 257(a), as additional reasons why the Comn ssion inprop-
erly failed to consider the interests of |eased access program
mers. The Regulatory Flexibility Act provides that an agen-
cy shall accompany the promulgation of newrules with a
"final regulatory flexibility analysis" assessing the negative
i npact of the rules on small businesses. 5 U S.C. s 604.
The Conmuni cations Act requires the Conmi ssion to pro-
nmote diversity of nedia voices and to identify and elimnate
barriers to market entry for small businesses in tel ecommuni -
cations. See 47 U S.C. s 257(a) & (b). Although the Com

m ssion performed the analysis required by these statutes,
Conmmuni ty Broadcasters neverthel ess alleges that the Com

m ssion's analysis was insufficient because it focused on the
effect the rules would have on those cabl e operators qualify-
ing as small businesses and because it did not give adequate
consi deration to the negative inpact of the rules on | eased
access programers, nost of whom are al so snmall busi nesses.

The Conmi ssion argues that 47 U S.C. s 405(a) bars Com
muni ty Broadcasters fromraising i ssues regardi ng the Regu-
latory Flexibility Act on appeal because it failed to argue this
poi nt below. Under s 405(a), a party nust file a petition for
reconsi deration before the Comm ssion unless the Conm s-
sion has had an "opportunity to pass” on the issue. Al though
the Conmi ssion issued an Initial Regulatory Flexibility Anal -
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ysis in its Reconsideration Order, and then sought witten
comments, Conmunity Broadcasters never conpl ai ned t hat
t he Conm ssion's analysis had granted too nuch attention to

smal | cable operators and too little to small | eased access
programers. Arguably, however, the fact that the Comm s-
sion addressed the effect of its rules on small |eased access

programmers in its Final Regulatory Flexibility Analysis
preserves the question whether its discussion was sufficient.

In any event, we find that the Commi ssion fulfilled its
obligations under the Regulatory Flexibility Act. Under-
standably, the Conmmi ssion's primary focus was on the smal
cabl e operators, who were directly subject to the new rule.
See Final Rate Order, 12 F.C CR at 5337-45. But the
Conmmi ssion did not fail to consider the inpact of the rules on
cable progranmers. 1t concluded that the revised rules
woul d have only a "positive" effect on progranmers because
they lowered the maxi mumrates for |eased access service,
permtted resale, granted access to highly penetrated tiers,
and required part-tine rates to be pro-rated. See id. at 5345.
This analysis is sufficient to satisfy the obligations of the
Regul atory Flexibility Act.

Nor do we find that the Commission erred in its market
entry analysis. As s 257 of the Conmuni cations Act re-
qui res, the Comm ssion analyzed barriers to market entry for
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entrepreneurs and ot her small businesses in tel ecommunica-
tions created by its newrules. See 12 F.C.C.R at 5336. The
Conmi ssion stated that it had established rates, terns and
conditions for | eased access intended to pronote diversity and
conpetition. See id. It noted that its "provisions for part-
time | eased access are especially suited to allow small or
entrepreneurial |eased access programers to enter the tele-
conmuni cati ons progranmm ng nmarketplace.” 1d. That Com

muni ty Broadcasters disagrees with this anal ysis does not

mean that the Commission failed to neet its obligations to
exam ne and di scuss the issue.

V

Medi a Education chal |l enges the Comni ssion's decision not
to grant preferential rates for nonprofit progranmers.
Leased access is intended for "commercial use," which the
Conmuni cati ons Act defines as including both for-profit and
not-for-profit video programm ng. 47 U S.C. s 532(b)(5).
The Conmi ssion viewed this provision as an indication that
Congress intended nonprofit users to conpete on equal foot-
ing for | eased access. See Final Rate Order, 12 F.C.C.R at
5313. In addition, the Conmm ssion noted that nmandatory
preferential treatnment for nonprofit programers woul d not
necessarily pronote diversity since there is no reason to think
nonprofits are "inherently nore diverse than unaffiliated for-
profit progranmm ng sources.” |d. The Conm ssion was al so
concerned that a preference mght "adversely affect the
operation, financial condition, or market devel opnent of the
cable system in contradiction to the statute's nandate. Id.
at 5313-14. W find the Comrission's interpretation of the
statute to be reasonable, and conclude that the statute's
pur pose of pronoting diversity did not require such a nanda-
tory preference.

The petitions for judicial review are denied.
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