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Bef ore: Edwards, Chief Judge, Henderson and Garl and,
Circuit Judges.

pinion for the Court filed by Crcuit Judge Garl and.

Garland, Grcuit Judge: Appellant Richard Gartnon was
convicted of interstate transportation of securities obtained
by fraud and of noney |aundering in connection with a
scheme to defraud the George Washi ngton University Health
Plan. Gartnon challenges his convictions on the grounds
that: (1) the trial court inproperly admtted evidence of his
physi cal and verbal intimdation of a confederate; (2) the
prosecuti on made i nproper statenents during closing argu-
ments; (3) the trial court erred in not declaring a mstrial
after federal agents spoke with an excused alternate juror
who subsequently was re-enpanel ed; and (4) the evidence
was insufficient to establish venue in the District of Col unbia
on nost of the noney | aundering counts. He also contends,
and the governnent agrees, that the sentence he received on
t he noney | aundering counts exceeds the maxi mumpermtted
by statute. W affirm Gartnon's convictions against all of his
chal | enges and renmand the case for correction of the sen-

t ence.

On Decenber 11, 1995, a grand jury in the District of
Col unbi a indi cted Gartnon, Donna Rouse, and Panela d as-
coe on charges of interstate transportation of securities taken
by fraud, in violation of 18 U S.C. s 2314, and of noney
| aundering, in violation of 18 U.S.C. s 1956(a)(1).1 Gartnon
and Rouse proceeded to trial, while dascoe pled guilty and
testified for the United States.

According to the governnent's evidence, Panela Gd ascoe
first met Richard Gartnon in Novenber 1994. At the tine,
@ ascoe worked as a secretary in the marketing and sal es
department of the George Washi ngton University Health

1 Gartnon, alone, was al so charged with subornation of perjury,
inviolation of 18 U.S.C. s 1622. The jury acquitted Gartnon on
t hat charge

Plan (GAUHP or George Washington), a health maintenance
organi zation | ocated in Bethesda, Maryland. Anong ot her
activities, dascoe's departnent sponsored various health-
rel ated speci al events.

Gartnon and d ascoe soon began dating. The norning
after their first date, Gartnon asked d ascoe for noney to
i nvest, and shortly before Christmas she gave hi m $850.
VWhen she asked himto return sonme of the noney in order to
buy her daughter Christnmas presents, he told her she was not
a "worman of execution" and asked her whether there was a
way she could get nore noney for him d ascoe then told
Gartnon about the special events GAUHP sponsored, and
Gartnon proposed the idea of a "hair show'--a conpetition
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bet ween hair salons. Wen d ascoe was unable to secure
GNUHP' s sponsorship of such an event, Gartnon again
criticized her failure of "execution.” On her own, @ ascoe
then submitted a forged request to GMJHP for a $12, 500
check, payable to Gartnon, for a fictitious "run-a-thon."
CGeorge Washington's finance departnment cut the check and

@ ascoe delivered it to Gartnon.

Al t hough @ ascoe told Gartnon she did not want to submt
any nore fraudul ent check requests to GAUHP, in early
January he again told her he needed noney to invest. Gart-
nmon provi ded the names of suggested payees including co-
def endant Rouse--all former or current girlfriends of his,
wi th the exception of one payee who was a cousin--and
A ascoe forged the authorizing signatures on the check re-
quests. After the initial "run-a-thon" check, G ascoe submt-
ted eight nore check requests from January to March 1995,
in anounts ranging from$3,600 to $8,600. After receiving
t he checks, she delivered themto Gartnon, who in turned
delivered themto the payees. The payees cashed the
checks--one at a bank in the District of Colunbia, the rest at
banks in the suburbs--and gave the noney to Gartnon.

Gartnon and d ascoe al so devel oped a second schene to
defraud CGeorge Washington. Gartnon procured bl ank in-
voi ces froma printing conpany cal |l ed Underground Printing,
and d ascoe filled out and submtted the invoices requesting
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paynment from George Washi ngton for the performance of
fictitious printing services. Pursuing this schene from Janu-
ary to March, 1995, d ascoe obtained eight additiona

GMJHP checks, in anpunts ranging from $16,825.80 to
$84,603.40. At Gartnon's instruction, d ascoe made Rouse

t he payee on all of the checks. @ ascoe delivered the checks
to Gartnmon, and all were deposited in a bank account in
Rouse's nane. One of the checks was deposited in the

District of Colunmbia; the rest were deposited in the suburbs.
Al'l of the GMUHP checks involved in both schemes were

drawn on an account GAUHP mai ntained with R ggs Nation-

al Bank of Washington, D.C, which processed all checks
cashed outside of the District of Colunbia at its operations
center in the District.

In ate February 1995, in the mdst of these schenes,
G ascoe called Gartnon fromwork and told himshe did not
want to continue defrauding her enployer. Gartnon asked
her to | eave work and cone to his house because he was sick
and needed nedi cine. According to her testinony, when she
arrived and entered his bedroom GCGartnon "told ne to take
off ny clothes and lay down in the bed with nmy head at the
foot of the bed.... [He . . . told ne to open up ny |legs and
he put a gun up nmy vagina.... He told nme that I will listen
to everything he says and do as he says." Trial Tr. 353-54
(Mar. 14, 1996). Thereafter, G ascoe continued to submit
fraudul ent check requests to GAUHP.

Gartnon used the noney obtai ned from George Washi ng-
ton to purchase a hair salon, three sports cars, and a Jacuzz
and gazebo for his house--putting title in the nanes of other
peopl e or using checks drawn on the Rouse account. He also
used two Rouse checks to | oan $30,000 to an acquai ntance,
Sandra Yates, in exchange for cash repaynent (with $4,500 in
interest) within two nonths. Some tinme |ater, Yates met
with Gartnmon in a parking lot to discuss another |oan. He
told her to get in his car, and then drove away so quickly as
to frighten her. Wen they reached Gartnon's hone, he
asked her to lift her skirt so he could determ ne whether she
was wearing a "wire" for recording the conversation. He
then warned her that if she were setting himup, he would kil
her .

In March 1995, CGeorge Washington fired G ascoe after
di scovering that she was forging check requests. After
speaking with the FBI, d ascoe agreed to tape-record tele-
phone conversations with Gartnmon. |In the taped conversa-
tions, Gartnon inplicated hinmself and used profane and
abusi ve | anguage. Eight of the conversations were admitted
into evidence and played to the jury.

Gartnon did not testify in his own behalf. Instead, he
called two enpl oyees fromthe hair sal on he purchased, who
testified that in the spring of 1995 they recalled nmeeting with
a woman from GAUHP regardi ng health insurance. Gart-
nmon al so called a conedian who testified that he perforned at
a hair showin Maryland in late 1994 or early 1995, and that
he heard the show was sponsored by GAUHP. Finally,
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Gartnon called his nother and sister to testify that they had
seen d ascoe in the presence of three of Gartnon's children
The latter testinony was offered to i npeach 3 ascoe who had
testified that she thought Gartnon had only one child. In

cl osi ng argunent, defense counsel contended that Gartnon

did not know @ ascoe had obtai ned the GAUHP checks by

fraud, and that d ascoe perpetrated the fraud on her own in
order to benefit fromthe noney Gartnon received.

Gartnon chal l enges the trial court's adm ssion of d ascoe's
testinmony regarding the gun incident in his bedroom and its
adm ssion of the tel ephone conversations tape-recorded by
G ascoe. Admission of this evidence, he contends, violated
Federal Rule of Evidence 403, which states: "Although rele-
vant, evidence may be excluded if its probative value is
substantially outwei ghed by the danger of unfair preju-
dice...." The standard of review applicable to these deter-
m nations by the district court is abuse of discretion. See Ad
Chief v. United States, 117 S. C. 644, 647 n.1, 651 n.7 (1997).
It is a standard we apply "nost deferentially.” United States
v. Rezaq, 134 F.3d 1121, 1137 (D.C. Gr. 1998), petition for
cert. filed, No. 97-9019 (May 7, 1998). We find no such abuse
here.
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A

Wth respect to the gun incident, Gartnon contends both
that the court never conducted any bal ancing of the incident's
probative value and prejudice, and that if it had, adm ssion of
@ ascoe's testi nony woul d have cone out on the short end of
such a bal ance.

Gartnon's first contention is wong on the facts because
the district court plainly did conduct a balancing. Prior to
trial, Gartnon filed a notion in |limne seeking to exclude this
evi dence on the ground that it violated Rule 403, as well as on
the ground that it violated Federal Rule of Evidence 404(b),
whi ch bars evidence of other crinmes offered to prove a
defendant's character "in order to show action in conformty
therewith." The district court conducted a hearing, which
expl ored both the Rule 404(b) question and the question of
the incident's probative value and potential prejudicial effect
under Rule 403. Citing our decision in United States v.

Allen, 960 F.2d 1055, 1058 (D.C. Gr. 1992), the district court
ruled that the evidence did not fall within the coverage of
Rul e 404(b) because it was not an "other crinme," but instead
was "inextricably intertwined® with the conduct charged in
the indictnment. See Mem Oder at 2, 6.2 Wth respect to
Rul e 403, the court said it was "satisfied that in the 403
bal anci ng anal ysis the probative value of this evidence out-
wei ghs the prejudice to the defendant.” 1d. at 6. In reach-
ing this conclusion, the court noted that the incident "both
illum nates why G ascoe would continue to defraud her em

pl oyer on behalf of Gartnon, as well as denpnstrating the
manner in which Gartnon committed the crinmes for which he

was indicted." 1d. at 3; accordid. at 6 & n.5. This record is

nore than sufficient to establish that the district court con-
ducted t he bal anci ng contenpl ated by Rul e 403.

W also find no abuse of discretion in the district court's
substanti ve determ nati on that the bal ance cane out in favor
of adm ssion of the testinony. The probative value of the

2 Grtnon does not press the Rule 404(b) claimhere.

incident is plain. It constituted direct evidence of Gartnon's
knowi ng i nvol venent in, and direction of, the schenme to
defraud CGeorge Washington. And by naking clear the na-

ture of the relationship between Gartnon and d ascoe, it

went a long way toward expl ai ni ng why a wonan who di d not
benefit monetarily would have entered into and continued in
the schenme charged in the indictnent. |In so doing, the
testinmony rebutted Gartnon's contention that d ascoe's no-

tive was personal nonetary gain independent of any influence

of his. Al though G ascoe conceded that the incident "wasn't

t he whol e reason” she continued with the schene, she said

that "it was a part of it." Trial Tr. 470 (Mar. 15, 1996). |If
anyt hi ng, her honest adm ssion of mxed notives sinply adds

to the credibility, and probativeness, of her testinony.
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But even if the evidence were probative, Gartnon clains, it
was sinmply too prejudicial to be admitted. As proof, Gartnon
cites the district court's own characterization of the gun
i ncident, at sentencing, as "outrageous[ ]." Sentencing Tr. 79
(Aug. 12, 1996). There is no question but that the conduct
portrayed by the testinony was outrageous, and that it may
dramatically have injured Gartnon's cause. But that is not
sufficient reason to exclude the testinmony. See United States
v. Minoz, 36 F.3d 1229, 1233 (1st CGr. 1994). Rule 403 does
not provide a shield for defendants who engage in outrageous
acts, permtting only the crinmes of Caspar M| quetoasts to be

described fully to a jury. 1t does not generally require the
government to sanitize its case, to deflate its w tnesses
testinmony, or to tell its story in a nonotone. Cf. dd Chief,

117 S. C&. at 656 ("[T]he prosecutor's choice will generally
survive a Rul e 403 anal ysis when a defendant seeks to force
the substitution of an adm ssion for evidence creating a
coherent narrative of his thoughts and actions in perpetrating
the of fense for which he is being tried."). It does not bar
powerful, or even "prejudicial" evidence. Instead, the Rule
focuses on the "danger of unfair prejudice,” and gives the
court discretion to exclude evidence only if that danger
"substantially outweigh[s]" the evidence's probative val ue.
See Fed. R Evid. 403 (enphases added).
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Quoting the Advisory Conmittee's Notes to Rule 403, the
Supreme Court has explained that the term"unfair preju-
di ce"” means " 'an undue tendency to suggest decision on an
i nproper basis, conmonly, though not necessarily, an eno-
tional one." " dd Chief, 117 S. C. at 650. Gartnon contends
this incident had that effect here, inciting the jury to convict
hi m not because of the fraud, but because of his behavior
toward G ascoe

We should note first that the testinony at issue was not
of fered for an unfair purpose. It was not offered on an
ancillary issue or to inflane the jury. To the contrary, it was
of fered as evidence of defendant's intent and controlling role
in the fraud, and in direct rebuttal to his claimthat he had
neither. |If the jury believed the testinony, a conviction
woul d be fully justified.

O course, the fact that the testinony was not offered for
an unfair purpose does not nmean a juror could not have used
it for one. But because the "natural use of the testinony
woul d be for its appropriate use, proving intent,” United
States v. Moore, 732 F.2d 983, 991 (D.C. Cir. 1984), we are
loath to upset the determination of the trial court. Al though
there may have been sone risk that a recitation of the facts
of the incident would evoke enotions in the courtroom that
ri sk was conparatively small, and it alone did not render the
testinmony "unfair"™ or "substantially outweigh[ ]" its probative
value. As we said in More, "the bal ance [under Rule 403]
shoul d generally be struck in favor of adm ssion when the
evi dence indicates a close relationship to the event charged.”
Id. at 989.

Defendant's trial counsel conceded as nuch. At a tine
when he did not know whether the incident occurred before
or after all the fraudul ent check requests had been submitted
to George Washi ngton, counsel agreed that if the incident had
occurred before, "[i]t would be a much nore difficult argu-
ment to make that the prejudicial inmpact substantially out-

wei ghed the probative value...." Trial Tr. 36 (Mar. 12,
1996). Al though counsel did say that he "woul d neverthel ess
make that argunent,” id., his honest appraisal of the difficul-

ty of his position was correct.

As with the gun incident, Gartnon noved in linmne to
exclude the recordings of his tel ephone conversations wth
@ ascoe. The court ruled that they were adm ssible as adm s-
sions of a party opponent pursuant to Federal Rule of Evi-
dence 801(d)(2)(A) and rejected Gartnon's contention that
they were barred by Rule 403 because of their tone and
profanity. The prosecution played portions of eight of the
tel ephone calls to the jury. 1In the calls, Gartnon used
pr of ane and abusi ve | anguage towards G ascoe. Gartnon
once again contends that the trial judge never conducted a
Rul e 403 bal anci ng and that an appropriate bal anci ng nust
cone out in his favor.
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It is true that, in contrast with its treatnment of the gun
testinmony, the district court did not issue an opinion explicitly
bal anci ng the prejudi ce and probative val ue of the recordings
or explicitly announcing that the bal ance favored adm ssi on of
the evidence. The hearing transcript makes plain, however,
that the court well-understood the need to bal ance prejudice
and probativeness, and that its ultimte conclusion that the
materi al was adm ssi bl e was based on the result of such a
bal ancing. See H'g Tr. 163-64 (Mar. 7, 1996). W do not
require a district court to recite the formula of Rule 403 in
haec verba in order to be sustained. See United States v.
Bradshaw, 935 F.2d 295, 301 (D.C. Cir. 1991). |Indeed, " '[a]s
long as it appears fromthe record as a whole that the trial
j udge adequately wei ghed the probative val ue and prej udici al
effect ..., we conclude that the demands of Rul e 403 have
been net.' " 1d. (quoting United States v. Sangrey, 586 F.2d
1312, 1315 (9th Cr. 1978)). It is apparent that the trial judge
did so here.

It also is apparent that the court did not abuse its discre-
tion in admtting the tape recordings. The tapes were proba-
tive because they reveal ed Gartnon's consci ousness of guilt.

For exanple, dascoe told Gartnon that she had retained a
| awyer to represent her in the investigation, and they dis-
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cussed what d ascoe should tell the | awyer about the checks
paid to co-defendant Rouse, purportedly for the work of
Under ground Printing:

d ascoe: Suppose he asks me, "Were did the checks
cone fron®"

Gartnon: | nean, that's what you gotta be creative at.
I mean, you gotta know what you did. |
mean, just tell himyou sent themout. Tel
him... Just, just, let's sinply tell himthat
they were a black mnority conpany that you
were giving a break to, that you were trying
to help out.

Gartnon: And they're gonna ask why weren't they
made out to the conpany and you just sinply
tell themthat it wasn't nade out to the
conpany for the reason that um that his
conpany a year before | ast had a problem
with the Internal Revenue Service and that
was their way of doing it. And that's the
way he decided they're doin' it.

d ascoe: VWhat about the receipts? ... You know, the
recei pts that | got, from Underground. |
want them | don't want it to say that you
gave ne.... You want ne to say you gave
themto ne?

Gar t non: No, |, you don't put my nane in it at all.
Appel l ant's App. at 79-81

On the other side of the balance, the tapes did not disclose
any unrelated crines or conduct that mght have unfairly
prejudi ced the jury against Gartnmon. And whatever m nor
prejudi ce may have been risked by the fact that he "raise[d]

his voice to Ms. d ascoe and use[d] profanity,” Gartnon Br. at
27, it was appropriately nmtigated by a limting instruction the
court gave to the jury. Although the instruction did not track
the original |anguage proposed by Gartnon's counsel, the

court crafted the final instruction with the aid of both the

def ense and prosecution, and Gartnon's counsel did not ob-

ject to its final formulation. See, e.g., United States v. Small
74 F.3d 1276, 1284 (D.C. Cir. 1996).

[
Gartnon contends that in their closing argunents, the

prosecutors inproperly called hima liar and an abuser of
worren and, in connection with the latter, inproperly enpha-
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sized the gun incident and the tape recordings. He also
contends that the prosecutors m scharacterized the evidence
regarding both the threat he made to Sandra Yates and the
gun incident, and that they then conpounded their m scon-
duct by misstating dascoe's testinony about the latter.

Because Gartnon failed to raise these objections bel ow, we
review his challenge for plain error under Federal Rule of
Crimnal Procedure 52(b). See United States v. Young, 470
US 1, 6 (1985); Small, 74 F.3d at 1281. The Suprenme Court
has expl ai ned that under this standard, "there nmust be (1)
"error,' (2) that is '"plain,' and (3) that 'affect[s] substanti al
rights.” " Johnson v. United States, 117 S. C. 1544, 1549
(1997) (quoting United States v. O ano, 507 U S. 725, 732
(1993)). The third elenent "in nost cases ... neans that the
error must have been prejudicial: It nust have affected the
outcome of the district court proceedings.”" dano, 507 U.S.
at 734. Mreover, "[i]t is the defendant rather than the
Gover nment who bears the burden of persuasion with respect
to prejudice.” Id. Finally, "[i]f all three conditions are net,
an appellate court may then exercise its discretion to notice a
forfeited error, but only if (4) the error 'seriously affect[s] the
fairness, integrity or public reputation of judicial proceed-
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ings." " Johnson, 117 S. C. at 1549 (quoting A ano, 507 U. S

at 732) (other citations omtted). It is not likely an error can
have that effect where the evidence against the defendant is
"overwhel m ng," the Court has said, because reversal in such

an instance would itself seriously affect the fairness, integrity
and public reputation of judicial proceedings. See id. at 1550.
Applying this test, we readily dismss nost of Gartnon's
chal | enges to the governnment's sunmations.

A

First, it was not error for the prosecution to call Gartnon a
liar, or to describe various of his statenments and actions as
"lies." W do not, of course, condone the use of insults or
slurs in lawers' argunents. But here the words were not
used as free-floating allegations about Gartnon's character or
as expressions of the prosecutor's opinion. Rather, they were
tied to specific conduct at issue in the trial--ranging fromthe
fal sehoods Gartnon told G ascoe in order to control her, to
the false clains for conpensation they submtted to George
Washi ngton. See, e.g., Trial Tr. 1168 (Mar. 25, 1996) (" That
letter [to GAUHP] was a conplete and utter |ie because
Ri chard Gartnon had no intention of using that noney for
the ... hair show...."); see also id. at 1165-69, 1183, 1187
VWhen a "lie" is an accurate description of the conduct at
issue, we will not reverse a conviction because the prosecutor
did not use a nore delicate term See United States v.

Donato, 99 F.3d 426, 432 (D.C. Cir. 1996) (upholding convic-
tion where prosecutor called defendant charged with fraud a

liar); United States v. Dean, 55 F.3d 640, 665-66 (D.C. Cir.
1995) (sanme, where defendant charged with perjury).

Nor was it error for the prosecution to say that Gartnon
abused wonen and to refer to the gun incident and phone
calls as exanples of that abuse. Again, the rhetoric was not
used as a generalized attack on Gartnon's character, but as a
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description of the manner in which he conducted the schene
charged in the indictnent--that is, by abusing his rel ation-
ship with 3 ascoe and the ot her wonen who served as ficti-

tious payees. "[T]he way he got the noney," the prosecutor
said, "was by using and abusing the people closest to him-
girlfriends, cousins, friends, associates." Trial Tr. 1045 (Mar

25, 1996) (enphasis added). Moreover, the prosecutor tied
this allegation directly to the evidence the jury had just
heard: "W heard how he did it over the |ast two weeks," the
prosecutor said, and then detailed the specific ways in which
Gartnon used his girlfriends in the fraudul ent schene. The
prosecutor also rem nded the jury of the testinony that when
Gartnmon was arrested, he admtted to the FBI that he nade

his money "through his girlfriends." Trial Tr. 973-74 (Mar
20, 1996). And because we have upheld the district court's
adm ssion of the gun incident and the tape recordings, there
was no error in the prosecution's reference to this evidence
and suggestion that the jurors reviewit.3

Finally, to the extent Gartnon's argunment on these points
rests on an allegation that the tone rather than the substance
of the prosecution's remarks inflamed the jury, we sinply are
not in a position to make such an assessnment and instead
must "grant great deference to the district court's judgnent
as to '[w] hether the prosecutor has struck a foul blow instead
of just a hard one.' " United States v. Gatling, 96 F.3d 1511
1524 (D.C. Cir. 1996) (quoting Dean, 55 F.3d at 665). Howev-
er, the fact that the prosecution's argunent did not draw a

3 Grtnon also contends that one of the prosecutors stated her
opi nion that G ascoe was a "bad person.” |In fact, the prosecutor's
remarks were made in rebuttal to defense counsel's contention that
G ascoe, not Gartnon, was the crimnal actor in the scheme. The
prosecutor's response was to indicate that d ascoe's behavi or was
no excuse for Gartnon's, and that the testinony showed both were
conplicit in the fraud:
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cont enpor aneous obj ection from def ense counsel, or a sua
sponte adnonition fromthe trial court, is a substantial indica-
tion that the tone was not inappropriate.

B

Gartnon al so contends that the prosecuti on m scharacter-
ized the trial evidence by saying that Gartnon "ki dnaped"
Sandra Yates when he drove her to his honme, see Trial Tr.

1077 (Mar. 25, 1996), and by referring to the gun incident

i nvol ving Panela 3 ascoe as a "rape," see id. at 1048. Al-

t hough "ki dnapi ng" may not have been a technically accurate
description of the wild car ride, in context it is clear that the
prosecutor used the word in a figurative sense and that there
was no anbi guity about the precise incident to which he was
referring. "Rape," on the other hand, may well have been a
technically accurate description of what Gartnon did to G as-
coe. See D.C. Code Ann. ss 22-4102, 22-4103. Wat is nore

i nportant, however, is that the prosecutor’'s meaning and
reference were again clear. Gven that clarity, the use of the
terns was not error, and in any event could not have consti -
tuted plain error as it could not have "affected the outcone"
of the proceeding. See dano, 507 U S. at 734.

Gartnon further contends that the prosecution nisstated
@ ascoe's testinony regardi ng the gun incident, specifically
regarding the threat he nmade to force her to continue subnit-
ting fraudul ent check requests. The prosecution, he notes,
told the jury that d ascoe testified Gartnon said: "If you

[What [defense counsel] wants you to do is to rely on Panel a

@ ascoe for the things that nake her look really really bad, but
not to rely on Panela d ascoe for the things that make Richard
Gartnon look really really bad, and there's a Iot of both of

t hose things, because you know what? They're both bad.

Trial Tr. 1164 (Mar. 25, 1996).
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don't keep doing it, I'mgoing to pull the trigger." Her actua

testinmony, by contrast, was: "He told nme that | will listen to

everything he says and do as he says." Conpare Trial Tr.

1048 (Mar. 25, 1996), with Trial Tr. 353-54 (Mar. 14, 1996).
Gartnon is correct that there was a msstatenment. Mre-

over, because it constituted a " 'statement[ ] of fact to the jury
not supported by proper evidence introduced during trial," "
the prosecutor's "remarks were error to the extent that they
overstated [d ascoe's] testinobny."” United States v. Perholtz
842 F.2d 343, 360 (D.C. Cir. 1988) (quoting Gaither v. United
States, 413 F.2d 1061, 1079 (D.C. Cr. 1969)); accord Donato,
99 F.3d at 432. This is so "[w hether or not those [remarks]
were slips of the tongue in the heat of oral argunent.”

United States v. North, 910 F.2d 843, 896 (D.C. Gr. 1990).4

Al t hough the prosecution's msstatenment was error, we stil
must determ ne whether it was plain error. See Young, 470
US at 6, 14; United States v. Boyd, 54 F.3d 868, 872 (D.C
Cr. 1995). In making that determ nation, the critical ques-
tion is whether the error prejudiced defendant in a way that
affected the outcone of the trial. See dano, 507 U S. at 734;
see al so Young, 470 U.S. at 12 ("[T]he Court nust consider
the probable effect the prosecutor's [statenment] woul d have
on the jury's ability to judge the evidence fairly."). This
court has used a relatively consistent set of criteria for
eval uating the potential prejudice of closing argunment errors.
W have

generally | ooked to three factors in determ ni ng whet her
i mproper remarks by the prosecutor sufficiently preju-

4 The m sstatenment does in fact appear to have been a slip of
the tongue. Apparently d ascoe originally described the incident to
the governnment in the formrecited by the prosecutor; that was the
formof the expected testinmony the government recited in its Rule
404(b) notice, see Gov't App. at 41-42; and the trial judge described
it inthe same way in his opinion on defendant's notion to excl ude
the testi nony, see Mem Order at 3. The absence of any objection
by defense counsel suggests that both parties were confused as to
what d ascoe actually had said in court.
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di ced a defendant: "the cl oseness of the case, the cen-
trality of the issue affected by the error, and the steps
taken to nmtigate the effects of the error.”™ W have al so
franed the test for prejudice in terns of the severity of
t he prosecutor's m sconduct, the measures adopted to

cure the m sconduct, and the certainty of conviction
absent the inproper renarks.

North, 910 F.2d at 895 (citations omitted). W have applied
these factors--severity, centrality, mtigation, and cl oseness
of the case--regardl ess of whether the context was review for
harm ess error because defense counsel objected at trial, or
for plain error because he did not.5 Conpare, e.g., Gaither
413 F. 2d at 1079-80 (harm ess error review), with Perholtz,
842 F.2d at 361 (plain error review).6 Applying these factors
here, we conclude that the prosecution's m sstatenent did not
prejudice Gartnon in the outconme of his trial

First, although Gartnon conpl ai ns about many parts of the
prosecution's argunent, we have concl uded above that only
the m squotation of G ascoe constituted error. That m squo-
tation was nade only once in a relatively |engthy argunent.
As we have previously held, "[w]ithout other conpelling fac-
tors, a single msstatenment confined to a closing argunent
rarely ampunts to severe m sconduct.” North, 910 F.2d at
897; «cf. Perholtz, 842 F.2d at 361

Second, it is true that the issue affected by the error--
whet her Gartnon controlled or participated in the subm ssion

5 An inportant difference, however, is that the burden is on the
governnment in the first instance and on the defendant in the second.
See O ano, 507 U. S. at 734.

6 W also have referred, in shorthand, to the application of
these factors as a review for "substantial prejudice.” See, e.g.
Small, 74 F.3d at 1280.
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of the fraudul ent requests by d ascoe--was central to the
case. However, the disparity between the actual and the

m sstated testinony was not of central inportance. The

m squot ati on may well have been nore powerfully put than

d ascoe's actual words, although even that is not clear.7 But
if believed, either version would have been nore than suffi-
cient to establish Gartnon's intent and role in the offense.

Third, the judge gave the standard Iimting instruction that
| awyers' argunents are not evidence and that the jury's
recol l ection of the evidence controls. W have repeatedly
said this kind of instruction can mtigate the inpact of
erroneous jury argunment. See, e.g., Gatling, 96 F.3d at 1524;
United States v. Childress, 58 F.3d 693, 716 (D.C. G r. 1995);
Boyd, 54 F.3d at 872; North, 910 F.2d at 897; Perholtz, 842
F.2d at 361.

Finally, this was not a close case. To the contrary, the
evidence of Gartnon's guilt was overwhelmng. |In addition
to d ascoe, six of the payees testified that they perforned no
services to justify receipt of checks from GAUHP, that
Gartnon gave themthe checks to cash, and that they re-
turned al nost all of the nmoney to him There was no
evi dence that any of the special events for which GAUHP
gave the checks occurred, or that the printing company
performed any work for GAUHP beyond a single, $401.75
order of business cards. Gartnon presented virtually no
defense. Hs |lawer's argunent that Gartnon did not know
of the fraud was incredible in light of the testinony of the
payees, which he neither contested nor expl ained except to
argue that Gartnon did not "treat all those people right."
Trial Tr. 1104 (Mar. 25, 1996). Viewed agai nst this back-
ground, there is no possibility that the difference between

7 Gven the physical context in which the words were spoken
the unstated inplication that "pulling the trigger"” would be the
consequence if dascoe did not "do as he says" may have had an
even nore powerful inpact on the jury than if Gartnon had nade
the threat expressly, as the prosecutor thought he had.
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@ ascoe's actual and quoted testinony could have nade a
difference in the trial's outcone.

IV

After the court read its final instructions to the jury, it
excused the six alternate jurors, including Juror No. 2. At
that point, counsel for Gartnon's co-defendant noted that one
of the unexcused jurors had di spl ayed enornous di spl easure
at being selected and asked the court to renove him Wth
t he agreenent of all counsel, the court told the jury that it
had made a mi stake in designating the alternates, excused the
di sgruntled juror, and recalled Juror No. 2 who was still in
the hall outside. The jury retired to the jury roomat 2:00
p.m After learning that an FBI case agent and posta
i nspector had spoken with Juror No. 2 while he was in the
hal |, the prosecution advised the court, which at 2:20 p.m
directed the jury to stop deliberating.

The court inmmedi ately conducted a hearing regarding the
possi bl e prejudice flowing fromthis contact. The FBlI agent,
corroborated separately by the postal inspector, testified that
when the group of excused alternates cane out of the jury
roomthe agent thanked them and asked, "Is there anything
t he governnment could have done to nmake the case better or
nor e under standabl e?" Trial Tr. 1282 (Mar. 26, 1996). Ju-
ror No. 2 then nodded his head, |aughed and said, "Yeah, |'ve
got questions, a lot of questions.” 1d. at 1287. The posta
i nspector asked what kind of questions. Referring to co-
def endant Rouse, Juror No. 2 said he wondered what kind of
know edge Rouse had and what Gartnon had told her. See
id. at 1282-83. The FBI agent said "okay" once or tw ce. At
that point, the courtroom deputy cane down the hall and the
conversation with Juror No. 2 ceased.

After this testinony, the court denied Gartnon's initial
request for a mstrial. At the request of both the govern-
ment and defense counsel, and with their help in phrasing
guestions, the court then asked Juror No. 2 whether he had
spoken with anyone after his dism ssal fromthe jury, whether
that contact influenced his ability to proceed with delibera-

tions, and whether he had told the other enpaneled jurors
about the contact. Juror No. 2 related the sane story as the
federal agents, stated that it would not affect his ability to
del i berate because he had his own nmind, and said that he had
not told the other jurors of the incident. Gartnon again
noved for a mistrial. The court denied Gartnon's notion
finding that there was no di screpancy between the accounts

of the three parties to the conversation, that neither agent
said anything inappropriate to Juror No. 2, that the agents
did not respond to the questions of Juror No. 2, and that it
was clear that Juror No. 2 could still be fair and inpartial
See id. at 1317-20.

Appel | ant contends that the district court erred in not
declaring a mstrial. Both appellant and the gover nment

Page 18 of 23



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #96-3102  Document #366522 Filed: 07/14/1998  Page 19 of 23

agree that the standard of review is for abuse of discretion by
the district court. See United States v. WIllians, 822 F.2d
1174, 1188 (D.C. Gir. 1987). Gartnon argues that the govern-
ment is unable to overcome "the heavy burden of rebutting

the presunption of prejudice arising fronf the contact with
the agents. See Gartnmon Br. at 33. His legal analysis is
based on the Suprene Court's opinion in Remrer v. United
States, which held that "any private communication ... with a
juror during a trial about the matter pending before the jury
is, for obvious reasons, deened presunptively prejudicial."
347 U.S. 227, 229 (1954). The "presunption is not concl u-
sive," the Court said, "but the burden rests heavily upon the
CGovernnment to establish, after notice to and hearing of the
def endant, that such contact with the juror was harmess to
the defendant." 1d.

The governnment argues that "Renmmer's presunption of
prejudice no | onger applies; instead, the trial court deter-
m nes whether a |ikelihood of prejudice exists before assign-
i ng the governnent the burden of proving harnl essness.”

Gov't Br. at 46. But notw thstanding the view of the Sixth
Circuit that Renmer is no |onger controlling because of the
Supreme Court's subsequent decision in Smith v. Phillips,

455 U S. 209 (1982), see United States v. Pennell, 737 F.2d
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521, 532 (6th G r. 1984), many of our cases have continued to
recogni ze the presunption of prejudice and to place the

burden of disproving it on the government. See United

States v. Butler, 822 F.2d 1191, 1195-96 & n.2 (D.C. CGr. 1987)
(discussing Phillips and Pennell); see also United States v.
Faf owora, 865 F.2d 360, 363 (D.C. Cir. 1989); WIIlianms, 822
F.2d at 1188. On the other hand, the governnent correctly
points out that in United States v. WIIlianms-Davis, 90 F.3d

490 (D.C. Gr. 1996), cert. denied, 117 S. . 986 (1997), this
court questioned the continued breadth of Renmmer, suggest-

i ng that subsequent Suprene Court cases, including Smth v.
Phillips and United States v. O ano, seemto have "nar-

row ed]” or "reconfigure[d]" the Remmer presunption. See

90 F.3d at 496. The WIlians-Davis court suggested that

the cases no longer treat the presunption "as particularly
forceful ," and approved the Fourth Circuit's viewthat " "while
a presunption of prejudice attaches to an inperm ssible

conmuni cati on, the presunption is not one to be casually

i nvoked.' " See id. at 496-97 (quoting Stockton v. Conmon-
wealth of Virginia, 852 F.2d 740, 745 (4th Cr. 1988)).

W& need not resolve this debate, nor any tension in our
own cases, in order to dispose of Gartnon's challenge. Here,
the district court followed Renmer to the letter. As Remmer
directed, the district court "determ ne[d] the circunstances,

t he inpact thereof upon the juror, and whether or not it was
prejudicial, in a hearing with all interested parties permtted
to participate.” Remrer, 347 U S. at 230. On the basis of
that hearing, and particularly on the basis of its appraisal of
the credibility of the juror's statement that he had not been

i nfluenced, see Trial Tr. 1310 (Mar. 26, 1996), the court found
no prejudice even on the Remrmer standard, see id. at 1314
(indicating that "even though there may be a presunption of
prejudice,” it was overcone); see also id. at 1313-16. On
appeal , this court gives substantial deference to a district
court's appraisal of whether a juror contact resulted in preju-
dice to the defendant. See Fafowora, 865 F.2d at 363;

Butler, 822 F.2d at 1196; WIlians, 822 F.2d at 1188-89. W
have no difficulty sustaining the district court's determ nation
in this case
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The context of the contact with Juror No. 2 belies Gart-
nmon' s assertion that prejudice always arises "froma contact
by a federal |aw enforcenment officer” because an "agent is a
scary person to the average layman." Gartnon Br. at 34.

Here, the contact occurred in a non-threatening setting, with
several fellow alternates present, after an accidental neeting
in the hall, and after both sides thought the juror's service
had concluded. The agents' questions were innocuous, com

muni cating no threats or effort to influence the juror. See
Butler, 822 F.2d at 1196; W!Illianms, 822 F.2d at 1189. Nor
was any extra-judicial information passed to the juror. See
Butler, 822 F.2d at 1196. |Indeed, the circunstances here do
not even approach those in other, far nore egregious cases in
whi ch this court has sustained findings of an absence of
prejudice. See, e.g., WIllianms-Davis, 90 F.3d at 495, 497
(forewoman' s husband urged her to "nail" the defendants);

Faf owora, 865 F.2d at 363-64 (third party told juror he would
gi ve "anything" for information on deliberations); Butler, 822
F.2d at 1194-96 (defendant approached juror in elevator
conplimented her, and told her his version of the events at

i ssue; and where nost of jury |earned of the incident);
WIllianms, 822 F.2d at 1186, 1189-90 (defense w tness contact-
ed three jurors, inquired into status of deliberations, and
conpl ai ned that deliberations were only continuing so jurors
could collect fees; and where entire jury |earned of incident).

In addition to the context of the contact, we also have the
juror's statenment at the hearing that the contact woul d not
i nfluence him See Phillips, 455 U S. at 230 n.7; Butler, 822
F.2d at 1196-97. The district court, having observed the
demeanor of the juror, is in the best position to determ ne the
credibility of that assurance. Mdreover, the court's determ -
nation that the juror was credible is supported both by the
nature of the agent's question to the juror, and by what the
juror said in reply. "Yeah, |I've got questions, a |ot of
qgquestions," is not the kind of remark one would expect froma
citizen who has been cowed by the presence of an FBI agent.
Rather, it is consistent with his testinony that the conversa-
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tion would not influence himbecause "I have ny own mnd."
Trial Tr. 1310 (Mar. 26, 1996).

Finally, as in our assessnment of potential prejudice from
the prosecution's msstatenents in closing argunent, we are
m ndful of the fact that this case was not a cl ose one.
Measur ed agai nst the overwhel m ng evidence of Gartnon's
guilt, we are unable to viewthis contact as materially contrib-
uting to the verdict against him

In addition to contending that the denial of his notion for
mstrial was an abuse of discretion, Gartnon al so contends
that we shoul d use our "supervisory power"” to reverse his
convi ction because the agents' conduct violated District Court
Rul e 115. The government concedes that the agents viol ated
that Rul e, which provides that "[n]o ... person acting on
behal f of a party or attorney, shall conmmunicate directly or
indirectly with a juror or an excused juror ... during the
trial." D.C Dst. &. R 115(a). The Rule al so bars comuni -
cation after the verdict except with the express perm ssion of
the court, see D.C. Dist. . R 115(b). W analyze this
viol ation under the plain error standard because Gartnon did
not mention either Rule 115 or the courts' supervisory power
bel ow. But the posture of our reviewis inmmaterial because
the Suprenme Court has instructed that we may not utilize our
supervi sory power to reverse a conviction unless the govern-
ment's m sconduct has prejudiced the defendant. See United
States v. Hasting, 461 U S. 499, 506 (1983); see also Bank of
Nova Scotia v. United States, 487 U S. 250, 254 (1988). As
we al ready have sustained the district court's conclusion that
Gartnon was not prejudiced, reversal of appellant's conviction
woul d not be justified either under the plain error rule or as
an exerci se of our supervisory power.

V

Appel l ant's remai ning argunents relate to venue and sen-
tencing. He contends that venue was insufficient for those
nmoney | aundering counts where the GMJHP check was not
first deposited in a District of Colunbia bank, notw thstand-
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ing that Riggs National Bank processed all of the checks in

the District. W may dispense with this contention w thout
further discussion because Gartnon waived it by failing to
raise it below See United States v. Gaviria, 116 F.3d 1498,
1517 & n.22. (D.C. Cr. 1997), cert. denied sub nom Naranjo

v. United States, 118 S. . 865 (1998); United States v.

Rodri guez, 67 F.3d 1312, 1317-18 (7th Gr. 1995); United
States v. Potamitis, 739 F.2d 784, 791 (2d Gr. 1984); Charles
Alan Wight, 2 Federal Practice and Procedure: Crimna

2d s 306 (2d ed. 1982).

As the governnent concedes, however, Gartnon's objection
to his sentence is valid. The district court sentenced Gart-
mon to 140 nonths to be served concurrently on all twenty-
ei ght counts of conviction. Although that sentence was within
the appropriate range for the thirteen noney | aundering
counts, it exceeded the 120-nonth statutory maxi num on the
fifteen counts charging interstate transportati on of securities
obtained by fraud. See 18 U . S.C. s 2314 ("Woever trans-
ports [interstate securities obtained by fraud] ... [s]hall be
. i nprisoned not nore than ten years") (enphasis added).
Accordingly, we accept the suggestion of both the defendant
and the governnent that we remand the case for re-
sentencing to correct this error

Vi
For the foregoing reasons, we affirmthe convictions and

remand the case for re-sentencing in conformty with this
opi ni on.
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