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Before: Wald, Silberman and Sentelle, Circuit Judges.
pinion for the Court filed by Crcuit Judge Sentelle.
Di ssenting opinion filed by Grcuit Judge Wl d.

Sentelle, Crcuit Judge: Petitioners, the state of North
Carolina and the Roanoke River Basin Association ("RRBA"),
seek review of the decision of the Federal Energy Regul atory
Conmi ssion ("FERC' or "Conm ssion") to amend a FERC
i cense under which a power project is operated wthin Lake
Gaston on the Roanoke River. The anended |icense allows
the City of Virginia Beach, Virginia to build an intake struc-
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ture within the power project's boundaries and withdraw

water for transport to Virginia Beach. Petitioners nmaintain
that FERC inproperly issued the |icense amendnent without
first requiring that a water quality certification be obtained
fromthe state of North Carolina. Petitioners further con-
tend that the decision to issue the |icense anendnent was
arbitrary and capricious. For the reasons detail ed bel ow, we
rej ect each of these argunents and deny the petitions for

revi ew.

| . Background

This case arises fromthe nearly fourteen-year effort of

Virginia Beach to secure a new source of water via a 76-mle
pi peline originating at Lake Gaston and termnating in Nor-
folk, Virginia (the "Pipeline Project”). Lake Gaston is |ocat-

ed on the Roanoke River, a navigable waterway traversing

the states of Virginia and North Carolina. Wile Lake

Gaston is primarily located in North Carolina, the intake
structure for the Pipeline Project is to be located at Pea Hil
Creek Cove in Virginia. That site is within the boundaries of
FERC Project No. 2009, a FERC-licensed power project (the
"Power Project") operated by Virginia Electric and Power
Conmpany ("VEPCO'). Upon conpletion of the Pipeline Pro-

ject, Virginia Beach will be able to draw up to 60 mllion
gal l ons per day ("nmgd") of water from Lake Gaston, reducing

t he di scharge of water through the Power Project's dam
turbines in North Carolina by that sane amount. The drawn
water will then be transported through a 76-mle pipeline.
This will result in a net increase of 54 ngd of water to
Virginia Beach's daily water supply, after adjustment for
anmounts | ost during transport.

Construction of the Pipeline Project's intake facility was to
result in sedinment discharges into the waters of Lake Gaston
As a result, Section 403(a) of the Federal Water Pollution
Control Act, 33 U S.C s 1251 et seq., otherw se known as the
C ean Water Act ("CWA" or "Act"), required Virginia Beach
to obtain a dredge-and-fill permt fromthe Secretary of the
Arny, acting through the Arny Corps of Engi neers
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("Corps"). 33 U S.C. s 1344(f)(2). The Gty filed its applica-
tion for a Section 403(a) permt with the Corps on July 15,
1983.

Section 401(a)(1) of the CWA provides that "[a]ny applicant
for a Federal license or permt to conduct any activity ..
which may result in any discharge into the navigable waters,
shall provide the ... permtting agency a certification from
the State in which the discharge originates or will origi-
nate...." The certification nust provide that the discharge
"will conply with the applicable" water quality standards.

Id. s 1341(a)(1). As for those states in which the discharge
does not "originate" but which may ot herw se be "affected"

by the discharge, Section 401(a)(2) of the CWA provides a
separate set of procedures to ensure conpliance with the
affected state's water quality standards. 1d. s 1341(a)(2).

Because the Corps' dredge-and-fill permt is a "Federa
license or permt" for purposes of Section 401(a)(1), Virginia
Beach was required to obtain a water quality certification
fromthe state of Virginia. Accordingly, Virginia Beach filed
an application with the Virginia State Water Control Board
("VSWCB"), requesting certification of the withdrawal of up
to 60 ngd of water from Lake Gaston. No certification was
sought or received fromMNorth Carolina at this time. On
Septenber 12, 1983, the VSWCB i ssued a Section 401(a)(1)
certification for the Pipeline Project, subject to certain condi-
tions needed to preserve water quality.

Foll owi ng the issuance of the water quality certification
the Corps held public hearings on Virginia Beach's application
for a dredge-and-fill permt. Both North Carolina and RRBA
intervened in this proceeding. Upon conclusion of the hear-

i ngs, the Corps found that 60 ngd woul d be needed in the
Virginia Beach area by the year 2030, that the Pipeline

Proj ect woul d have no noticeabl e i npact on downstream

water quality, and that the project would have no significant
i npact on the environment. As a result, the Corps issued a
dredge-and-fill permt to Virginia Beach. The issuance of
this permt was ultimately upheld on appeal. North Carolina
v. Hudson, 665 F. Supp. 428 (E.D.N.C. 1987), appeal decided
after remand, 731 F. Supp. 1261 (E.D.N.C. 1990), aff'd sub
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nom Roanoke River Basin Ass'n v. Hudson, 940 F.2d 58 (4th
Cr. 1991), cert. denied, 502 U S. 1092 (1992).

In 1991, VEPCO filed an application with FERC, request-
ing that the Power Project |license be anended to pernit the
wi t hdrawal of water for the Pipeline Project. The |license for
the Power Project was initially issued in 1951 by the Federa
Power Commi ssion, the predecessor of FERC. Virginia
El ec. and Power Co., Project No. 2009: Application for
Li cense Under Federal Power Act, 10 F.P.C. 1 (1951) [herein-
after License Application Oder]. The Federal Power Act
("FPA"), 16 U . S.C. s 791a et seq., governs anendnents to
FERC | i censes and provides that an anendnment may be
granted "only upon nutual agreement between the |icensee
and the Commission after thirty days' public notice."” 16
US. C s 799. Under VEPCO s requested anendnent to the
Power Project license, Virginia Beach would be permtted to
wi t hdraw 60 ngd of water from Lake Gaston, decreasing the
flow of water through the Power Project danms by the sanme
anmount .

North Carolina intervened in the |icense amendnent pro-
ceedi ng and requested that FERC prepare an environnmenta
i npact statenent ("EIS') pursuant to the National Environ-
mental Policy Act, 42 U S.C s 4321 et seq. On July 23, 1993,
FERC i ssued a draft environnmental assessment ("EA") tenta-
tively concluding that the Pipeline Project would have no
unm tigabl e adverse environnmental inpacts. After receiving
numerous comments on the draft EA, FERC staff, on June
23, 1994, issued a final EA finding that the proposed Pipeline
Project "constitutes a major federal action significantly affect-

ing the quality of the human environnent.” As a result,
FERC determined to prepare an EIS to "refl ect updated
popul ati on and water consunptive projections.” In the nmean-

time, North Carolina had petitioned the Comr ssion to stay
its proceeding until VEPCO obtained a Section 401(a) (1)
certification fromNorth Carolina' s water control agency.
The Conmi ssion took no action on the stay request.

On July 7, 1995, FERC issued a final EI'S finding that the
five-city area in the vicinity of Virginia Beach (including
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Chesapeake, Norfol k, Portsmouth, Virginia Beach, and Suf-
folk) will need 54 ngd of water by the year 2030; that the
proposed water supply project will ensure Virginia Beach a
safe, reliable, and relatively inexpensive source of potable
water; that the Pipeline Project is the best source for neet-
ing that water need; and that the project, subject to addition-
al mitigation neasures, should be approved. Final Environ-
mental |npact Statement for Virginia Beach Water Supply
Project at xxii [hereinafter Final EIS]. On July 14, 1995,
North Carolina and RRBA filed a joint notion asking the

Conmi ssion to condition any order approving the Project on
North Carolina s issuance of a water quality certification
pursuant to CM s 401(a)(1). The Conm ssion took no

action on this notion.

Finally, on July 26, 1995, the Conmm ssion issued an order
approving VEPCO s application to anmend the |icense under
whi ch the Power Project is operated. Virginia Elec. and
Power Co., Project No. 2009-003: O der Approving Non-
Project Use of Project Lands and Waters and Anendi ng
License, 72 F.ER C. (CCH p 61,075 (July 26, 1995) [ hereinaf-
ter License Arendnment Order]. In the order, the Comm s-
sion concluded that Virginia Beach's project is "best adapted
to a conprehensive plan for inproving or devel oping the
wat erway for beneficial public purposes” because Virginia

Beach will "be relieved of the serious water supply problenms
t hat have severely constrained the lifestyle of its citizens and
clouded its economc future."” 1d. at 61,399. Relying on the

findings of its Final EI'S, the Comm ssion concluded that by
the year 2030 Virginia Beach and the other regional cities wll
need the entire 54 ngd that the Pipeline Project is designed
to provide. Id. at 61,396. |In addition, the Conm ssion

concl uded that the downstream effects of the Pipeline Project
wi thdrawal s could be sufficiently mtigated by the rel ease of
the water the city had stored upstreamin Kerr Reservoir.

Id. at 61, 398.

The Conmi ssion denied petitioners' request to stay its
proceeding or to withhold its approval until North Carolina
i ssued a Section 401(a)(1) certification for the Project. 1Id. at
61,393. The Conmi ssion ruled that "even assum ng, arguen-
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do, that the proposed anmendnment to the [Power Project]

license to acconmpdate the construction and operation of
Virginia Beach's water supply project is subject to the provi-
sions of Section 401(a)(1)," the certification requirenment was
not triggered because the Conm ssion's regulations require a
new certification only for license anendnents that will cause
a " "material adverse inpact on the water quality in the

di scharge fromthe project.” " Id. at 61,393-94 (quoting from
18 CF.R s 4.38(f)(7)(iii)). Relying on the findings and con-
clusions of its Final EI'S, the Comm ssion concluded that a
one-percent reduction in flow rel eases into the Roanoke River
fromthe project dam"will not significantly affect water
quality." Id. at 61,394.

Petitioners noved for rehearing. On Septenber 22, 1995,
t he Conmi ssion denied the nmotion. Virginia Elec. and Pow
er Co., Project No. 2009-008: O der Denying Rehearing and
Denying Stay, 72 F.E R C. (CCH) p 61,283 (Sept. 22, 1995)
[ hereinafter Rehearing Order]. The Conmi ssion found that
the need for a reliable water source in the area surroundi ng
Virgi nia Beach "cannot be disputed.” 1d. at 62,216. Further
the Conmi ssion reaffirmed its prior ruling that a Section
401(a) (1) certification was not required because VEPCO s
i cense amendnent woul d not have a "material adverse im
pact on the water quality in the discharge fromthe project.”
Id. at 62,218. Alternatively, the Conm ssion held that North
Carolina had waived its Section 401 certification claim [Id. at
62, 219.

Petitioners then sought reviewin this court, challenging
FERC s decision to issue the anended |icense. According to
petitioners, FERC violated CWA s 401(a)(1) by issuing the
anended |icense without receiving a water quality certifica-
tion fromNorth Carolina. In addition, petitioners asserted
that certain of FERC s findings necessary to justify issuance
of the amended permt were arbitrary and caprici ous.

After the first oral argument in this case, we issued an
order remanding the record and directing the Comm ssion to
determ ne whether the |icense anendnent woul d invol ve
"activities ... which may result in any discharge into the
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navi gabl e waters” that "originate” in North Carolina within
the neaning of CWA s 401(a)(1l). See North Carolina v.

FERC, No. 95-1494 (D.C. Cir. Sept. 11, 1996) (order renand-
ing record to the Conmi ssion). On remand, the Environnen-
tal Protection Agency ("EPA' or Agency") filed a letter with
FERC stating that, inits view, the |icense anmendnent autho-
rizing the Pipeline Project would result in such a discharge,
thus necessitating a Section 401(a)(1) certification from North
Carolina. Letter from Jonathan Z. Cannon, General Counsel,
EPA, to Lois D. Cashell, Secretary, FERC 1 (Cctober 24,

1996) [hereinafter EPA Letter].1

On Novenber 7, 1996, FERC issued an order in which it
concluded that "the activity that the Commi ssion approved in
this proceeding (the construction and operation of facilities
and wi t hdrawal of water fromthe Virginia Beach water
supply project) is not an activity that results in a discharge
originating in the State of North Carolina within the nmeani ng
of Section 401(a)(1l) of the CWA." Virginia Elec. and Power
Co., Project No. 2009-010: Oder on Remand, 77 F.E.R C
(CCH) p 61,138 (Nov. 7, 1996) [hereinafter Order on Re-
mand]. More specifically, the Conm ssion found that the
construction and operational activities (and any resulting
di scharges originating therefrom) would occur entirely in
Virginia. 1d. at 61,518. Because Virginia Beach obtained a
Section 401(a)(1l) certification fromthe state of Virginia, the
Conmi ssion determ ned that the requirenents of CWA
s 401(a)(1l) were satisfied. 1Id. at 61,521. W now reviewthe
Conmi ssion's orders.

Il1. Analysis

A. Section 401(a)(1) Certification Claim

Petitioners first challenge the Conm ssion's concl usion that
Section 401(a)(1l) does not require that VEPCO obtain a water

1Because we conclude, under the first step of Chevron, that
congressional intent underlying Section 401(a)(1) is clear, infra,
find it unnecessary to resolve the thorny question as to whet her
EPA is entitled to deference as the arguably primary adni ni strator
of the CWA
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quality certification fromthe state of North Carolina before

i ssuing an anendnment to VEPCO s |icense. Wen review ng

"an agency's construction of the statute which it admnisters,™
we apply the two-part test devel oped by the Suprene Court

in Chevron U S A Inc. v. Natural Resources Defense Coun-

cil, Inc., 467 U S. 837 (1984). The first step of the Chevron
test is to ask "whether Congress has directly spoken to the

preci se question at issue. |If the intent of Congress is clear
that is the end of the matter.” I1d. at 842. |If, however, the

congressional intent is not clear, we nust then ask "whether

t he agency's answer is based on a perm ssible construction of
the statute.” 1d. at 843. As discussed in nore detail bel ow,
we concl ude that the congressional intent underlying Section

401(a) (1) of the CWA is clear and unanbi guous.

1. Wi ver

Before turning to the nmerits of petitioners' Section
401(a) (1) claim we first address FERC s argunent that
North Carolina waived its certification right by failing to
assert such during the Corps' dredge-and-fill permt proceed-
ing. The Comnmi ssion's waiver argunent is prem sed on the
view that, under Section 401(a)(1l), it is a state's duty to

request that a license applicant obtain a water quality certifi-

cation. See FERC s Brief at 40 (referring to North Car-

olina's failure "to assert a tinmely request for [a water quality]

certification" (enphasis added)). The Conmi ssion plainly
m sconstrues Section 401 in this respect.

Section 401(a)(1l) provides that "[n]o |icense or permt shall

be granted until the certification required by this section has
been obtai ned or waived as provided in the precedi ng sen-
tence." 33 U S.C s 1341(a)(1) (enphasis added). The refer-
enced preceding sentence states that a waiver occurs when a

"State ... fails or refuses to act on a request for certification

within a reasonable period of tinme (which shall not exceed one
year) after receipt of such request.” I1d. (enphasis added).
Thi s | anguage clearly expresses a congressional intent to

pl ace the burden of requesting a state water quality certifica-
tion on the license applicant. Only after a request has been
made can a state waive its certification right, and then only
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by refusing to respond to the request within a reasonabl e
period of tinme. VEPCO the |license applicant in this case,
never requested that North Carolina provide a water quality
certification for the proposed Pipeline Project. Therefore,
under the plain | anguage of Section 401(a)(1), North Carolina
could not have waived its certification right.

Despite the clarity of Section 401(a) (1), FERC proposes
two theories--one statutory and one common | aw -on which
to base a finding of waiver. First, the Conm ssion argues
that CM s 401(a)(3) creates an alternative nmeans by which
a state can waive its certification right. Section 401(a)(3)
provides that "[t]he certification obtained pursuant to [ CWA
s 401(a)(1)] with respect to the construction of any facility
shall fulfill the requirements of this subsection with respect to
certification in connection with any other federal |icense or
permt required for the operation of such facility." 33 U S.C
s 1341(a)(3). As the Conm ssion reads Section 401(a)(3), any
state having certification rights as to the operation of a
licensed activity nust intervene and assert those rights at the
time a license is granted to construct the facilities. Failure to
intervene at the time a construction license is granted will,
according to FERC, result in a waiver of the right to certify
the operation of the project. |In support of this argunment, the
Conmi ssion cites Keating v. FERC, 927 F.2d 616, 620 (D.C.
Cr. 1991), in which we stated that "under section 401(a)(3) of

the Cean Water Act, ..., FERC was obliged to accept the
certification underlying the Corps permt as satisfying the
state certification with respect to ... [the FERC] |icense

application.”

To be sure, Section 401(a)(3) does provide that a certifica-
tion obtained during a facility's construction stage will satisfy
the Section 401(a)(1l) certification requirenent at the project's
operational stage. Section 401(a)(3) does not, however, re-
quire a state with certification rights pertaining only to the
operation of a project to assert those rights at the tine a
construction permt is issued for the project. By its terns,
Section 401(a)(3) provides only that a construction certifica-
tion actually "obtained" froma state will satisfy the certifica-
tion requirenment as to the operation of the project. As
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di scussed above, no water quality certification was obtai ned
fromNorth Carolina at the construction stage of the Pipeline
Project. Only the state of Virginia certified the Project's
constructi on.

The Conmi ssion responds that it is irrelevant for purposes
of Section 401(a)(3) that only Virginia certified the construc-
tion of the Pipeline Project. As the Conm ssion reads Sec-
tion 401(a)(3), a certification obtained at a project's construc-
tion stage fromthe state in which construction discharge wl |l
originate obviates the need to obtain a certification from
those other states in which a discharge will originate as a
result of the project's operation. To the extent a state in
whi ch an operational discharge will originate wi shes to exer-
cise its right to certify the operation of a project, that state
must intervene and assert its certification rights during the
construction permt proceeding. W disagree.

Section 401(a)(3) provides that obtaining a construction-
stage certification satisfies the need to obtain an operationa
certification from"the certifying State." See 33 U.S.C.

s 1341(a)(3). Not one word of Section 401(a)(3) in any way

i ndi cates that the construction-stage certification satisfies the
need to obtain an operational certification fromanother state
in which only an operational discharge will originate. Nor

does the section require that such other state intervene in the
construction permt proceeding and assert its right to certify
the operation of the project. Indeed, to so hold would place

t he burden of requesting a certification on the certifying state
directly contrary to Section 401(a)(1)'s express requirenent

that the license applicant initiate the "request for certifica-
tion." Id. s 1341(a)(1).

The Keating case upon which FERC relies in attenpting to
avoid this interpretation of Section 401(a)(3) is easily distin-
gui shable. In Keating, the state of California issued a bl an-
ket certification in connection with an applicant's request for
a Corps' dredge-and-fill permt. 927 F.2d at 619-20. Wen a
party subsequently attenpted to use the blanket certification
to obtain a FERC | icense, the state purported to revoke its
earlier certification. 1d. at 620. On petition for review, we
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hel d that once a state grants certification in a dredge-and-fill
permt proceeding, "section 401(a)(3) permts state revocation
of the prior certification only if certain conditions are net."
Id. at 624. Absent such conditions, "FERC was obliged to
accept the certification underlying the Corps permt as satis-
fying the state certification requirenent with respect to Keat-
ing's [FERC] license application.” 1d. at 620. |In this case,
as there was no "prior certification" by the state of North
Carolina but only by the state of Virginia, the Keating case is
i napposite.

The Conmi ssion's second theory of waiver is based on the
common | aw doctrine of claimpreclusion. The Conm ssion
woul d have us read that doctrine into Section 401(a)(1).
During the dredge-and-fill permt proceeding, the Corps spe-
cifically considered the environnental inpacts not only of the
project construction, but also of its operation and resultant
di scharges in North Carolina. Further, the Corps proceed-

i ngs involved the sane issues, parties, and discharge as are
i nvol ved in the proceeding before FERC. As a result, the
Conmi ssion argues, North Carolina's failure to raise its
Section 401(a)(1) certification claimbefore the Corps should
bar it fromraising the claimin this proceedi ng.

In response, North Carolina argues that the comon | aw
def ense of clai mpreclusion cannot now be rai sed because it
did not formthe actual basis for FERC s order. Wiile it is
true that "a reviewing court, in dealing with a determ nation
or judgnent which an adm nistrative agency al one is autho-
rized to make, nust judge the propriety of such action solely
on the grounds invoked by the agency," Securities & Exch.
Commin v. Chenery Corp., 332 U S. 194, 196 (1947), it appears
that the Conm ssion's order was based in part on the doc-
trine of claimpreclusion. The Comission's Rehearing O -
der states that North Carolina's certification right was
"wai ved" and al so refers to the fact that consideration of the
certification claim"would reopen an issue that has al ready
been put to rest by the ... Corps ... and the courts in the
Hudson litigation." 72 F.E R C at 61,218-19. These state-
ments indicate that FERC did rely, at least in part, on the
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doctrine of claimpreclusion in rejecting North Carolina's
certification claim

Neverthel ess, we believe that the Conmission erred in
readi ng the doctrine of claimpreclusion into Section 401(a)(1).
As di scussed above, that section clearly provides that a
Federal license or permt may not be granted "until the
certification required by [Section 401(a)(1)] has been obtai ned
or has been waived" as a result of a state's "refus[al] to act on
a request” for such in a tinely manner. 33 U S.C
s 1341(a)(1). W see no roomfor the doctrine of claim
preclusion in such a precisely worded provision. To hold
otherwi se would, in our view, require us to usurp the I egisla-
tive function. This we cannot do.

In sum we do not believe that North Carolina waived its
certification right. W therefore turn to the nmerits of the
certification claim

2. Merits

Petitioners maintain that the Conm ssion inproperly inter-
preted Section 401 of the CWA and, as a result, erroneously
i ssued an amended |icense to VEPCO without first requiring
that a water quality certification be obtained fromthe state of
North Carolina. As quoted above, Section 401(a)(1) of the
CWA provides that "[a]ny applicant for a Federal |icense or
permt to conduct any activity ... which may result in any
di scharge into the navigable waters, shall provide the licens-
ing or permtting agency a certification fromthe State in
whi ch the discharge originates or will originate...." 33
US. C s 1341(a)(1). In the case of a |license anendnent, a
Conmi ssion regulation interpreting this section requires the
applicant to obtain a new water quality certification only "if
t he amendnent woul d have a material adverse inpact on the
water quality in the discharge fromthe project.” 18 C.F.R
s 4.38(f)(7)(iii) (1995).

In the initial order granting an anendnent to the Power
Project license, the Conm ssion assuned arguendo that the
activity licensed by the amendnent would result in a "dis-
charge." However, relying on its regul ation, the Conm ssion
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concluded that a water quality certification fromNorth Car-
ol i na was unnecessary given that "the amendnent to the
license [would] not have a "material adverse inpact on the
water quality in the discharge fromthe project.' " License
Amendnent Order, 72 F.E.R C. at 61,393-94 (quoting 18

CFR s 4.38(f)(7)(iii)).

After the first oral argunment in this case, we renmanded the
record to the Comm ssion to answer the "logically anteced-
ent" question whether the proposed amendnent to the Power
Project license to acconmodate the construction and opera-
tion of the Pipeline Project is subject to the provisions of
Section 401(a)(1). See North Carolina v. FERC, No. 95-1494,
at 1-2 (D.C. Cr. Sept. 11, 1996) (order renmanding record to
Conmmi ssion). On remand, the Commission altered its rea-
soning on the Section 401(a)(1) issue, concluding that a water
quality certification was unnecessary because the license
anmendment would not result in a "discharge" as that termis
used in Section 401(a)(1). See Order on Remand, 77
F.ERC at 61,517. Alternatively, the Comm ssion found that
"even if the word "discharge' is ultimately deternmined to be
broad enough to include the renoval of water,” the license
anendment woul d still not be subject to the requirenents of
Section 401(a)(1) as "the activity involved in enabling such
renoval occurs entirely (i.e., for CM purposes "origi nates’
in) Virginia, and not in North Carolina.” 1d. at 61, 518.

As an initial matter, we note that on renmand the Conmi s-
sion discarded 18 CF.R s 4.38(f)(7)(iii) as an alternative
basi s for upholding the decision not to require that a water
quality certification be obtained fromNorth Carolina. As a
result, we need not address the legality of that regulation
despite our serious reservations concerning FERC s attenpt
to redefine the statutory phrase "any discharge,” 33 U S.C.

s 1341(a)(1), to nean only those discharges that are "materi -
al," 18 CF.R s 4.38(f)(7)(iii). W need only review the
Conmi ssion's interpretation of Section 401(a)(1l) itself.

Petitioners argue that the Comm ssion's orders nisinter-
pret the requirements of Section 401(a)(1). According to
petitioners, the relevant statutory "activity" is VEPCO s
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"substantially altered operation" of the Power Project under
which I ess water will flow through the dam turbines thus
generating less electricity. These alterations in the operation
of the Power Project will, petitioner argues, "result in an
altered discharge.”"2 Alternatively, petitioners argue that the
rel evant "activity" is the operation of the Pipeline Project,
which will result in "a new and different discharge.” In

ei ther case, petitioners contend, a discharge "originates" at
the point where water exits the damturbines in North

Carolina under the Suprenme Court's holding in PUD No. 1 of
Jefferson County v. Washington Dep't of Ecol ogy, 511 U. S

700 (1994). As aresult, they conclude that a Section 401(a)(1)
certification fromNorth Carolina was required

The Conmi ssion responds that the "activities" licensed in
this case are the construction and operation of the Pipeline
Project. The construction of the Pipeline Project resulted in
a di scharge of dredged material only in Virginia. The opera-
tion of the Pipeline Project, by contrast, will result in no
"di scharge"” at all as the Project will only w thdraw water
fromand add nothing to Lake Gaston. The fact that the
anended license will result in an "altered discharge" at the
North Carolina dam cannot, FERC argues, constitute a basis
for granting certification rights to North Carolina. To hold
ot herwi se woul d render superfluous Section 401(a)(2) govern-
ing the rights of those states affected by |icense anendnents.

We agree with the Commission that the "activities" |icensed
by the amendnent are the construction and operation of the

2Qur dissenting coll eague suggests that "[l]ogically, if a State
nmust consent before a new di scharge is introduced into its waters,
then a change in that discharge nust require a new consent."
Dissent at 3. The logic escapes us. The statute provides that the
right of certification arises froman "activity ... which may result
in any discharge...."” The triggering event is the causation of the
di scharge. Under our colleague's reasoning, a statute referring to
"conduct resulting in injury" would include conduct which reduced
injury. A transaction "resulting in financial [o0ss" would include a
transacti on which prevented financial loss. Neither in those hypo-
theticals nor in this actual case does either |ogic or |anguage |ead us
to our colleague's concl usion
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Pi peline Project. As no party contends that the construction
of the Pipeline Project resulted in a discharge "originat[ing]
in North Carolina, only the operation of the Project is

rel evant for our purposes. Even assum ng arguendo that the
flow of water through the Power Project damturbines is a

"di scharge" as that termis defined in the CM, 3 we fail to
see how operation of the Pipeline will "result in any dis-
charge. ™

The Lake Gaston Power Project has operated under a
FERC i cense for many years. See License Application
Oder, 10 F.P.C. at 18-19. Under that |icense, water has
been passing through the damturbines. Had the license
anendnment not been granted, water woul d have conti nued
passi ng through the damturbines. The anmendnent does not
permt VEPCO to rel ease additional water through the tur-
bines. It sinply permts VEPCO "to authorize the Cty of
Virginia Beach, Virginia to withdraw up to 60[ ngd] of water
fromthe Project No. 2009 Lake Gaston reservoir." License
Amendnent Order, 72 F.E.R C. at 61,400. These facts |ead
us to agree with FERC that the "activity" authorized by the
i cense amendnent is the operation of the Pipeline Project
and its resultant withdrawal of water from Lake Gaston

W recogni ze that the wthdrawal of water from Lake
Gaston will reduce the volune of water passing through the
dam turbines. But neither the w thdrawal of water fromthe
Lake nor the reduction in the volume of water passing
t hrough the damturbines "results in a discharge" for pur-
poses of Section 401(a)(1l). 33 U S.C. s 1362 is the definition-
al section for chapter 26 of Title 33, the chapter that includes

Page 16 of 46

3Qur dissenting coll eague suggests that PUD No. 1, supra, and

Nat'l WIldlife Fed'n v. FERC, 912 F.2d 1471 (D.C. Cir. 1990) (per
curiam, conpel the conclusion that we assune. While we do not

interpret either of those opinions as conpelling such a concl usion
since we are willing to assume so for purposes of this case, there is
no point in our pursuing the distinctions at any length. Suffice it to

say that we are satisfied for the reasons set forth at pp. 18-19,

infra, that a construction of the statutory | anguage herein is in no

way inconsistent with PUD No. 1 or National WIldlife.
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the CWA. That section does not provide an express defini-

tion of the term "discharge" but rather provides a statenent

of inclusion: "The term "discharge' when used w thout qualifi-
cation includes a discharge of a pollutant, and a discharge of
pollutants.” 33 U S.C s 1362(16). Thus, we find useful in
our analysis 33 U S.C s 1362(12), which defines the terns

"di scharge of a pollutant” and "di scharge of pollutants" as
"mean[ing] (A) any addition of any pollutant of navigable

water from any point source, and (B) any addition of any
pollutant to the waters to the contiguous zone ... from any
poi nt source other than a vessel or other floating craft.”
Thus, although the focus of the definitional section is on the
regul ation of pollutants rather than the general regulation of
proj ect discharges, the nearest evidence we have of definition-
al intent by Congress reflects, as m ght be expected, that the
word "di scharge" contenplates the addition, not the wth-
drawal , of a substance or substances. 4

On the evidence of record, the operation of the Pipeline
Project will not result in the "addition" of anything to the
wat ers of Lake Gaston. Obviously, the w thdrawal of water
from Lake Gaston will add nothing; nor will the w thdrawal
of water from Lake Gaston increase the volune of water
flowi ng through the turbines of the Project danms. |ndeed,

4Qur dissenting colleague "reject[s] the majority's "substance-
addi ng' threshold condition on the exercise of State certification
rights.” Dissent at 4. The threshold is not ours, but Congress's.
Granted, the congressional instruction of "discharge” in 33 U S.C
s 1362(16) does not define discharge, but rather describes it as
i ncludi ng "di scharge of a pollutant” which Congress has heretofore
defined in s 1362(12) as "nmean[ing] ... any addition of any pollu-
t ant " (enphasis added). It would seemto us apparent that
since Congress meant "discharge" to include "discharge of a pollu-
tant™ then Congress intended the word "discharge"” to be defined in
the inclusive use consistently with the included use. Therefore, if
"di scharge of a pollutant” requires addition, then the inclusive
under st andi ng of "di scharge" also requires an addition. |Indeed, we
have seen no definition of "discharge"” in any source, including the
di ssent, which suggests that that term i ncludes withdrawal or
reducti on.
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that is petitioners' very point; the volunme of water flow ng
through the turbines will decrease as a result of the project.
O der on Remand, 77 F.E.R C. at 61,519-20. A decrease in

the volunme of water passing through the dam turbines cannot

be considered a "discharge" as that termis defined in the
CWA.  Save Qur Conmunity v. United States EPA, 971

F.2d 1155, 1165 (5th CGr. 1992) (holding that renoval of water
fromwetlands is not a "discharge" for purposes of Section
404 of the CWMW).

We are not persuaded by petitioners' argunent that Sec-
tion 401(a)(1l) confers certification rights upon North Carolina

nmerely because operation of the Pipeline Project will "result
in an altered discharge"” through the damturbines. Stating
that operation of the Pipeline Project will "result in an altered

di scharge” is sinply a way of saying in | egal ese that operation
of the Pipeline Project will alter the discharge. However, the
exi stence of certification rights under Section 401(a)(1) does
not depend on whether a discharge is "altered.” Section

401(a) (1) certification rights vest only if an activity "may
result in" a discharge. This distinction is of no small no-
ment. The word "alter" means to change sonmething fromits
previous state, Webster's New Int'l Dictionary 63 (3rd ed

1961) ("to cause to becone different"), inplying that the thing
changed was already in existence. By contrast, the word
"result" inplies causation. See id. at 1937 ("arise as a
consequence"). (Cbviously, a subsequent event cannot be the
cause of something that is already in existence. Gven the

di sparity between petitioners' proposed test and the words of
the Act, we elect to remain faithful to the | anguage chosen by
Congress and require that an activity "result in" a discharge
in order to trigger the certification requirenments of Section
401(a) (1).

Qur conclusion that the operation of the Pipeline Project
will not result in a "discharge" is in no way inconsistent with
the Suprenme Court's opinion in PUD No. 1, supra. In that
case, the state of Washington had issued a water quality
certification under Section 401(a)(1) inposing a variety of
conditions on the proposed project, including a m ninmm
streamflow requirenent. 511 U S. at 709. The |icense
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applicants argued that the m ni mum stream fl ow requirenment
was unlawful in that it was "unrelated to the[ ] specific

di scharges" at issue. 1d. at 711. The Suprene Court reject-
ed this argunent, stating that:

If s 401 consisted only of subsection (a), which refers to
a state certification that a "discharge” will conply with
certain provisions of the Act, petitioners' assessnent of
the scope of the State's certification would have consi der-
able force. Section 401, however, also contains subsec-
tion (d), which expands the State's authority to inpose
conditions on the certification of a project.

Id. at 711. As the Court read Section 401, subsection (a)
"identifies the category of activities subject to certification--
nanely those with di scharges"--while subsection (d) autho-

rizes a state to place "additional conditions on the activity as
a whol e once the threshold condition, the existence of a

di scharge, is satisfied." 1Id. at 711-12. But the Court never
attenpted to define a discharge and in no way indicated that

an alteration of a discharge was sufficient to i nvoke the
certification requirement of Section 401(a)(1). PUD No. 1
therefore i s inapposite.

Nor is our conclusion that the operation of the Pipeline
Project will not result in a "discharge"” in conflict with our
holding in National WIldlife Fed' n, supra. In Nationa
Wldlife, we held that the Conm ssion did not abuse its
di scretion in concluding that the discharge resulting fromthe
construction and operation of a new dam "originate[d] by the
dant where the flow of water was bl ocked resulting in a
wat er backup. 912 F.2d at 1484. This holding is distinguish-
able in tw respects fromthe case at hand. First, the parties
in National WIidlife did not dispute whether the construction
and operation of the damwould create a discharge. The
i ssue there was where that discharge would "originate." See
id. at 1483-84. In addition, the National WIldlife case
i nvol ved the creation of a discharge as a result of the con-
struction and operation of a new dam |Id. at 1473. That
case did not involve an alteration (much | ess a vol unme reduc-
tion) of a preexisting discharge.

Page 19 of 46
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Because we conclude that the w thdrawal of water from
Lake Gaston resulting in a decrease in the volune of a
preexi sting discharge is not an activity that "results in any
di scharge" for purposes of the Section 401 of the CWM, we
must reject petitioners' claimthat the Comm ssion erred
when it granted VEPCO s request for a |license anendnent
wi thout requiring that a water quality certification first be
obtained fromthe state of North Carolina

B. Arbitrary and Capricious d ains.

Petitioners also assert that the findings underlying the
Conmi ssion's decision to grant the amendnent to VEPCO s
license were not supported by substantial evidence and that
the decision itself was arbitrary and capricious. Under the
FPA, we review a Commi ssion |icensing decision to deterni ne
whet her the factual findings underlying the decision were
"supported by substantial evidence." 16 U S.C. s 825l (b).

W al so review Conmmi ssion |icensing decisions to determne

whet her they were "arbitrary and capricious." Bangor v.
Hydro-Electric Co. v. FERC, 78 F.3d 659, 663 & n.3 (D.C.
Cr. 1996). In both cases, the reviewis quite deferential. So

| ong as the Conmm ssion has exam ned the rel evant data and

provi ded a "reasoned expl anati on supported by a stated con-
nection between the facts found and the choice nade,"” we w ||
defer to the agency's expertise. United States Dep't of
Interior v. FERC, 952 F.2d 538, 543 (D.C. Gr. 1992). Apply-
ing these principles of review, we consider each of petitioners
cl ai ns.

1. Need for 54 ngd of water.

Petitioners first challenge the Conm ssion's concl usion that
there is a "need" for the Pipeline Project. Section 10(a) of
the FPA provides that the project for which a Conm ssion
license is issued nust

be such as in the judgnment of the Conm ssion will be
best adapted to a conprehensive plan of inproving or
devel opi ng a waterway or waterways for the use or
benefit of interstate or foreign commerce, for the im
provenent and utilization of water-power devel oprment,
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for the adequate protection, mtigation, and enhancenent
of fish and wildlife ..., and for other beneficial public
uses, including irrigation, flood control, water supply,
and recreational and other purposes...

16 U.S.C. s 803(a)(1) (enmphasis added). The parties all agree
that, under this provision, the Comr ssion could only issue
the Iicense amendnent authorizing the Pipeline Project if the
Commi ssion, in its judgnment, determned that there is a need
for 54 nmgd of water in Virginia Beach. The only issue here is
whet her the Commi ssion's conclusion that there is such a

need was supported by substantial evidence.

The Conmission relied on the findings of its Final EIS in
concluding that the five-city Virginia Beach regi on woul d
need 54 ngd of water by the year 2030. Rehearing Order, 72
F.EER C. at 62,216. The Final EIS calcul ation of water need
was derived fromthree figures: (1) projected water demand
inthe five-city region by the year 2030, (2) projected supply
in that region by 2030, and (3) a drought margin. Final ES
at 1-6 to 1-22. The demand projection was a function of the
five-city region's projected popul ati on and per capita water
use in the year 2030. 1d. at 1-9 to 1-13. Projected supply
was based on the "safe yield" of available water sources in the
five-city region. 1d. at 1-16 to 1-20. The difference between
the projected supply and the projected demand equal ed t he
wat er supply deficit for the five-city region. 1d. at 1-20
Then, in order to ensure "sound water supply planning," a
drought margin was added to the water supply deficit to
reach the 54 ngd of water need. Id. at 1-21. Petitioners
chal | enge each step of this water need cal culation. W
consi der these challenges in turn.

a. Popul ation Projection.

Petitioners first contest the Conm ssion's popul ati on pro-
jection for the year 2030. |In fornmulating its popul ation
projection, the Conm ssion had before it six different popul a-
tion projections, only four of which attenpted to project the
five-city region's popul ation through the year 2030. The
Conmi ssion el ected not to use any of the 2030 projections.

I nstead, the Comni ssion selected the popul ati on projection
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prepared by the Hanpton Roads Planning District Comm s-

sion ("HRPDC') which projected the popul ation of the five-
city region through the year 2015. That projection, according
to the Conm ssion, was "the nost reasonable in that [it]

consi dered | ocal econonmic factors ... and the recent decrease
inthe region's growmh rate.” Final EIS at 1-12. The

Conmi ssi on then extrapol ated the HRPDC projection

t hrough 2030 using the average annual growth rates underly-
ing two of the four 2030 projections. The result was a

popul ati on projection of 1,306,000 for the five-city region

Petitioners argue that this projection was arbitrary and
capricious in that extrapol ation of the HRPDC estinmate was
based on growh rates from projections the Comm ssion had
"rejected as too high.” North Carolina's Brief at 32. W
di sagree. The Conmi ssion explained that the HRPDC esti -
mate was chosen as "the nost reasonabl e” because it consid-
ered "l ocal economic factors.” Wile the Conmi ssion's cal cu-
[ ati on of an extrapol ation rate was based on the average
growm h rates from popul ati on projections rejected by the
Conmi ssion as | ess "reasonabl e” than the HRPDC projection,
the fact that these estimates were | ess "reasonabl e" does not
necessarily make them unreasonable or arbitrary. Projec-
tions of any kind--especially those extending 40 years into
the future--are necessarily specul ative, inexact, and riddl ed
with uncertainty. But at times, such as here, projections
nmust be nmade. The nere fact that the Conm ssion relied on
necessarily inperfect information in calcul ating an extrapol a-
tion rate for the years 2015 to 2030 does not render the
projection arbitrary. An agency need not "have perfect
information before it takes any action.” United States Dep't
of the Interior v. FERC, 952 F.2d 538, 546 (D.C. Cir. 1992).
In the face of "serious uncertainties," an agency need only

"explain the evidence which is available, and ... offer a
"rational connection between the facts found and the choice
made.' " Mtor Vehicle Mtrs. Ass'n of the United States v.

State Farm Mut. Auto. Ins. Co., 463 U S. 29, 52 (1983)
(quoting Burlington Truck Lines, Inc. v. United States, 371
U S. 156, 168 (1962)). The Conm ssion has done so.
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b. Per Capita Use Projection.

Petitioners also contest FERC s projected per capita water
use figure of 118 gallons per capita per day ("gpcd") as
arbitrarily inflated. First, RRBA contends that the Comm s-
sion reached its projected water use rate sinply by taking the
1990 actual use rate for the five-city region of 121 gpcd and
subtracting 3 gpcd to account for future inprovenents in
wat er use efficiency. Reliance on a single year's data to
develop a long-term projection is, according to RRBA, arbi-
trary and capri cious.

RRBA' s depiction of the process by which the Conm ssion
devel oped its water use projection is without basis in the
record. The Conmission clearly explained that its projected
use figure was the product of a long-term™"trend anal ysis."
Rehearing Order, 72 F.E.R C. at 62,217. |In reaching its
projection, the Conm ssion began by noting that the use
projections for Virginia Beach al one "cluster[ed] around 100
gpcd” with actual use in 1990 for the entire five-city region
equal ing 121 gpcd. Final EIS at 1-12. The Conmi ssion
went on to explain that it expected these figures to rise as
Virginia Beach and its surroundi ng areas becanme nore ur-
bani zed. 1d. at 1-12 to 1-13. However, the Conmi ssion also
recogni zed that water conservation nmeasures required by the
Federal Energy Policy Act of 1992 were likely to result in a
demand reduction of approximately 3.7 ngd. 1d. at 1-13 to
1-15. Taking all of these factors into account, the Comm s-
sion concluded that a projected per capita use rate of 118
gpcd was "reasonabl e for planning purposes.” 1d. at 1-15.

North Carolina asserts that the Conmission's water use
projection is arbitrary as denonstrated by Virginia Beach's
concession that water use in the five-city region is declining.
North Carolina too msstates the record. Virginia Beach did
not concede that water use in the five-city region is declining,
but only that it had "decline[d] slightly between 1990 and
1994." The Conm ssion recogni zed and expl ai ned this de-
cline as an expected year-to-year variation in demand.

North Carolina al so asserts that Virginia Beach conceded
that the water use data in the Commission's Final EIS was
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erroneous. Again, North Carolina msinterprets the record.
VWhat the city actually conceded was that one of the many
figures relied upon by the Conm ssion in devel oping a 40-
year water use projection contained sonme mnor conputation-
al errors. North Carolina, however, has not denonstrated
that the erroneous figure was integral to the Conm ssion's
wat er use projection or that revision of the figure would
result in an altered projection. As a result, the error was
harm ess. See Chenical Waste Mgnt., Inc. v. United States
EPA, 976 F.2d 2, 32 (D.C. Cir. 1992), cert. denied, 507 US.
1057 (1993).

North Carolina further argues that the Conm ssion's water
use projection of 118 gpcd is grossly excessive in |light of the
actual per capita water use in Virginia Beach during 1990 of
89 gpcd. This argunment too is not persuasive. The Conm s-
sion elected to project a water use rate for the entire five-city
region, rather than for Virginia Beach al one "because of the
exi sting interconnectedness of the systemand the grow ng
trend toward regi onal water sharing." Rehearing Order, 72
F.ERC at 62,216. Wile the Conm ssion's projected use
figure for the five-city region exceeds the actual use figure for
Virginia Beach, it is significantly |less than the actual use
rates of the nore urbanized nunicipalities in the region such
as Norfolk (166 gpcd) and Portsmouth (160 gpcd). Moreover,

t he Conmi ssion expected that per capita use rates in Virginia
Beach and the other nunicipalities would likely increase as

t hose areas becane nore urbanized. Final EIS at 1-12 to
1-13. These considerations | ed the Comni ssion reasonably

to conclude that a projected use rate of 118 gpcd was nost
appropri ate.

Still further, petitioners together argue that the Comm s-
sion's use rate projection is arbitrary in that it was devel oped
wi thout reference to nore recent use rate data. According to
petitioners, the Commi ssion relied solely on 1990 use rate
data in developing its projection despite the fact that nore
recent data indicated that use rates are declining. Petition-
ers contend that the Conmission's failure to utilize this nore
recent data was arbitrary and capricious. W nust again
di sagree with petitioners.
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As di scussed above, the assertion that the Conm ssion
relied solely on 1990 use rate data in developing its use rate
projection is without nmerit. Moreover, the Conmm ssion clear-
Iy explained its decision not to rely on the nore recent water
use data. According to the Comm ssion, the nore recent
data was "sonewhat msleading” in that it considered "fin-

i shed water only" and was "not corrected to account for water
frommunicipal wells of the portion of the popul ati on not
served by public water."” When the data was adjusted to
account for these deficiencies, the Conm ssion concluded that
it showed only a small decline in per capita water use which
was easily expl ained as an expected year-to-year variation in
a long-termdemand projection. Rehearing Order, 72

F.ER C at 62,217. RRBA challenges the accuracy of this
expl anati on on several grounds. However, the Conm ssion
refused to consider each of these arguments on the ground
that they were not raised in a tinmely notion for reconsidera-
tion. 1d. at 62,217 n.11. The review provisions of the FPA
provide that a party "aggrieved by an order issued by the
Commission ... may apply for a rehearing within thirty days
after the issuance of such order.” 16 U S.C. s 825l(a). An
obj ection not raised before the Commssion in atinely re-
quest for rehearing may not be considered by this court. Id.
s 8251 (b). There is no dispute that petitioners did not con-
test the Conmi ssion's explanation within the thirty-day tine
period. As a result, we are precluded from considering the

i ssue on appeal

c. Water Demand Projection.

Rel ying on its popul ation and water use projections, the
Conmi ssion derived a water demand figure for the five-city
region for the year 2030. The Conmission first adjusted its
popul ati on projection of 1,306,000 to reflect the fact that only
approxi mately 93.8 percent of the population will be served by
public water in 2030. Miltiplying this adjusted popul ation
figure by the projected per capita water use figure of 118
gpcd, the Conmi ssion reached a projected water demand for
the five-city region of 144.6 ngd. Final EIS at 1-15 to 1-16.
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RRBA argues that the Conmi ssion erred in concluding
that 93.8 percent of the five-city region's popul ati on woul d be
served by public water in 2030. However, this claimwas not
raised in petitioners request for rehearing. W are therefore
barred from considering the issue on appeal. 16 U S.C.
s 825l (b).

d. Water Supply Projection.

Petitioners next challenge as arbitrary the Comri ssion's
projected water supply "safe yield" of 112.8 ngd. "Safe
yield" is defined as the quantity of raw water that could be
wi thdrawn froma water source during the worst dry period
of record since 1930 w thout depleting the source. Final EI'S
at 1-16 to 1-17. Petitioners first argue that FERC s cal cul a-
tion of water supply arbitrarily excluded 3 ngd of water
avai | abl e from aqui fer storage and recovery ("ASR') systens.
In its Rehearing Order, the Comm ssion expl ained that the
ASR system was not relevant to the cal cul ati on of water
supply in that it "is not a new source of water." An ASR
system "nerely stores water fromthe existing supply for
retrieval at a later date," and thus is not relevant to a
cal cul ation of long-termwater supply. Rehearing Order, 72
F.ERC at 62,217. The Conmm ssion further explains the
rel evance of its grounds for rejecting the ASR system data by
noting that "an ASR system can accommodate only short

term (seasonal) supply and demand; it does not resolve the
significant long termregional water deficit described in the
FEIS." 1d. North Carolina's position that the ASR is

rel evant to the water available to a portion of the five-city
area may be a reasonabl e one. However, FERC has consid-

ered and rejected that position in the |anguage quoted above.
It is not our role under an arbitrary and capricious reviewto
rewei gh the evidence, and we cannot say that the Comm s-
sion's response to this coment was so unreasonable as to fai
the deferential standard we mnust apply.

Petitioners make much of the fact that the Commi ssion's
draft EI'S erroneously concluded that the Chesapeake ASR
system had been abandoned due to cost. However, this error
was not repeated in the Conm ssion's Rehearing Order. See
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72 F.E.R C. at 4006. A final agency order is not rendered
arbitrary and capricious sinply because prelimnary agency

deci sions contained errors. "Indeed, the very purpose of
issuing tentative decisions is to afford the Conm ssion an
opportunity to correct any errors.” Freeman Eng' g Assocs.,

Inc. v. FCC, 103 F.3d 169, 179 (D.C. Cr. 1997).

Finally, petitioners assert that the Conm ssion, wthout
expl anation, excluded fromits calculation of water supply 2
ngd of water avail able through reservoir nodifications. As
we read the Rehearing Order, the Comm ssion's discussion of
ASR systens was al so neant to apply to the reservoir
nmodi fication issue. Neither ASR systems nor reservoirs are
new sources of water; both sinply store water from existing
supplies for use at a later tinme. Thus, under the Conm s-
sion's reasoning, neither was relevant to a cal culation of |ong-
termwater supplies. W recognize that the Comm ssion's
di scussion of this issue was far froma nodel of clarity. But
petitioners' discussion of the issue in their request for rehear-
ing was tucked away in a footnote in a paragraph primarily
devoted to a discussion of ASR systens. Under these cir-
cunst ances, the Conmi ssion "cannot be asked to make silk
purse responses to sow s ear argunents.” City of Vernon v.
FERC, 845 F.2d 1042, 1047 (D.C. Cr. 1988).

e. Drought Margin.

Havi ng projected water supply and demand for the five-city
regi on, the Conm ssion subtracted the forner fromthe latter
to reach a regional water supply deficit of 31.8 ngd. To this
figure the Commi ssion added a drought margin of 22.2 ngyd
to reach the projected water need of 54 ngd. Final EI S at
1-20 to 1-21. Petitioners raise several objections to this
dr ought rmargin.

Petitioners first contend that a drought margin of any size
i S unnecessary given that the Comm ssion's cal cul ati on of
wat er supply was based on the "safe yield" which is defined
as the quantity of raw water that could be withdrawn froma
wat er source during the worst dry period of record since 1930
wi t hout depleting the source. W reject this argunent.
VWil e the Comm ssion's cal cul ati on of water supply was based
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on the quantity of water available during drought conditions,
the cal cul ati on al so assunmed "conpl ete interconnection and
optim zation of the five-city water systens ..., the inposition
of mandatory water use restrictions or rationing during
droughts, and depletion of water storage during a drought of
equal or greater severity than that on which the safe yield
estimtes are based.” Final EIS at 1-20 to 1-21. But as the
Conmi ssi on expl ai ned, these assunptions are not consistent
with "sound water supply planning” given that: (1) especially
severe droughts m ght occur, (2) water sharing within the
five-city region was not guaranteed, (3) water restrictions
create public health and safety risks, and (4) future water
demand nmi ght exceed projections. Id. at 1-21. It was to
protect agai nst these eventualities that an additional drought
margi n was i ncluded. W cannot say that such precautions

are arbitrary or capricious.

In addition to objecting to the drought margi n per se,
North Carolina al so objects to the Comm ssion's cal cul ati on of
the margin. North Carolina contends that it was arbitrary
for the Comm ssion to cal cul ate the drought margin w thout
taking into account the 50 ngd of water avail able from
energency wells during droughts. W disagree. The ener-
gency wells in the five-city area are all owned by the jurisdic-
tions surrounding Virginia Beach. Wile the wells are pres-
ently being | eased back to Virginia Beach, these | eases al
expire by 1998 and the surrounding jurisdictions have indicat-
ed that they do not intend to renew the | eases. Rehearing
Order, 72 FFE R C at 62,217. Therefore, it was entirely
appropriate for FERC to excl ude energency well supplies
when cal cul ating the quantity of water that will be avail able
for drought energencies in the year 2030.

In a simlar vein, North Carolina al so argues that, in
cal cul ating the drought margin, the Conm ssion arbitrarily
failed to consider demand managenent techni ques that could
be enpl oyed during times of drought. This argunent is
wi thout nerit. The Commi ssion clearly explained that it
consi dered demand managenent techni ques such as water
rati oning and use restrictions to be a threat to public safety
and health. Final EIS at 1-21. For this reason, such
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nmeasures were rejected as a solution to the five-city region's
| ong-termwater supply deficit.

Finally, RRBA argues that the Commi ssion erred in sinply
adopting a Corps cal culation of the necessary drought nmargin
wi t hout independently verifying the Corps cal culation. See
40 CF.R s 1506.5. The Conmi ssion contends that we
shoul d not reach this argunment because it was not advanced
before the Commission. 1In their rehearing notion, petition-
ers objected to the Conm ssion's reliance on popul ati on and
wat er use projections supplied "by the cities to be served by
the project and the [HRPDC]." Rehearing Motion at 8.
Petitioners did not object to the Conm ssion's reliance on the
Cor ps' drought margin calculation. W therefore agree with
t he Conm ssion that petitioners waived this objection. 16
U S C s 825l (b).

In sum we hold that the Commi ssion's cal cul ati on of water
need for the five-city region was supported by substanti al
evi dence and was neither arbitrary nor capricious.

2. Kerr Reservoir

Petitioners also maintain that the Conm ssion failed to
respond to significant coments concerning the availability of
Kerr Reservoir water for purposes of mtigating the Pipeline
Project's environnmental effects on the Roanoke River. As
menti oned above, the Conmi ssion prepared an EIS for the
Pi peline Project analyzing the effects of the Project on the
Roanoke River Basin. Final EIS at 3-1, 5-2. The EIS
concluded that the Project withdrawals will "not have any
significant adverse effects"” on the Basin. 1d. at 6-4. This
concl usi on was prem sed on the Conm ssion's belief that the
water Virginia Beach had stored in Kerr Reservoir would be
avail able for release to mtigate the Project's downstream
effects. I1d. at 4-31. Petitioners contend, however, that
evi dence before the Conm ssion denonstrated that Virginia
Beach was not legally entitled to order rel eases fromKerr
Reservoir.

Petitioners' argument is without nerit. The Conmi ssion
concluded in its License Arendnent Order that "Virginia
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Beach woul d be able to use its stored water to repl ace

wi thdrawal s on a gallon-for-gallon basis" to neet the striped
bass target flows. 72 F.E.R C. at 61,398. This conclusion
appears consistent with the provisions of Virginia Beach's
contract with the Corps for the storage of water in Kerr
Reservoir which provides that Virginia Beach has the "right
to order releases to be nade" subject only to the govern-
ment's rights to maintain downstreamrel eases to neet estab-
lished water requirenents, to preserve life and/or property,
and to maintain the project facilities. See Contract Between
the United States of Anerica and the Gty of Virginia Beach
for Water Storage in Kerr Reservoir at 3. To the extent that
evi dence presented by petitioners contradicted the express

| anguage of this contract, it was rejected by the Conm ssion

3. OGher dains.

Petitioners claimthat the Conm ssion's decision was arbi -
trary and capricious in numerous other respects. Having
consi dered each of these argunments carefully, we find them
unwort hy of separate discussion. Suffice it to say that we
rej ect each of the additional clains.

I1'l. Conclusion

For the foregoing reasons, we conclude that the Comm s-
sion was not required to obtain a water quality certification
fromthe state of North Carolina prior to granting the
anendnment to VEPCO s |icense for FERC Project No. 2009.

We further conclude that the Comni ssion's order granting
the Iicense amendnent was neither arbitrary nor capricious.
W therefore deny the petition for review
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Wald, Circuit Judge, dissenting: The majority holds (1)
that the Federal Energy Regul atory Comni ssion ("FERC')
did not err in granting the Virginia Electric and Power
Conmpany ("VEPCO') an anendnment to its license for the
Lake Gaston power project authorizing the wthdrawal of
sixty million gallons per day of project water w thout requir-
ing VEPCO to obtain a water quality certification fromthe
State in which the power project's "discharge" originates, and
(2) that FERC s decision to issue this |icense amendnent was
not arbitrary and capricious. | disagree with both of these
proposi tions.

A. North Carolina's Clean Water Act s 401(a)(1l) Certifica-
tion R ghts

The first paragraph of the Federal Water Pollution Control
Act, popularly known as the Cean Water Act ("the Act"),
declares that its goal is to "restore and maintain the chemi cal
physi cal, and biological integrity of the Nation's waters."” 33
U S.C s 1251(a). The second subsection sets forth Congress
overarching policy in the Act, of "recogniz[ing], preserv[ing],
and protect[ing] the primary responsibilities and rights of
States to prevent, reduce, and elimnate pollution...." 1d. at
s 1251(b). The Act charges each State with the duty of
instituting conprehensive standards establishing quality goals
for all intrastate waters. See 33 U S.C. ss 1311(b)(1)(O
1313.

Section 401(a)(1) of the Act, 33 U S.C. s 1341(a)(1), inple-
ments the policy of enmpowering States to protect their water
quality prograns by authorizing themto veto federal |icenses
or permits that threaten to undernmine the quality of their
waters. Specifically, s 401(a)(1l) requires "[a]lny applicant for
a Federal license or permt to conduct any activity ... which
may result in any discharge into the navigable waters" to
provide the licensing or permtting agency with "a certifica-
tion fromthe State in which the discharge originates or wll
originate" that the discharge does not threaten the water
quality standards that the State has inplenmented pursuant to
other provisions of the Act. Id. | disagree with the majori-
ty's conclusion that North Carolina had no such certification
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right with regard to this |icense anmendnent, because | be-
lieve it ignores the | anguage, structure, and purpose of the
Act, and wests away from North Carolina the very power to
make water quality judgnents about its own waterways that
Congress expressly neant for that State al one to have.

The s 401 certification right is an essential conponent of
the Act's state-oriented regul atory schene. See Keating v.
FERC, 927 F.2d 616, 622 (D.C. Cr. 1991) ("The States
remai n, under the Clean Water Act, the prinme bulwark in the
effort to abate water pollution ... Congress intended that the
States would retain the power to bl ock, for environnental
reasons, local water projects that m ght otherw se win federal
approval .") (citation and internal quotation marks omtted).
Qovi ously, how courts construe the Act's | anguage specifying
those situations in which States may wield this powerful
weapon can critically affect their ability to protect the integri-
ty of their waters in the way Congress intended. Too stingy
an interpretation of s 401(a)(1) will severely burden each
State's ability to inplenment the water quality program man-
dated by the Act, and will frustrate Congress' clear intent to
institute a systemunder which States carry both the respon-
sibility of setting their own water quality standards
and a correspondi ng power to protect those standards from
federal ly-licensed activities that threaten to underm ne them
It is precisely because the s 401(a)(1l) certification right is so
vital to each State's ability to maintain its water quality that
thirty-nine States signed an ami cus brief strongly opposing
FERC s assertion that North Carolina has no certification
rights over this license anendnent. See Brief of Amci
Curiae States of Al abana, Al aska, Arizona, Arkansas, Califor-
ni a, Connecticut, Delaware, Florida, Hawaii, ldaho, Illinois,
I ndi ana, |owa, Kansas, Kentucky, Louisiana, Mine, Mary-
| and, Massachusetts, M chigan, M nnesota, M ssissippi, Ms-
souri, Montana, Nevada, New Hanpshire, New Mexico, New
York, North Dakota, Onhio, Oklahoma, Pennsylvania, South
Dakot a, Texas, Utah, Vernont, Washington, West Virginia,
and Woni ng.

The majority assunmes arguendo that the flow of water
t hrough the power project's turbines in North Carolina is a
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s 401(a)(1) "discharge" inplicating that State's certification
rights, and this assunption is in fact required under the
precedents set by the Suprenme Court,l1 this court,2 and

FERC.3 Furthernore, it appears that North Carolina wll

wield as 401(a)(1) certification right in 2001, when the pro-
ject's license will expire and VEPCO wi || request a new
license. See Brief for Appellant Roanoke River Basin Associ -
ation at 18-22. Yet the mpjority reaches the paradoxica
concl usi on that FERC nmay approve this |icense amendnent,

which all parties concede will alter the North Carolina "dis-
charge,” without requiring any certification fromNorth Car-
olina. It is candidly difficult for me to get past this conun-
drum Logically, if a State nmust consent before a new

di scharge is introduced into its waters, then a change in that
di scharge must require a new consent.4 A question mght, of

1See PUD No. 1 of Jefferson County v. Washington Dep't of
Ecol ogy, 114 S. C. 1900, 1908 (1994) ("There is no dispute that
petitioners were required to obtain a certification fromthe State
pursuant to s 401. Petitioners concede that, at a mnimm the
project will result in two possible discharges--the rel ease of
dredged and fill material during the construction of the project, and
t he di scharge of water at the end of the tailrace after the water has
been used to generate electricity.").

2See National WIldlife Federation v. FERC, 912 F.2d 1471, 1484
(D.C. CGr. 1990) ("Common sense supports FERC s concl usion t hat
the discharge in this case would occur at the dam where the flow of
wat er woul d be bl ocked and consequently the water would be
backed up....").

3See City of Fort Smith, 42 F.E.R C p 61,362 at 62,047 (1988)
("In the case of the Lee Creek project, the discharge will occur over
the dam and fromthe powerhouse tailrace ...."), on reh'g, 44
F.ERC p 61,160 at 61,513 (1988), aff'd, 912 F.2d 1471 (D.C. Gr.
1990) .

4The majority questions the logic of this assertion by arguing
that it would be irrational as applied to statutes that refer to
"conduct resulting in injury" and "transactions resulting in financial
loss." See majority opinion at 15 n.2. But these anal ogies are
clearly inapt. The nore appropriate anal ogy would be to an
argunent that a statute referring explicitly to conduct that threat-
ens to cause one type of injury or |loss mght be construed also to
cover closely related types of injury or loss, rather than to an
argunent that a statute referring to conduct that causes sone
injury or loss should be construed also to cover conduct that causes
the reduction of these ills. After all, the record before us involves a
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situation in which a reduction in a discharge may increase the very
sort of "injury" to a State's water quality that the Act seeks to
enpower States to prevent. See infra.
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course, be raised as to whether sone |icense anendnents are

so clearly outside of the scope of s 401(a)(1l) as to create no
certification rights; |icense amendnents that propose to alter
a project in a way that will have no effect on an existing

di scharge, or that will have at nost a de minims effect on

t he di scharge, may perhaps be granted w thout requiring a

new certification fromthe State in which the discharge origi-
nates.5 But the majority inposes a far nore sweepi ng and
arbitrary limtation on State certification rights, by declaring
that no alteration of a discharge triggers a certification right
unless it represents an "addition ... of a substance or
substances” to the discharge. Mjority opinion at 17.

| reject the majority's "substance-addi ng" threshold condi -
tion on the exercise of State certification rights. It badly
distorts the definitions section of the Act, and inproperly
usurps crucial judgments on water quality that Congress
reserved for the States into which the discharges flow. The
initial flawis the majority's characterization of the Act's

5Additionally, there is in all cases the threshold requirenment that
a di scharge covered by the license in question nmust "originate"
within the State claiming a s 401(a)(1) certification right. The
rights of "affected" States that cannot satisfy this threshold condi -
tion are defined in s 401(a)(2). See 33 U.S.C. s 1341(a)(2). Since
there is no question that a di scharge covered by the |icense that
FERC anmended originates in North Carolina, ny interpretation
woul d not by any neans make s 401(a)(2) superfluous, cf. majority
opi nion at 15 (sunmarizing FERC s argunents); if North Carolina
were not the |ocus of a discharge covered by the license to be
anended, its rights would be defined by s 401(a)(2), as are the
rights of downstream "affected" States in regard to this |icense
amendnent .
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definition of "discharge of a pollutant” as "the nearest evi-
dence we have of definitional intent by Congress" as to when
States have certification rights under s 401(a)(1). 1d. The
Act's legislative history says otherwi se. The | anguage creat-
ing certification rights in States in which a "discharge" may
"originate" as a result of federally-licensed activities first
appeared as part of the Water Quality Inprovenment Act of

1970, Pub. L. No. 91-224, 84 Stat. 91 (1970). The phrase

"di scharge of a pollutant,” on which the majority |eans so
heavily, was nowhere to be found in that early version of the
Act. It was only added with the passage, two years later, of
the Federal Water Pollution Control Act Anmendnents of

1972, Pub. L. No. 92-500, 86 Stat. 816 (1972), which intro-
duced it in conjunction with a set of provisions requiring
permts for the "discharge of pollutants.” 33 U S.C. s 1342.
Because t he bare-bones term "di scharge" was part of the Act
before the 1972 amendnents, and because it wasn't until two
years |l ater that Congress organized its new permt program
around the separately coi ned and defined phrase "di scharge

of a pollutant,” the notion that the latter phrase provides
conpel I i ng evidence of the neaning of the former termis
total |y unpersuasive.

An even stranger facet of the mpjority's statutory analysis
is its insistence that "near[er]" evidence of Congress' "defini-
tional intent" as to what constitutes a di scharge can be found
by | ooking at the Act's definition of the phrase "di scharge of a
pollutant” than by relying on the Act's own definition of the
very termunder discussion--"discharge.” The Act expressly
states that the term"” "discharge' when used wi thout qualifica-
tion includes a discharge of a pollutant, and a di scharge of
pollutants.” 33 U S.C s 1362(16) (enphasis added). The
only inference | can discern fromthis clear expression of non-
exclusivity in the definition of "discharge"” is that it was neant
to enconmpass a wider array of interferences with the naviga-
ble waters than would qualify as "di scharges of pollutants.”

See National WIdlife Federation v. Gorsuch, 693 F.2d 156,
171-72 (D.C. Cir. 1982) (distinguishing between statutory
definitions that specify what a term "neans” and those that



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #95-1494  Document #271070 Filed: 05/09/1997  Page 37 of 46

of fer a non-exclusive listing of what a term"includes").6 How
the majority manages to limt the scope of the unqualified
term "di scharge” to one subset that is "include[d]" in the
broader termis beyond ny ken

Further evidence that Congress intended for States to have
the power to protect their waters frominterferences created
by changes to a "discharge" that do not conprise the "addi-
tion" of any "substance or substances"” is observable in the
Act's treatnment of the term"pollution.” Section 304 of the
Act "expressly recognizes that water "pollution' may result
from"changes in the nmovenment, flow, or circulation of any
navi gabl e waters...." " PUD No. 1, 114 S. . at 1913
(quoting 33 U S.C. s 1314(f)). The Environnmental Protection
Agency's regul ations inplenenting the Act |ikew se express a
concern with interferences that have "fl owage effects.” 1d.
had t hought it beyond dispute that even alterations of exist-
i ng discharges that do not "add" any "substance or sub-
stances"” to the water may yet affect the water's "novenent,

61 cannot fathomthe majority's reasoning that, since the phrase
"di scharge of a pollutant” describes the addition of substances to
the water, Congress meant for the term "di scharge" also to refer
only to the addition of substances to the water. See mgjority
opinion at 17 n.4. | find the mgjority's reasoning untenable--it
seens far nore reasonable that, by retaining the term "discharge"
unnodi fied by the words "of a pollutant,” Congress nust have
i ntended that the termwoul d have a broader neani ng when used
wi t hout these restrictive nodifying words than it does when used
with these restrictive nodifying words. And this broader neani ng
shoul d enconpass the subtraction of part of an existing discharge
because, as | explain infra, the subtraction of water froma dis-
charge may be just as harnful to a waterway as the addition of
substances to the water. Under the majority's reasoning, even the
initial construction of this power project--which created a new
di scharge in North Carolina--would not have triggered any certifi-
cation rights in North Carolina if s 401(a)(1) had then been in
effect, provided that the project did not add any substance to the
wat er that passed through the dam turbines. Such a result, of
course, would be at odds with the majority's assunption arguendo
that the flow of water through a power project's turbines is a
di scharge. See majority opinion at 16.
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flow, or circulation,” that this effect may constitute "poll u-
tion," and that "[i]t is the policy of the Congress to recognize,
preserve, and protect the primary responsibilities and rights

of States to prevent, reduce, and elimnate pollution.” 33

U S. C s 1251(b) (enphasis added).7 Yet the mpjority is
confortable in wenching anay froma State this very power

to protect its water quality fromthe "pollution" threatened by
the alteration of an existing di scharge.

The majority's niggardly construction of the term"dis-
charge" threatens a congressional policy perneating the gen-

7Enmpl oyi ng the currently popul ar "dictionary jurisprudence," the
majority reasons that the "activity" here--the diversion of water to
Virginia Beach--will not "result in" a discharge, as required by
s 401(a)(1l), see mpjority opinion at 18, because the activity autho-
rized by the license amendnent gives rise only to an "altered"
di scharge, rather than a brand new one. | fail to see howthis
di ctionary exercise provides any conpelling reason to ignore the
inplications of the Act's State-enforcenent policy and central con-
cern with preventing and elimnating "pollution.” To the contrary,
it would block a State's certification rights even in the case of a
i cense anmendnent authorizing the "addition" of a "substance or
substances” to an existing discharge, since the "addition" of sub-
stances nerely "alters" a discharge, and does not cause the dis-
charge to "arise as a consequence"” of the addition. 1d. | find the
majority's use of the dictionary to support its assertion that there is
no hint of anbiguity in s 401(a)(1), see id. at 8 n.1, unacceptable; to
my mind, there is certainly enough anbiguity to justify consider-
ation of the purpose and structure of the Act in determ ning the
scope of States' certification rights. After all, the Act defines the
term "di scharge” in a purposely open-ended fashion, see 33 U S.C
s 1362(16), and s 401(a)(1l) doesn't even require concrete certainty
that a discharge will "result” fromthe activity to be licensed--it
requires State certification for any activity that "may result in" a
di scharge. 33 U S.C. s 1341(a)(1) (enphasis added). Inposing
dictionary-derived limtations on the Act is particularly dangerous
in this context and invites egregi ous abuses--for exanple, a licensee
could obtain a State's certification of a mnor, non-threatening
di scharge and then transformthe di scharge into a poll ution-causing
ni ght mare, evading the State's power to prevent the change by
characterizing it as nerely as nmerely an "alteration” of an existing
di scharge
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eral structure of the Act, a policy specifically declared in the
Act's second subsection: States were to be put in charge of
maki ng and enforcing the crucial judgments surroundi ng

water quality within their borders. See 33 U S.C. s 1251(b).
VWhen a federally-licensed activity would "result in" a "dis-
charge" into the State's waters, the decision whether that
interference with the State's waters would be tolerated was to
bel ong solely to the State in which that discharge originated,
not to a federal agency or to a federal court. Gven the

rel ative conpetency of State water quality agencies and fed-
eral courts, this policy seens quite sound. The waterways
that we judges see only as lines on a diagramare in reality
extraordinarily conmplex and sensitive systens in which water,
oxygen, dissolved mnerals, sedinment, and other materials

intermingle and interact. Interferences with the integrity of
a wat erway need not take the archetypal form of sludge
spewi ng froman outfall; other changes can be just as deadly

to fish and other wildlife as are toxic chemcals. For exam
ple, alterations that cause the tenperature of the water in a
di scharge to rise, or that rearrange the spatial distribution of
oxygen, sedinent, or mnerals in the downstreamwater, could
be catastrophic fromthe perspective of water quality, see
Gorsuch, 693 F.2d at 163-64.8 Yet the effect of this court's
decision will be to bar States in which altered discharges
originate fromacting to protect their waters from such
perni ci ous effects, whenever the alteration does not "add" any
"substance or substances” to the water. | do not believe
Congress intended to give this court's essentially ad hoc and
i nevitably inexpert judgments precedence over the expert
judgnments of the States' water quality authorities, in the
maki ng of such crucial determ nations.

8In Gorsuch, this court observed that the term "pollutant”™ m ght
reasonably include such "Dam |l nduced Water Quality Changes" as
| ow di ssol ved oxygen, dissolved mnerals, heat, sedinent, and oxy-
gen "supersaturation,” id. at 161, 166, though we deferred to the
EPA's interpretation of the term"pollutant,” in a different section
of the Act, as not including these effects. See id. at 183.
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The majority itself recognizes, in expressing "serious reser-
vations" about FERC s ability to limt by regulation States’
certification rights to license anendnents that m ght have a
"materi al adverse inpact" on the water quality in a discharge,
that judgnents intrinsically related to water quality in the
context of the alteration of existing discharges are the sole
province of the States in which the discharges originate. See
majority opinion at 14 (quoting 18 CF.R s 4.38(f)(7)(iii)
(1995)). By enpowering itself to make a threshold determ -
nati on regardi ng whether an alteration in a discharge threat-
ens a "material adverse inpact” on the State's water quality,
FERC is taking fromthe State a power that Congress
i ntended for the State alone to have. Section 401(a)(1l) en-
ables States to raise an absolute bar to federal |icenses that
threaten their waters; Congress conpletely stripped federa
agenci es of the power to issue covered |licenses w thout the
State's certification. Indeed, FERC is assigning itself a
function which makes no sense in light of the structure of the
Act, which puts each State in charge of authoritatively defin-
ing the term"water quality” within its borders--why, in this
one context, should a federal agency be able to stand in a
State's shoes and make the State's "water quality" determ na-
tions for it? Thus, | share the majority's concerns about
FERC s regulation, but | can't hel p but wonder why the
majority doesn't feel the sane disconfort about its own
arrogation of a simlar power to preenpt a State's water
quality determ nations. Congress did not intend for this
court to usurp North Carolina' s power to nmanage its water
quality programany nore than it intended to give FERC
such a role, and surely we are as ignorant as FERC on the
subj ect of what "water quality" is optimal for the citizens of
North Caroli na.

The Suprene Court and our own court have previously
exerci sed appropriate reluctance to read the C ean Water Act
inthe arbitrary and artificial fashion proffered today. Wen
acity and a utility district urged the Supreme Court in PUD
No. 1 to adopt a formalistic approach very much like the
majority's, the Court categorically refused. The PUD No. 1
petitioners asserted that the Cean Water Act is concerned
only with water "quality," and does not regul ate water "quan-
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tity." See PUD No. 1, 116 S. C. at 1912. The Suprene

Court rejected this "artificial distinction,"” id., noting that
water quantity is closely related to water quality, and that
both the definitions section and s 304 of the Act set forth a
"broad conception of pollution” which "expressly evinces Con-
gress' concern with the physical and biological integrity of
water." 1d. at 1913. And in National WIdlife Federation

this court |ikew se recognized that the Clean Water Act is not
to be constrained by artificial |limtations such as the majori -
ty's "substance-addi ng" standard. In that case, we found

that the "backing up”" of water by a damconstituted a

s 401(a)(1l) "discharge," see National WIldlife Federation

912 F.2d at 1483-84; in so doing, we apparently recogni zed

that an interference with a river that results in the alteration
of the "novenent, flow, or circulation” of water (and thus
causes "pollution") is cause for the recognition of a certifica-
tion right in the State where this discharge originates.9 Since
t he "backi ng up” of water does not satisfy the majority's
"subst ance- addi ng" standard, it is clear that today's holding is
in tension with our own precedent. 10

9In that case, we declined to recognize a certification right in the
upstream State, however, because we found that the discharge
"originate[d]" at the dam which was |ocated downstreamin anot her
state. See id. at 1484.

10The majority disclainms tension between this case and Nationa
Wl dlife Federation on the grounds that the parties in that case did
not dispute the question of whether the construction and operation
of the damwould create a discharge, and that the discharge at issue
related to a new dam rather than to the altered operations of an
existing dam See majority opinion at 19. But the Nationa
Wldlife opinion refers to the expul sion of water through the danis
turbines as a s 401 "discharge,"” and descri bes the "di scharge" as

follows: "[T]he discharge in this case would occur at the dam where
the flow of water woul d be bl ocked and consequently the water
woul d be backed up ...." National WIdlife Federation, 912 F.2d

at 1484 (enmphasis added). The fact that the "backing up" of water
resulted fromthe construction of a new dam rather than fromthe
alteration of an existing dam played no part in the Nationa

Wl dlife Federation court's anal ysis.
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Instead of crafting an arbitrary and exceedingly formalistic
new st andard governing the scope of State certification rights
under s 401(a)(1l), we should be traversing the main channe
charted by the Act, the Suprenme Court, and our own prece-
dent. These authorities require us to find that the license
anendnment at issue in this case is one that triggers a
certification right in North Carolina, the State in which the
project's discharge originates. Thus | would suspend consi d-
eration of the other challenges to these orders, and require
FERC to await a s 401(a)(1) certification fromNorth Car-
ol i na before considering whether to grant the amendnent.

B. FERC s Finding of a Need to Wthdraw Sixty MI1Ilion
Gal l ons of Water per Day

Even if North Carolina's failure to certify the license
anendnment were not contrary to the Act, however, | would
vacate the chall enged orders and remand this matter to
FERC on the ground that FERC s estimate of the "need" for
the fifty-four mllion gallons per day to be supplied by the
pi pel i ne project was arbitrary and capri ci ous.

FERC had al ready reached the conclusion that Virginia
Beach needed to withdraw sixty million gallons of the Roa-
noke River per day by Cctober of 1994, when it decl ared that
"[n]o new anal ysis" of this estimte was necessary. Scoping
Docurment 2, FERC No. 2009-003; Deferred Appendix "D. A"
at 2547, 2551. It is hardly surprising, therefore, that FERC s
July, 1995 Final Environnental |npact Statenent arrived at
this precise estimate of Virginia Beach's "need." Nor is it
surprising that FERC s attenpt to disguise the fact that it
was "backing into" this nunber fails rather badly.

| agree with ny colleagues that the first few steps in
FERC s analysis were tolerably reasonable. FERC orga-
nized its analysis into separate projections of the demand for
water in the year 2030 and of regional supply in that year
The basic structure of the inquiry was sound, as was the
projection of the region's 2030 demand for water. But when
FERC turned to the supply side of the equation, its logic
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becanme curiouser and curiouser. On the apparent assunp-
tion that the water supply from existing sources would re-
mai n constant through 2030, FERC s projection of 2030 sup-
ply was based on the water available from existing sources.
Specifically, FERC s supply estimte was based on the
anmount the residents of the region could withdraw fromthe
exi sting water sources during the worst drought of record
since 1930; this drought occurred in 1930, and the U S.
Ceol ogi cal Survey estimates that such droughts may recur at
intervals of between thirty and eighty or nore years. The
estimated "Water Supply Deficit" for 2030, based on this

dr ought - adj usted supply, came out to 31.8 million gallons per
day.

Common sense would seemto indicate that the obvious way
to prepare for short-term periods of special water need is to
create water storage systenms that can be filled during non-
drought periods, exhausted to neet these short-term needs
when they arise, and refilled when the droughts recede. But
FERC rejected all of the storage options pressed by partici-
pants in the proceedi ngs bel ow, arguing that storage tech-
niques were irrelevant to its "need" cal cul ati on because stor-
age systens do not constitute "sources" of water, and because
they serve only short-termneed. See majority opinion at 26.
O course, the fact that storage systens aren't new "sources”
of water in the sense of neeting |ong-term continuous de-
mand hardly justifies FERC s refusal to consider the avail -
ability of these systens, because they just as clearly are
precisely suited to serve short-term periods of special demand
that occur at intervals nore than | ong enough to permt the
storage systens to be repl enished, and thus could be used to
obviate any increnent in the quantity of water to be constant-
Iy supplied to the region to protect it from droughts of
extraordi nary severity.

A simlar illogic perneates FERC s attenpt to explain its
refusal to take account of the water available fromthe
region's wells. FERC specifically refused to factor in the
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wat er available fromtwo Norfolk wells on the ground that
these wells were neant to be used only during droughts that
threaten military readi ness, and FERC | i kew se thought it
unnecessary to consider the water available from unspecified
"enmergency wells" in the region on the ground that their use
was restricted to nunicipally-declared energencies.11 The
Corps, FERC noted, "considers these wells as protection

agai nst extreme droughts.” D. A at 3166. | can only specu-
l|ate as to what the terns "munici pal enmergency” and "ex-
trenme drought" are neant to cover, if not droughts nore
severe than the worst since 1930. FERC s reasoning falls far
short of providing any rational or even vaguely conprehensi -
bl e explanation for its refusal to integrate into its need
calculation the water avail able from"emergency” wells and
wat er storage systenms--the nost intuitively obvious strate-
gies for dealing with infrequent, short-term energency water
needs.

Havi ng rejected the comonpl ace strategies that would
enabl e the region to weat her droughts, but would not enable
FERC to claimthat a pipeline continuously w thdraw ng sixty
mllion gallons of water per day was needed, FERC s next
step was to ratchet its "need" estimate up to that anount.
For this final adjustment, FERC set out five reasons for its
concl usion that a second "drought adjustnent” was necessary,
expl aining that nerely covering the 31.8 nmillion gallon per
day "deficit" was insufficient because:

* it provides no protection agai nst droughts of greater
severity than those that occurred in the past;

11The majority asserts that FERC s refusal to consider the water
inthese wells in its estimate of the regional supply was appropriate
because these wells may not be available for use by Virginia Beach
after next year. See majority opinion at 28. But this portion of
FERC s anal ysis was based on the supply of water available to the
region, rather than to Virginia Beach alone, and therefore it is
irrelevant that this emergency supply may becone unavail able to
one of the cities in the region
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* there is no guarantee that water sharing woul d occur
anong the cities;

* severe water use restrictions would continue to place
| ocal users at a public health and safety risk;

* future water demands nmay exceed projections; and

* |oss of a water supply in this large nmetropolitan area
woul d be cat ast rophi c.

D. A at 3167, see also nmpjority opinion at 28. For these
"reasons,"” FERC concluded that it was necessary to jack up

the "need" estimate to include another thirteen to sixty-eight
mllion gallons per day of continuous supply. But these
"reasons” sinply amount to FERC s generalized worry that

its entire analysis leading up the 31.8 mllion gallon per day
"deficit" mght be flawed in such a way as to nake its need
estimate too low If water were an unlimted, free resource
it might seemappropriate to double the estinmate of water
"need" in case actual need were to exceed all expectations,

but if water were an unlimted, free resource, nothing much
woul d turn on whether FERC s "need" estimate satisfied any
basel i ne standard of rationality. FERC itself recognizes that
the anount of water to be renoved fromthe river nust
correspond to a rational calculation of actual "need," and thus
makes a show of reaching this estimate by using the avail able
data and reasonabl e assunptions; it cannot at the end of the
ganme sinply knock the pieces off the chessboard in the nanme

of unforeseen contingenci es and unprecedented emnergenci es,

and still claimthat it did not act arbitrarily or capriciously
because it played by the rules alnost to the end.

Because, finally, | believe that the |icense anendnment
FERC approved by its chall enged order may not be granted
consistently with s 401(a)(1) of the Cean Water Act unless
and until North Carolina has certified that the activity to be
conduct ed pursuant to the anendnment does not threaten that
State's water quality standards, | would vacate FERC s order
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and rehearing order, and remand the matter to FERC with

the instruction that it withhold the anmendnment pending

North Carolina's certification. Even if | did not believe that
FERC s failure to require VEPCO to obtain North Carolina's
certification was illegal, | would still vacate these orders on
the ground that they were arbitrary and capricious, and

woul d remand the matter to FERC for an estimate of Virgi-

nia Beach's "need" for water that gives due consideration to
storage options and "energency" sources. On both of these
grounds, | respectfully dissent fromthe majority opinion.
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