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Leon Friednman and Theodore V. Wells, Jr. argued the
cause for appellees. Wth themon the brief were Julia
Tarver, Ceoffrey F. Aronow and Paul S. Mandel | .

Before: Sentelle, Randol ph and Tatel, Circuit Judges.
pinion for the Court filed by Crcuit Judge Sentelle.

Sentelle, Crcuit Judge: On January 13, 2000, President
dinton appointed appellee Victoria Wlson to the United
States Conmi ssion on Cvil R ghts under a comm ssion ex-
pressly stating that the appointnment was "for the renai nder
of the term expiring Novenber 29, 2001," left vacant by the
death in office of a prior nenber. After Novenber 29, 2001,
Presi dent Bush, treating WIson's conm ssion as havi ng ex-
pired on that date, appointed appellant Peter Kirsanowto
succeed her. At the next neeting of the Conm ssion, that
body recogni zed Wl son as a continui ng nenber on her
assertion that she was entitled to a full six-year termon the
Conmmi ssi on running from January 13, 2000, to January 12,

2006. The United States and Kirsanow filed this action
seeking a declaratory judgnment that WIlson's termhad ex-
pired and that Kirsanow is now a nmenber of the Conmm ssion.

The District Court granted summary judgnment in favor of
Wlson. The United States and Kirsanow appeal ed. Because

we agree with appellants that Wlson's termhad expired, we
reverse the District Court and remand with instructions for it
to enter sunmary judgment for the appellants.

| . Background

The United States Commission on Civil Rights ("the Com
m ssion”) is charged with investigating allegations of depriva-
tion of voting rights on the basis of "color, race, religion, sex,
age, disability, or national origin." 42 U S C s 1975a(a)(1).
In addition, the Conmi ssion is enpowered to conduct studies
and dissemnate information relating to discrimnation. Id.
s 1975a(a)(2). The Conm ssion's functions are purely inves-
tigatory and advisory--it has neither the power to enforce
federal law, nor to promulgate any rules with the force of |aw
See Hannah v. Larche, 363 U S. 420, 441 (1960); «cf. United
States v. Mead Corp., 533 U S. 218, 221 (2001).
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The Conmi ssion was first created in 1957, and as originally
est abl i shed was composed of six nmenbers serving open-ended
terns at the pleasure of the President. See Pub. L. No.
85-315 s 101(b), 71 Stat. 634 (1957). Congress reauthorized
and reorgani zed the Comm ssion in 1983 by expanding it from
six to eight nmenbers, providing that not nore than four of
the menbers could at any one tinme be fromthe sane party,

di vidi ng the appoi nt nrent power between the President and
Congress, establishing that the President could only renove
menbers for neglect of duty or nal feasance, and staggering
the terms of the Conm ssioners. Specifically, the 1983 Act
stated that the "termof office of each nmenber of the Com

m ssion shall be six years; except that (A) nmenbers first
taking office shall serve as designated by the President,

subj ect to [provisions staggering the initial appointnents],
and (B) any nenber appointed to fill a vacancy shall serve for
the remai nder of the termfor which his predecessor was
appointed." Pub. L. No. 98-183 s 2(b)(2), 97 Stat. 1301 (1983)
("the 1983 Act"). The staggering provisions created two
groups of four conm ssioners each. The first group would
serve for three years, at which point their successors would
be appointed to six-year terns. The second group woul d

serve for six years fromthe outset. See id. s 2(b)(3). Under
this structure, the ternms of office would be regularly stag-
gered with half of themexpiring every three years. The 1983
Act provided for the Comrission to expire in 1989. Nonethe-

| ess the Commi ssion continued to operate via the process of
annual appropriations until reauthorized.

In 1994 the Comm ssion was formally reauthorized. Pub. L.
No. 103-419, 108 Stat. 4338 (1994) ("the 1994 Act"). This Act
has been dubbed an effort to "nore concisely rewite[ ] the
1983 [Act]." H R Rep. No. 103-775, at 4, reprinted in 1994
U S CCAN 3532, 3533 (1994). Like the 1983 Act, the 1994
Act provides that "[t]he termof office of each menber of the
Conmi ssion shall be 6 years.™ 42 U S.C. s 1975(c). However,
instead of the initial staggering provisions that followed in the
1983 Act, the 1994 Act nerely provided: "The termof each
menber of the Commission in the initial menbership of the
Conmmi ssion shall expire on the date such termwoul d have
expired as of Septenmber 30, 1994." 42 U S.C. s 1975(c). The
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Act did not contain any | anguage referring to filling vacan-
cies. The 1994 Act did preserve the division of appointnent
power between the President and Congress, as well as the

requi renents for partisan bal ance, and the limtations on
presidential renoval of menbers. See 42 U.S.C. s 1975(b), (e).
The 1994 Act provided for the Conmi ssion to term nate on

Sept ember 30, 1996, 42 U S.C. s 1975d, however, it has again
continued to operate pursuant to annual appropriations.

On Novenber 30, 1995, then-President Cinton appointed
retired Judge A. Leon Higginbothamto a six-year termas a
nmenber of the Conm ssion. Hi s conmission stated that his
appoi ntnment was "for a term expiring Novenber 29, 2001."

He replaced Arthur A Fletcher, whose termexpired on
November 29, 1995. On Decenber 14, 1998, Judge

H ggi nbotham died in office. To fill this vacancy, President
A inton appointed appellee, Victoria Wlson, to the Conm s-
sion on January 13, 2000. Her comm ssion expressly states

t hat her appoi ntnent was "for the remai nder of the term

expi ring Novenmber 29, 2001." Treating WIlson's termas
havi ng expired on Novenber 29, President Bush appointed
appel I ant Peter Kirsanow on Decenber 6, 2001, to succeed

W1l son on the Conm ssion. Kirsanow was adm ni stered the
oath of office by D.C. Superior Court Judge Maurice A Ross;
however, the Chair of the Conm ssion, Mary Frances Berry,
refused to recognize himor allow himto participate in
Conmi ssion activities. The Chair instead continued to recog-
ni ze Wl son as a nenber of the Conmission and all owed her

to participate as such

The United States and Kirsanow (col |l ectively "appel | ants")
filed this action in the United States District Court for the
District of Colunbia seeking declaratory relief against WI-
son. The Commi ssion, Mary Frances Berry (Chair), and
Cruz Reynoso (Vice-Chair), noved to intervene. The United
States objected that neither the Conm ssion nor its officers
intheir official capacity have the right to appear in litigation
wi t hout the perm ssion of the Attorney General, which they
had not obtained. See 28 U S.C. s 516 ("Except as otherw se
aut hori zed by law, the conduct of litigation in which the
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United States, an agency, or officer thereof is a party ... is
reserved to officers of the Departnent of Justice, under the
direction of the Attorney CGeneral."). The district court sum
marily permitted the intervention. As the United States has
not raised this issue on appeal, claimng "it has no practica
ef fect upon the issues presented, since WIlson herself is
entitled to defend agai nst the governnent's conplaint,” we do
not deci de whether this intervention was perm ssible. The
parties filed dispositive notions and on February 4, 2002, the
district court issued an oral ruling granting Wl son's notion
for sunmary judgnent.

The district court concluded that "the 1994 Anendnents
Act ... does not mandate regularly staggered ternms. Rath-
er, its plain |language clearly requires that all Conm ssioners
serve six-year terns, regardl ess of whether, as in this case
their predecessors conpleted their ternms.” Thus, under the
district court's reading of the statute, WIson would be enti-
tled to serve a full six years, until January 12, 2006. The
district court first found that the | anguage of 42 U S.C

s 1975(c) "is perfectly clear. It contains no exceptions, quali-
fications, not for delayed appoi ntments and not for appoint-
ments to fill unexpired terns." Second, the court noted that

a staggering provision had been proposed, but not adopted by
Congress in the 1994 Act. Third, the district court relied on
t he renoval of the staggering and vacancy provisions from

the 1983 Act, holding that "when Congress affirmatively

del etes | anguage whi ch had been included in pre-existing

| egi sl ation, then Congress neans what it said.”

Finally, the court rejected appellants' argunent that failure
to maintain staggering would underm ne "the biparti san na-
ture of the Conmi ssion as well as its integrity and credibili-
ty." The court found "nothing to suggest that the absence of
such a requirenent would frustrate Congress' purpose.” Al-

t hough acknow edging that its ruling would elimnate "uni -
formy staggered terns,"” the court opined that its decision
woul d not result in the "conplete elinmnation of all stagger-
ing." Even so, the court reasoned that the "staggered term
requi renent was only one anongst a |large constellation of
protections that were introduced by the 1983 Act" and "[a]ll
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of these protections, except staggered terns, renmain express-
ly included in the 1994 Act." The district court concl uded
that "[i]f Congress believes that the regularly staggered

terns should be anpbng these protections, then, of course, it is
free to make its intention explicit by including express |an-
guage in the statute."

The United States and Kirsanow filed this appeal
I1. Analysis

This case involves a pure |legal question of statutory inter-
pretation. Qur review of statutory interpretation by a dis-
trict court is de novo. See, e.g., Butler v. West, 164 F. 3d 634,
639 (D.C. Cr. 1999).

A

We begin our analysis with the | anguage of the statute.
See, e.g., Barnhart v. Signmon Coal Co., Inc., 534 U S. 438, 122
S. . 941, 950 (2002). "Qur first step in interpreting a
statute is to determ ne whet her the |anguage at issue has a
pl ai n and unanbi guous neaning with regard to the particul ar
dispute in the case. Qur inquiry nust cease if the statutory
| anguage i s unanbi guous and 'the statutory scheme is coher-
ent and consistent." " Robinson v. Shell G| Co., 519 U S. 337
340 (1997) (quoting United States v. Ron Pair Enterprises,
Inc., 489 U S. 235, 240 (1989)). In deternmi ning the "plainness
or anbiguity of statutory |anguage” we refer to "the | anguage
itself, the specific context in which that |anguage is used, and
the broader context of the statute as a whole.” I1d. at 341
(citing Estate of Cowart v. Nicklos Drilling Co., 505 U S. 469,
477 (1992); MCarthy v. Bronson, 500 U. S. 136, 139 (1991)).

The di sputed provision, 42 U S.C. s 1975(c) provides: "The
termof office of each nmenber of the Conmi ssion shall be 6
years. The term of each nmenber of the Conmmission in the
initial menbership of the Conm ssion shall expire on the date
such termwoul d have expired as of Septenber 30, 1994."
Appel | ants contend, contrary to the district court's hol di ng,
that the | anguage of the first sentence of s 1975(c) is anbi gu-
ous, as the expression "termof office" is subject to at |east
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two plausible interpretations. Appellants concede that one
very plausible interpretation of s 1975(c) is that advocated by
W1 son and adopted by the district court: Each individua
menber of the Comm ssion, however appointed, whenever

appointed, is entitled to serve a six-year period of tinme--i.e.
the termruns with the person. Under this interpretation

each menber of the Conmm ssion would receive a six-year
termrunning fromthe date of her appointnment. However,
appel | ants argue that another plausible reading of s 1975(c) is
that the first sentence establishes six-year terns of office,
begi nning and ending on fixed dates, irrespective of whether

and when individuals are appointed to fill them Under this
readi ng, each nmenber of the Commi ssion nust be assigned to
a fixed, six-year 'slot' of tine--i.e., the termruns with the

calendar. W agree with appellants that the anbiguity in the
first sentence of s 1975(c) permits either of the readings
suggest ed.

As Attorney Ceneral Brewster explained nore than a
century ago, "[t]here are two kinds of official terns."” Com
m ssioners of the District of Colunbia, 17 Op. Att'y Gen. 476,
476 (1882). One kind of "tern! refers to a period of persona
service. |In that case, "the termis appurtenant to the per-
son.”" 1d. Another kind of "term refers to a fixed slot of
time to which individual appointees are assigned. There,
"the person is appurtenant to the term"™ 1d. at 479. |In
other words, a "termof office" can either run with the person
or with the calendar. As an exanple of the latter, Article |
of the Constitution provides that the President shall hold
office during a "Termof four Years." U S. Const. Art. Il
s 1, cl.1. Even before enactnent of the Twentieth Amrend-
ment, which established specific dates for the end of the
President's term it was understood that presidential terns
ran four years with the cal endar, not four years with the
person, regardl ess of whether an individual assunmed office
after his predecessor failed to serve out a full term Thus,
contrary to appellees' position, it is not clear that the expres-
sion "termof office ... shall be 6 years"” found in s 1975(c) is
unanbi guous. Indeed, far fromit. The very appointnent of
Wl son by President dinton to serve only the remai nder of
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Judge Hi ggi nbotham's term denonstrates the anmbiguity in

the statutory provision calling for six-year "ternis] of office."
The district court erred in holding that s 1975(c) unanbi gu-
ously requires that all Comm ssioners be appointed for six

years, regardl ess of whether their predecessors conpleted

their terms. This error underm nes the district court's judg-
ment, because the remainder of its analysis rests on that
erroneous premise as its point of departure.

B

Findi ng that the expression "termof office" in 42 U S.C
s 1975(c) is anbiguous, we are left to resolve that anbiguity.
In resolving the anbiguity, we consider the broader context
of s 1975(c) and the structure of the 1994 Act as a whole, as
wel | as the contextual background agai nst which Congress
was | egislating, including relevant practices of the Executive
Branch whi ch presumably infornmed Congress's decision, prior
| egislative acts, and historical events. Finally, we explore the
policy ramfications of the suggested interpretations of
s 1975(c). Each of these considerations |leads us to the
conclusion that, in enacting the 1994 Act, Congress did not
di srupt the staggering of ternms of Commi ssion nenbers
created in the 1983 Act. Therefore we hold that WIson was
appoi nted by President Cinton only to fill the unexpired term
of Judge Hi ggi nbotham as her commi ssion indicates, and her
service as a Conmi ssioner term nated on Novenber 29, 2001
As a result, Kirsanow, having been validly appointed to a
vacant seat on the Conm ssion on Decenber 6, 2001, for a
term expiri ng Novenber 29, 2007, and having taken the oath
of office, is a nmenber of the United States Conm ssion on
Cvil Rights.

1

Appel l ants argue that in order to properly interpret 42
U S . C s 1975(c) we nust construe both of its two sentences
toget her, rather than as separate and unrel ated. Taken
toget her, appellants contend that it is evident that the 1994
Act retained "fixed slots of tinme to which individual nenbers
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of the Conm ssion are 'appurtenant.’ The second sentence
of 42 U.S.C. s 1975(c) provides that the "termof each mem
ber of the Commission in the initial menbership of the

Conmmi ssion shall expire on the date such termwoul d have
expired as of Septenmber 30, 1994," under the 1983 Act. The
"initial nenbership" of the Conmi ssion is defined as "the
menbers of the United States Conmi ssion on Cvil Rights on
Septenber 30, 1994," in other words, the nenbers then
serving on the Conm ssion pursuant to the 1983 Act. 42
US. C s 1975(b). Appellants argue that in nmaintaining the
staggering of "initial terms"” of the Comm ssion, as inherently
provi ded for by the second sentence of s 1975(c), the 1994
Act perpetuated a self-replicating system of staggered terns.
New terns begi n based on when the old, staggered terns

end. Thus the structure created by Congress in 1983 and
preserved in 1994 woul d automatically endure.

Appel | ees woul d have us read the two sentences of
s 1975(c) as unrelated. According to appellees, the first sen-
tence alone sets the termof office for six years, and the
second sentence sinply addresses the transitional issue of the
terns of the "initial nenbership” of the Conm ssion, allow
ing the existing menbers of the Commission to finish the
terns to which they had been appointed. However, as dis-
cussed in Part Il1.A, supra, read alone, the first sentence of
s 1975(c) is anbiguous. It is susceptible to an interpretation
t hat each nmenber appointed to the Conm ssion receives siXx
years from her date of appointnment, regardl ess of whether
her predecessor left office early, and regardl ess of whether
there was a delay in her appointnent. This is the interpreta-
tion urged by the intervenors. This interpretation would not
only grant Wlson a full six-year term it would effectively
extend the terns of others on the Conmmission. Yet, an
equal ly plausible interpretation is that ternms of the Conm s-
sioners run for six years with the calendar. Rather than
counting fromthe date of appointnent, the six years of
menbers' termare counted fromthe expiration of their
predecessors' term This is the comon practice of the
Executive Branch in naking appointnments to staggered
boards and conmi ssions. See, e.g., Ofice of Legal Counsel



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #02-5047  Document #676539 Filed: 05/09/2002  Page 10 of 21

Departnment of Justice, Menorandum for the Executive

Cerk, "Termof a Menber of the M ssissippi R ver Comm s-
sion," at 1 (May 27, 1999) (observing that "to preserve the
staggering required by statute, each nenber may serve only
until the passage of the specified nunber of years cal cul ated
fromthe expiration of his predecessor's term even if the
menber's confirmati on and appoi nt nent take place after that
prior termhas expired"). Thus, despite any delay in appoint-
ment, a Conmi ssioner's termwould expire six years fromthe
day her predecessor's expired. Both are six-year terms--the
guestion is which Congress intended here.

Readi ng the first sentence of s 1975(c) together with the
second sentence, the latter provides an "anchor"--fixed tines
for terms of Commi ssioners to expire, based on the "ternfs]
of each nmenber of the Commission in the initial nenbership
of the Conmission.” It is "a 'fundamental canon of statutory
construction that the words of a statute nust be read in their
context and with a viewto their place in the overall statutory
schenme.' " FDA v. Brown & WIIlianmson Tobacco Corp., 529
U S. 120, 132 (2000) (quoting Davis v. Mchigan Dep't of
Treasury, 489 U.S. 803, 809 (1989)). Thus, it is a nore
faithful construction of s 1975(c) to read it as a whole, rather
than as containing two unrelated parts. It is the "classic
judicial task™ of construing related statutory provisions "to
'make sense' in conbination.” United States v. Fausto, 484
U S. 439, 453 (1988). The second sentence does indeed
address the transitional issue of the terns of the "initial
menbership,” but in doing so, it also creates a pattern of
st aggered appoi ntnments. Staggered terns nust run with the
cal endar, rather than with the person, to preserve staggering.
Thus, taken with the history and background agai nst which
Congress was | egislating, discussed infra, it sinply makes
nore sense to read s 1975(c) as creating terns of office
running with the calendar fromthe date of expiration of a
predecessor's term That being the case, any appointment to
fill a vacancy for an unexpired term such as WIson's appoint-
ment, must only be for the duration of that unexpired term
For it to be otherwi se would disrupt the fixed and staggered
six-year ternms that run with the cal endar
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At oral argunment, we raised with counsel for appellees the
question of the effect of their proffered interpretation, as
adopted by the district court, on the terns of those nenbers
who, like Berry and Reynoso, were appointed to succeed
Conmi ssi oners who had served their full terms, when the
successor did not take office until the | apse of some period of
time after the termnation of the prior Comr ssioner's ser-
vice. Counsel argued for a two-track application of the
statute, contendi ng that when an appoi ntee's predecessor had
served out her full term but there was a delay in the
nom nati on of the new appoi ntee, that new appoi ntee could
perm ssibly serve less than a full six years, because such a
di screpancy was only minor. However, when the appointee is
repl acing a predecessor who had failed to serve out a ful
term such as here, the new appoi ntee should serve a new, ful
six years fromthe date of her appointnment. This anonal ous
result further underm nes appellee's interpretation of the
statute. W have difficulty believing that Congress sub
silentio created two different tracks with full six-year terns
for those Comm ssioners who succeeded appoi ntees who by
reason of death or resignation did not serve out their ful
ternms, but truncated terns for those who succeeded nenbers
who served for six years but whose vacancy was not inmedi-
ately filled by presidential appointnent. Nothing in
s 1975(c) gives any indication that the phrase "the term of
of fice of each nenber of the Conmi ssion" has two different
meani ngs for two distinct classes of conm ssioner not other-

Wi se recognized in the statute. The lack of such differentia-
tion and appell ee's concession that "del ayed appoi ntees" serve
terns shortened by the interval between the expiration of
their predecessors' termand the date of their appointnent
further supports our interpretation that, read together, the
two sentences of s 1975(c) create fixed six-year terns that
run with the cal endar.

Qur interpretation is consistent with widely held traditiona

under st andi ngs of statutes defining terns of office. The
second edition of Anerican Jurisprudence notes that

"[w] here both the duration of the termof an office and the
time of its conmencenent or termination are fixed by a
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constitution or statute, a person elected or appointed to fill a
vacancy in such office holds for the unexpired portion of the
term..." 63C Am Jur. 2d Public Oficers and Enpl oyees

s 148 (1997). The controversy before us involves just such a
termof office. The first sentence of s 1975(c) fixes the
duration of the term six years. The second sentence of

s 1975(c) fixes the tinme of termnation: the ternms of the
initial menbers expire at dates determ nable from preexisting
law. It is thus unsurprising that President Clinton issued a
conmi ssi on appoi nting appellee Wlson "for the remai nder of
the term expiring Novenber 29, 2001." Reading s 1975(c) as

a whole, we conclude that it creates fixed six-year terns of
office that run with the cal endar, rather than with the person
Thus, having been appointed to fulfill the remainder of Judge
Hi ggi nbot hami s term expiring Novenber 29, 2001, WIlson's

time on the Conm ssion is up

2.

Qur interpretation of s 1975(c) is further confirmed by
background consi derati ons such as rel evant practices of the
Executive Branch. Congress is presuned to preserve, not
abrogate, the background understandi ngs agai nst which it
| egislates. See, e.g., Bennett v. Spear, 520 U. S. 154, 163
(1997); Norfolk Redev. & Hous. Auth. v. Chesapeake &

Pot omac Tel. Co., 464 U.S. 30, 35 (1983). "[L]ongstanding
practices" of the Executive Branch can "place[ ] a 'gloss' on
Congress's action in enacting" a particular provision. Ass'n
of Gvilian Technicians v. FLRA, 269 F.3d 1119, 1122 (D.C
Cir. 2001). Here the consistent treatnent of appointnents by
t he Executive Branch provides such a "gloss."

Neit her the 1983 Act nor the 1994 Act explicitly addressed
del ays in appoi ntnents of menbers after a predecessor's
termhad expired. Yet, it appears that every presidential
appoi ntee to the Comm ssion since 1983 has been appoi nt ed
to a termof office expiring six years fromthe date her
predecessor's termexpired. Even after the passage of the
1994 Act, with the changes appellees claimit made to the
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"terns of office,” President Cinton appointed no |l ess than
four nenbers to the Conm ssion for terns of |ess than six
years. Three of these were del ayed appoi ntnments, and the
fourth is Victoria WIlson. Congress has reappropriated funds
for the Conmm ssion, effectively reauthorizing it, each year
since it was supposed to termnate in 1996, and yet it has not
once suggested that the Executive Branch's inplenentation

of the aw was incorrect. It is not that the President's
"interpretation"” of 42 U S.C. s 1975(c) is due deference, as
suggested by appellants, but rather that the Executive
Branch's interpretation of the aw through its inplenentation
col ors the background agai nst whi ch Congress was | egi sl at -
ing. Congress is presunmed to be aware of established prac-
tices and authoritative interpretations of the coordi nate
branches. E.g., National Lead Co. v. United States, 252 U S.
140, 147 (1920) ("Congress is presuned to have | egislated

wi th knowl edge of such an established usage of an executive
departnment of the governnent."); Lorillard v. Pons, 434 U S
575, 580 (1978); In re North, 50 F.3d 42, 45 (D.C. CGr. 1995)
(Special Division). Here the Executive Branch's consi stent
practice provides a presunptive default.

Simlarly, the practice of appointing nenbers to the Com
m ssion on Cvil Rghts is but an exanple of what has been
t he unbroken position of the Attorney General and the Jus-
tice Departnent on executive appointnments. As noted in an
opi nion issued by the Ofice of Legal Counsel on May 27,
1999, Term of a Menber of the M ssissippi R ver Comms-
si on:

Ordinarily, when a statute provides for an appointee to
serve a termof years, the specified tinme of service begins
with the appointnent. Case of Chief Constructor Easby,

16 Op. Att'y Gen. 656 (1880). A different rule generally
applies to comm ssi ons whose nenbers have staggered

terns. There, to preserve the staggering required by
statute, each nenber may serve only until the passage of

t he specified nunber of years calculated fromthe expira-
tion of his predecessor's term even if the nmenber's
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confirmati on and appoi ntment take place after that prior
term has expired.

(Enphasi s added.) This latter rule has been consistently
applied to executive appointnments to the Conm ssion on G vil
Rights both in its previous incarnation under the 1983 Act
and as constituted under the 1994 Act. Appointnents have

run six years fromthe date of the expiration of a predeces-
sor's term-not fromthe date of appointnent.l1 It is of
course possible that the consistent practice of Presidents

A inton and Bush in appointing menbers of the Conm ssion

has been consistently wong. However, we do not agree with
appel l ee's interpretation conpelling that conclusion. Rather
we hold that Presidents Clinton and Bush have it right. That
is, the 1983 Act clearly intended to create staggering. The
1994 Act preserved this structure by providing for six-year
ternms with the ternms of the initial Comm ssioners expiring
according to their comm ssions under the 1983 Act.

Furthernore, the consistent practice of the Executive
Branch with respect to the filling of m dterm vacancies on
ot her bodies with staggered term nenbers has been to fil
t hose vacancies for the duration of the unexpired term
preserving the staggering of ternms. That this practice has
been longstanding is illustrated by a dispute in the 19th
century remarkably simlar to the case at bar. In 1882, the
Attorney CGeneral was asked by the President for his opinion

1 At oral argunent we requested information on Congress's
own practices in naking appointments to the Conm ssion. The
i nformati on appel | ees have provided shows that, unlike the Execu-
tive Branch, Congress has been inconsistent in its appointnents
under both the 1983 Act and the 1994 Act, generally failing to
i ndicate term nation dates for appointees, and on one occasi on
i ndi cating the appointnment was to run six years fromthe date of
appoi ntnent. See 142 Cong. Rec. H1233-06 (1996) (Reappoi ntnent
of Carl Anderson). Mst recently however, the Speaker of the
House appoi nted Abigail Thernstromon January 6, 2001. See 147
Cong. Rec. H46-02 (2001). Thernstromis initial appointment was
apparently only to fill the remainder of a vacant seat, because she
was reappoi nted by the Speaker, w thout objection, to the Conm s-
sion "for a 6-year term beginning on February 12, 2002." See 148
Cong. Rec. H229-09 (2002). This nobst recent action by the House
of Representatives is consistent with our interpretation of the
st at ut e.

of the termof office of a Conmissioner of the District of

Col unbi a who had been appointed after his predecessor failed
to serve out a full term See Conmissioners of the District of
Col unbia, 17 Op. Att'y Gen. 476, 476 (1882). The governing
statute provided for staggering with respect to the initial
appoi nt ment of the two Conmi ssioners, but was silent about
bot h subsequent appoi ntnents and the filling of vacancies.
Nonet hel ess, the Attorney General concluded that a Comm s-
sioner appointed to fill a vacancy could serve only for the
remai nder of his predecessor's unexpired term As noted in
Part 11.A, supra, the Attorney General distinguished between
terns running with the person and ternms running with the

cal endar. He concluded that there nust be "sone apt ex-
pression of ... intent" to create the latter kind of term and
found such an "apt expression” fromthe initial staggering of
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terns. Id. at 477. Were it to be otherw se, the staggering of
t he Conm ssion would deteriorate, and frustrate Congress's
purpose in establishing staggering in the first place. See id.
at 477-78. He concluded that "[t]he fact that no express
provision is made for filling vacancies which m ght arise by
death or resignation is not significant.”" Id. at 478. In
appointing Victoria WIson for the renai nder of Judge

H ggi nbot hami s term of office, President dinton was follow

i ng an established Executive Branch practice which was

known to Congress. Had Congress intended to disrupt the
staggering of nenbers in its 1994 reauthorization of the

Conmmi ssion on Gvil Rights, it could have affirmatively indi-
cated that was its intent.

Appel l ee WIlson argues that if we held that each nmenber
of the Conm ssion receives a six-year termof office running
fromthe date of their appointnent, her appointment, though
reflected in her conmission as "for the remainder of the term
expi ri ng Novenber 29, 2001," would be effective as a six-year
appoi nt ment expiring on January 12, 2006. In support of this
proposition appellees cite Quackenbush v. United States, 177
U S. 20, 27 (1900), which notes in passing that "the terns of
[a] comm ssion cannot change the effect of the appointnent
as defined by ... statute.” That nmay be. But arguably
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W1 son may not have been validly appointed in the first
instance.2 It seens intuitive, as a matter of separation of
powers, that the |anguage of a nom nation, confirmation, and
connission cannot alter a statutory term since it is given to
Congress "under its legislative power" to "establish[ ]

of fices, the determ nation of their functions and Jurlsdlctlon
the prescribing of reasonable and relevant qualifications and
rules of eligibility of appointees, and the fixing of the termfor
which they are to be appointed and their conpensation--al
except as ot herwi se provided by the Constitution.”™ Mers v.
United States, 272 U.S. 52, 129 (1926) (Taft, C. J.) (enphasis
added). Indeed, this appears to be the position of the Depart-
ment of Justice. See, e.g., Ofice of Legal Counsel, Depart-
ment of Justice, Menorandum for the Executive O erk

"Term of a Menber of the M ssissippi River Conm ssion," at

2 (May 27, 1999); Case of Chief Constructor Easby, 16 Op.
Att'y Gen. 656, 657 (1880).

However, we are not considering an attenpt by a President
to intentionally circunvent a statute. Nor is this a case of
nmere scrivener's error. Rather, it is clear that President
Cinton intended to appoint WIlson to the remainder of a
termand not to a full six-year term a position he reasonably
beli eved existed. Wre we to read the statute as prohibiting
appoi ntnments to the remainder of a termthen either Wlson's
appoi ntment nust be to a six-year term or alternatively, it
was to a non-existent position--the remainder of a term-
raising a question as to the validity of her appointnent in the
first instance. It could be seen as an attenpt by the Presi-
dent to appoint Wlson to a position that did not exist. In
that case WIson would never have been a valid nenber of
the Conmission in the first instance. However, because we
read the statute as preserving staggering and thus permtting

2 WIlson accepted her conm ssion fromPresident Clinton with
it expressly stating that it was "for the remainder of the term
expi ring Novenmber 29, 2001." Subsequently she failed to challenge
the terms of her conmission prior to its expiration. Therefore she
i s arguably bound by those terns, and estopped from asserting an
al l eged violation of 42 U S.C. s 1975(c). However, given our resol u-
tion, we need not decide.
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t he appoi ntnent of WIlson to the remainder of a term of

of fice, that probl em need not concern us. As a result, WIlson's
appoi nt ment by President Cinton was valid, but her term of

of fice has subsequently expired.

3.

In addition to Executive Branch practices inplenenting a
statute, background considerations, or "context," include re-
| ated provisions in historically antecedent statutes. E.g.
Dep't of Commerce v. U S. House of Rep., 525 U. S 316, 339-

40 (1999). W& need not rely on legislative history, of which
there is little of relevance, to deternine that staggering of
terns was an inportant feature of the 1983 Act--the plain

text and the historical events surroundi ng the 1983 reaut hori -
zation of the Conm ssion denonstrate that fact. Congress

went to great lengths to put various structural features in

pl ace to preserve the independence, autonony, and non-

parti san nature of the Conmmi ssion. Cearly staggering was
one of those features. See Pub. L. No. 98-183 s 2(b)(2), (3),
97 Stat. 1301 (1983). The 1983 Act was enacted at a tinme when
Congress was responding to President Reagan's decision to
renove and replace first two, then a total of five, nenbers of
t he Conm ssion. See Congressional Research Service, Ten-

ure of Menbers of the Gvil Rights Comm ssion, Menoran-

dumto House Subcommittee on the Constitution, at 2-3, 5

(Dec. 14, 2001). Thus it is evident that in staggering the
menber shi p (anong ot her features), Congress was insulating
the Conm ssion fromcarte blanc replacenment at any given

time. To suggest that Congress abolished this practical
structural feature without any indication that it intended to--
evi denced by the fact that the Cinton and Bush Adm nistra-
tions continued to treat the Conmm ssion as a body with

st agger ed nenber shi p--presents a highly inprobabl e scenar-

io. There is no evidence in or external to the 1994 Act that
Congress neant to disrupt the systemit had meticul ously put
into notion.

Appel | ees suggest that we can deduce Congress's intent to
alter the terms of office created by the 1983 Act because the
original version of the bill introduced in the House of Repre-
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sentatives to reauthorize the Conm ssion provided that "the
current staggering of ternms shall continue in effect.” HR
4999 s 2(c), 103d Cong. (1994). Appellees contend that the
renoval of this | anguage denonstrates that Congress intend-

ed to disrupt the staggering created by the 1983 Act. How
ever, it is at least equally plausible that Congress considered
such | anguage sinply unnecessary in |light of the addition of
the provision that the ternms of "initial" menbers "shall expire
on the date such termwul d have expired as of Septenber

30, 1994." 42 U S.C. s 1975(c). This |language denonstrates
that Congress intended to preserve the structure created

under the 1983 Act.

I ndeed, Congress used virtually the exact sane | anguage in
defining the six-year termof office in both the 1983 and 1994
Acts: "The termof office of each nmenber of the Conmi ssion
shall be 6 years." 42 U.S.C s 1975(c); Pub. L. No. 98-103
s 2(b)(2).3 If anything this suggests that "term of office"
retains the sanme nmeaning as it did in 1983. Since there is
apparently no dispute that under the 1983 Act a "term of
office" ran with the cal endar, that sane understandi ng woul d
apply to the 1994 Act.

Appel | ees’ strongest argunent that Congress intended to
alter the structure of the Conm ssion in adopting the 1994
Act is that it elimnated the provision providing that "any
menber appointed to fill a vacancy shall serve for the renain-
der of the termfor which his predecessor was appointed.”

Pub. L. No. 98-103 s 2(b)(2)(B). This argunment is not without
force. As this Court has recognized: "Where the words of a
|ater statute differ fromthose of a previous one on the sane
or related subject, the Congress nust have intended themto
have a different nmeaning." Miscogee (Creek) Nation v.

Hodel , 851 F.2d 1439, 1444 (D.C. Cir. 1988). Further, there
are nunerous statutes creating boards and comm ssions that
expressly provide for filling vacancies. However, here we
have not a new agency, but a Conm ssion that Congress had

al ready established and was nerely reauthorizing. In the
process Congress renoved provisions pertaining to the initial

3 The only difference is that the 1983 Act spelled out "six.
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staggering of the Comm ssion which al so included the vacan-

cy provision. What that |eaves is not different words, as in
Muscogee (Creek) Nation, but rather silence. And not just
silence, but silence coupled with anbi guous terns, well-

est abl i shed practices of the Executive Branch, and the per-
petuation of a staggered board in the 1994 Act by providing
that the ternms of "initial" menbers "shall expire on the date
such termwoul d have expired as of Septenber 30, 1994,"

under the 1983 Act. Had Congress intended to change the

est abl i shed practice for appointing nmenbers of the Comm s-

sion on Givil Rights, it could have affirmatively indicated its
intent to do so. It did not. "Congress is unlikely to intend
any radical departures from past practice w thout making a
poi nt of saying so." Jones v. United States, 526 U.S. 227, 234
(1999). These contextual considerations |lead us to the concl u-
sion that the 1994 Act mmintained the structure of the Com

m ssion as reauthorized in 1983, and thus WIson was appoi nt -
ed to fill an unexpired term rather than to a new term of her
own.

4.

Finally, we observe that our interpretation, unlike that
urged by appel |l ees, avoids anomal ous results. As noted
above, the creation of staggered terns was one of severa
structural features adopted in the 1983 Act to establish the
Conmi ssion as an i ndependent, bipartisan entity, to insulate
it frompolitical influence, and to protect its integrity and
credibility. The district court contended that its decision
woul d not result in "the conplete elimnation of all stagger-
ing," but acknow edged that its decision would result in the

"absence of uniformy staggered terns."” The district court
further contended that "there is little, if any, substantive
di fference between those two." W disagree. There is a

substantial difference in having predictable terns ensuring
that menmbership will turn over in a periodic and foreseeabl e
manner, and havi ng unpredi ctabl e vacanci es that permanently

di sorder nmenber ternms. Not the |least difference is the

di ffusion of appointnment authority across presidential adm n-
istrations. Modyreover, there is no apparent reason Congress
woul d originally create fixed, staggered ternms, as it did under
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the 1983 Act, only to have them becone unpredictably de-
staggered over tinme as sonme menbers of the Conm ssion
resign, retire, are renoved, or die

Even nore telling is the fact that the construction urged by
appel l ees would invite the very sort of political manipulation
| eading to the reorgani zati on of the Conmmi ssion in 1983. For
exanpl e, de-staggering could arise fromconcerted resigna-
tions near the end of a President's term allow ng an out goi ng
President to appoint several menbers of the Conm ssion at
once, precluding his successor from appointing any nenbers
of the Conm ssion. Such "absurd results" are strongly disfa-
vored. Giffin v. Cceanic Contractors, Inc., 458 U S. 564, 575
(1982). Congress was attenpting to insulate the Conm ssion
fromthis kind of carte blanc repl acenent at any given tinmne.
Appel | ees have no argument as to why these sane policy
consi derations were no | onger relevant in 1994 when Con-
gress reauthorized the Conm ssion. The absence of any
policy justification for the construction urged by appellees
provi des yet an additional reason to conclude that Congress,
when it established the "initial menbership” of the Comm s-
sion in the 1994 Act, see 42 U S.C. s 1975(c), preserved the
staggering it had set in nmotion in the 1983 Act, and did not
intend for the benefits of that provision to be destroyed as
some future appoi ntees, either because of random events or
strategi c behavior inevitably failed to serve out their termns.

I1'l. Conclusion

Since the founding of the republic presidential appointees
and their conm ssions have been a source of litigation, if
not consternation. See, e.g., Marbury v. Madison, 5 U S (1
Cranch) 137, 154 (1803). Here WIson's conmi ssion corre-
sponds to the terns of the statute pursuant to which she
was appoi nted a nenber of the United States Conm ssion
on Gvil Rights--42 U S.C. s 1975. Part (c) of s 1975 pro-
vides that the "termof office of each nenber of the Com
m ssion shall be 6 years.” The district court erred in
hol di ng that this provision unanbi guously requires al
Conmi ssi oners be appointed for six years, regardl ess of
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whet her their predecessors conpleted their terns. Rather

s 1975(c) is also susceptible to the entirely reasonable in-
terpretation that it establishes fixed terms of six years for
nmenbers of the Commission--terns that run with the cal -
endar - -regardl ess of delay in appointnment or the filling of
m d-term vacanci es. Having considered the two sentences

of s 1975(c) in conjunction, practices of the Executive
Branch in nmaki ng appointnments to this Comm ssion and

ot her bodies, the prior legislation, and the policy ramfica-
tions of the suggested interpretations of s 1975(c), we hold
that the latter interpretation is correct. |In enacting the
1994 Act, Congress did not disrupt the staggering of terns
of Conmi ssion nenbers created in the 1983 Act. There-

fore, md-termvacancies are to be filled only for the re-
mai nder of the unexpired term WIson was properly ap-

poi nted by President Cinton only for the remai nder of the
unexpi red term of Judge Hi ggi nbotham as her conmi ssion

i ndi cates, and her service as a Conmi ssioner term nated

on Novenber 29, 2001. Kirsanow, having been validly ap-
pointed to a vacant seat on the Comm ssion, and havi ng

taken the oath of office, is a nmenber of the United States
Conmmi ssion on Givil Rights "with all the powers, privi-

| eges, and enol unments thereunto of right appertaining”

and has been since Decenber 6, 2001. W reverse the
district court and remand with instructions to enter sum
mary judgnment for the United States and Kirsanow. It is

So ordered.
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