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Mark W Pennak, Attorney, U S. Departnment of Justice,
argued the cause for am cus curiae United States of Amer-
ica, urging reversal. Wth himon the brief was WlliamG
Kanter, Deputy Director, U S. Departnent of Justice.

Robert J. DelLucia and Harry A, Rissetto were on the brief
for amicus curiae Airline Industrial Relations Conference,
urgi ng reversal.

John O B. O arke, Jr. argued the cause for appellees Gen-
eral Conmittees of Adjustnent.

Cinton J. MIler Ill argued the cause for appellee United
Transportation Union.

Jeffrey A. Bartos was on the brief for am ci curiae Trans-
portation Comruni cations International Union and Brother-
hood of Loconotive Engi neers, urging affirmance. Joseph
Querrieri, Jr. entered an appearance.

Before: Sentelle and Rogers, Circuit Judges, and
Wl liams, Senior Circuit Judge.

pinion for the Court filed by Crcuit Judge Sentelle.

Sentelle, Crcuit Judge: This is an appeal from sunmary
judgnments entered in two separate actions consolidated by
the District Court. Burlington Northern and Santa Fe R R
Co. v. United Transp. Union, 141 F. Supp. 2d 49 (D.D.C
2001). In District Court case No. 99-cv-3117, the Burlington
Northern & Santa Fe Railroad Co., et al. (collectively
"BNSF" or "the carriers") sued the United Transportation
Uni on and the International Brotherhood of Loconotive En-
gineers (collectively "UTU') seeking an injunction ordering
t he uni ons and subdivi sions thereof to bargain with each
plaintiff railroad on a craft-w de basis with respect to issues
in the current round of bargaining. |In District Court case
No. 00-cv-0043, three "general conmttees of adjustnent” of
the UTU sued BNSF, et al., seeking a declaratory judgnent
of the right of the commttees to decline to participate in
mul ti-enpl oyer bargaining along with further declarations on
rel ated points. Each litigating side noved for summary
judgrments in both cases. The District Court entered sum
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mary judgrment in favor of the UTU and against the carriers
in both cases, ordering entry of final judgnment against the
carriers and, in an anended judgnent, declaring that "gener-
al committees are the parties with whomthe defendant

[ BNSF] nust bargain.” Because the District Court's applica-
tion of |aw departed frombinding Grcuit precedent, specifi-
cally Brotherhood of Railroad Trainnen v. Atlantic Coast

Line Railroad, 383 F.2d 225 (D.C. Cir. 1967), we vacate the

j udgnments bel ow and remand for further proceedi ngs consis-
tent with this opinion

| . Background

Negoti ati ons between carriers and their enployees are
governed by provisions of the Railway Labor Act, 45 U S. C
ss 151-188 (1994 & Supp. V 1999) ("RLA" or "the Act").
Negoti ati ons between themin the current controversy are
part of a national "novenment"” in the railroad industry for
changes in wages and other conditions of enploynment. Un-
der the RLA, each party in collective bargaining is to desig-
nate a representative. 45 U S.C s 152 Third. The UTUis
t he designated representative of the crafts of conductors,
trainmen, and firemen on each of the nation's major railroads,
i ncluding BNSF. The UTU, by its constitution, includes
within its organizational structure "conmttees of adjust-
ment" aut horized by the union constitution to deal with
grievances. The chairs or in some cases other representa-
tives of local commttees of adjustnent are collected into
"Ceneral Committees of Adjustment,"” which operate above
the I ocal level and "have authority to make and interpret
agreements with representatives of transportation conpanies
covering rates of pay, rules, or working conditions,"” UTU
Const. art. 85. Eleven such General Committees represent
BNSF enpl oyees. The three General Committees that are

parties to this litigation announced their election to opt out of

"national handling” of negotiations with all carriers and
sought instead to "bargain locally" wth BNSF

BNSF i nsi sted on national handling and refused to bargain
separately with the General Conmittees. BNSF sued the
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uni on, seeking a declaratory judgnment and conpul sion of the
union to bargain with it on a national level. The Cenera
Conmi ttees sued BNSF, seeking declaratory judgnent and
conpul sion of the carrier to bargain with them separately.
The District Court ordered the cases consolidated. The
parties cross-noved for sunmary judgnent. The District
Court ruled in favor of the General Conmittees and agai nst
the carrier in both cases and entered judgnent against

BNSF. 141 F. Supp. 2d at 60. BNSF appeal ed.

I1. Analysis

Al t hough both parties submitted conplex briefs and argu-
ments in the District Court and before us, the issue is a
relatively straightforward one: when and under what circum
stances may a carrier or union under the RLA conpel an
opposi ng party to bargain on a national or |ocal level, as
chosen by the party seeking to conpel the negotiations?
Negoti ati ons under the RLA historically have included both
nati onal and | ocal negotiation. See, e.g., Anmerican Railway
and Airway Supervisors Ass'n v. Soo Line RR, 891 F.2d 675
(8th Cir. 1989); Brotherhood of Railway Trainnen v. Atlan-
tic Coastline Railroad, 383 F.2d 225 (D.C. Cir. 1967); Alton
and Sout hern Railway Co. v. Brotherhood of Mintenance
Way Enpl oyees, 928 F. Supp. 7 (D.D.C. 1996), appeal dis-

m ssed as noot, No. 96-7104 (D.C. Cr. Feb. 10, 1997). At
various tinmes and under various circunstances, unions and
carriers have attenpted to i npose one nethod or the other

on each other. See, e.g., Soo Line, 891 F.2d at 677-78 (union
seeking to require national bargaining); Atlantic Coastline,
383 F.2d at 228 (carrier seeking to inpose national handling);
Al ton and Southern, 928 F. Supp. at 20 (carrier seeking to

i npose "bargain[ing] on a nulti-enployer basis").

The District Court viewed the issue as involving "[t]he
rel ati onshi p between sections 2 First and Third" of the RLA
141 F. Supp. 2d at 53 (citing 45 U S.C. s 152 First and
Third). Section 2 First makes it "the duty of all carriers ..
to exert every reasonable effort to make and nmaintain agree-
ments ... to avoid any interruption to conmerce or to the
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operation of any carrier growi ng out of any di spute between
the carrier and the enpl oyees thereof."” Section 2 Third
declares the right of representation and states that "[r]epre-
sentatives, for the purposes of this chapter, shall be designat-
ed by the respective parties without interference, influence,
or coercion by either party over the designation of represen-
tatives of the other...." Because Atlantic Coastline had not
addressed the question of bargai ning nmethodol ogy in ternms of
Section 2 Third, and because the District Court saw that
subsection as governing the issue before it, the court concl ud-
ed that Atlantic Coastline did not govern the issue. It

t herefore deenmed the issue to be an open one in this Grcuit,
and ruled that the railroads were attenpting to interfere with
the selection of a bargaining representative by the enpl oyees.
141 F. Supp. 2d at 53. It further ruled that the CGenera
Conmittees were the designated representatives of the em

pl oyees for Section 2 purposes and entered judgnment in favor

of the Conmttees. 1d. at 58. The railroads, arguing that

the union itself, not the Commttees, was the certified repre-
sentative of the enployees, appeal ed.

Upon review, we conclude that Section 2 Third is not the
governing provision. Wile the railroad is correct that the
enpl oyees have designated the union as their representative,
we further do not conclude that this fact by itself resolves this
di spute. The union, by its constitution, does contenpl ate
bar gai ning by the General Conmttees. Arguably, the con-
tents of that constitution change nothing, but the rel evance
and wei ght of that particular fact is not yet ripe for decision
The issue before us, however, is the scope of bargaining--that
is, whether it is locally or nationally handl ed--not the rel ated
but distinct question of designation of the bargaining repre-
sentative. Thus, our decision in Atlantic Coastline provided
governi ng precedent on the question before the District
Court. Under Atlantic Coastline, the propriety of inposing
nati onal or l|ocal handling of bargaining issues is to be deter-
m ned by "an issue-by-issue evaluation of the practical appro-
pri ateness of mass bargai ning on that point and of the
hi storical experience in handling any simlar national nove-
nments." Atlantic Coastline, 383 F.2d at 229. As the District
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Court in this case correctly understood, Atlantic Coastline
has been interpreted "to nean that the court should make an
obj ective assessnment of the parties' past bargaining prac-
tices." 141 F. Supp. 2d at 56. This was the interpretation
applied in Alton and Southern, and, in our view, it is the
correct one. The District Court in the present case departed
fromthat test by applying a subjective good faith test argu-
ably consistent with the Eighth Grcuit's treatnment of the

i ssue in Soo Line, because it saw Section 2 Third as potential -
Iy inconsistent with a result applying Section 2 First under
Atlantic Coastline. But the recognition of designated repre-
sentatives and the prohibition against interference with that
designation under Section 2 Third do not control. Rather

the issue is the scope of bargaining (national or local). Atlan-
tic Coastline, while relatively old, remains the law of this
Crcuit and "binds us, unless and until overturned by the
court en banc or by Higher Authority." Save Qur Cunber-

| and Mountains, Inc. v. Hodel, 826 F.2d 43, 54 (D.C. Cr.
1987) (G nsburg, Ruth Bader, J., concurring). Therefore
rather than basing its determ nation on the subjective good
faith of one of the parties, the District Court should have
enpl oyed the test of Atlantic Coastline and revi ewed objec-
tively the bargaining history of the parties. Only after
application of the Atlantic Coastline test should the court
have determ ned whether there was no genui ne i ssue of

material fact, such that summary judgnment was appropriate.

As a result, we hold that the District Court inprovidently
applied a subjective test inconsistent with Crcuit |aw

Because the District Court decided this case on summary
j udgnment we review de novo the issues before the District
Court, and determ ne whether there is any genuine issue of
material fact. See, e.g., Atlas Air, Inc. v. Air Line Pilots
Ass'n, 232 F.3d 218, 222 (D.C. Cr. 2000). This review
naturally entails our determ ning whether the District Court
correctly identified and applied the governing | aw. Because
the District Court did not apply the test under Atlantic
Coastline, we hold that it did not properly apply the govern-
ing law. W therefore vacate the judgnment bel ow and re-
mand the matter to the District Court. While theoretically
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we coul d determ ne de novo the question of the existence of
genui ne issues of material fact, in this case remand is appro-
priate rather than de novo determ nati on, because the parties
may make further subm ssions conforming to the Atlantic
Coastline test. Cf. Sumrers v. Departnent of Justice, 140
F.3d 1077, 1080 (D.C. Cir. 1998) (declining to deci de de novo
summary judgnent issues in a FO A case involving extensive
record review). On remand, we would renmind the parties

that in actions for declaratory judgnment invoking the RLA,
jurisdiction of the court is linmted by general declaratory
judgrment law, and that a dispute appropriate for resol ution
under the declaratory judgnent act "nust not be nebul ous or
contingent, but nust have taken on fixed and final shape.™
Atlas Air, 232 F.3d at 227 (quoting Danville Tobacco Ass'n v.
Freeman, 351 F.2d 832, 833-34 (D.C. Cr. 1965)).

Concl usi on

The judgnment below is vacated and the case renanded to

the District Court for further proceedings consistent with this

opi ni on.

Page 7 of 7



		Superintendent of Documents
	2013-04-17T09:40:26-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




