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Before: Edwards, Rogers and Garland, G rcuit Judges.
pinion for the Court filed by Crcuit Judge Rogers.

Rogers, Circuit Judge: The principal issue in this appea
whet her Exenption 6 of the Freedom of Information Act
("FOA"), 5US.C s 552(b)(6) (2000), applies to site-specific
i nformati on about the location of an endangered species
where di sclosure mght identify individuals' private property.
The National Association of Hone Builders ("NAHB') ap-
peal s the grant of summary judgnent to the Secretary of the
Interior on NAHB's request for release of information on the
| ocation of nesting sites of the cactus ferrugi nous pygny ow
in Arizona. The Secretary provided NAHB wi th numnerous
docunents on the |ocation of the ow, but, invoking severa
FO A exenptions, the Secretary redacted the docunents to
conceal nost of the site-specific location that NAHB sought.
Assuming that the requested files are "simlar files" under
Exenmption 6, we hold, upon de novo review, that the public
interest in disclosure outweighs the privacy interests re-
flected in the Secretary's evidence. Accordingly, because
Exemptions 3, 4, and 5 do not bar rel ease of the requested
docunents, we reverse the grant of summary judgnent and
remand the case with instructions to order the Secretary to
rel ease the site-specific information without revealing individ-
ual property owners' nanes, which NAHB no | onger re-
quests.

In 1997 the Secretary of the Interior designated the pygny
ow as an endangered species and two years | ater exercised
aut hority under the Endangered Species Act to designate
critical habitats for the pygnmy owl in Arizona. 16 U S. C
s 1533(a) (2000); Determ nation of Endangered Status for
t he Cactus Ferrugi nous Pygny-OM in Arizona, 62 Fed. Reg.
10, 730 (Mar. 10, 1997) (to be codified at 50 CF. R pt. 17);
Desi gnation of Critical Habitat for the Cactus Ferrugi nous
Pygnmy-OmM , 64 Fed. Reg. 37,419, 37,423-25 (July 12, 1999)
(to be codified as 50 CF.R pt. 17) ("1999 Final Rule"). As a
result, large tracts of land in southwest Arizona--over

is
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731,000 acres--were set aside as critical habitat for the ow,
alerting "the public as well as |and-managi ng agencies to the
i nportance of these areas." 64 Fed. Reg. at 37,419, 37,422.
In the Final Rule, the Secretary explained that he "used data
on known pygny-owl |ocations"--the site-specific information
that NAHB now seeks--initially to identify "inportant areas”
for the owd. 1d. at 37,423. The Secretary then used bi ol ogi -
cal information to connect these "inportant areas" to deter-
mne the owl's likely habitats. Id.

In 1998, NAHB filed a FO A request seeking "previously
docunented, site-specific |locations, with appropriate address-
es, identified | andmarks, parcel or subdivision maps, poly-
gons, or other points of reference sufficient to allow an
average person to |l ocate the property where nmenbers of the
species are known or believed to exist." The Secretary,
acting through the Fish and Wldlife Service ("FW5"), re-
sponded to the request by producing hundreds of docunents
related to the |l ocation of pygny owls. The Secretary redact-
ed these docunents, however, to conceal nost of the site-
specific locations that NAHB sought. Specifically, the Secre-
tary redacted all section information, site directions, site
nanes, and the names and addresses of owners of private
| ands on which the pygny owls and their nests have been
| ocat ed.

Dissatisfied with the Secretary's response, NAHB filed this
awsuit to conpel disclosure of the ow -sighting information
on the grounds that NAHB was entitled to the data as a
matter of |aw under FO AL The Secretary defended the
wi t hhol di ng of information under four FO A Exenptions:
Exemption 3, for information "specifically exenpted from
di scl osure"” by another statute; Exenption 4, for "trade se-
crets and commercial or financial information obtained froma
person and privileged or confidential"; Exenption 5, for
"inter-agency or intra-agency nenoranduns or letters which
woul d not be available by law to a party other than an agency
inlitigation with the agency"; and Exenption 6, for "person-
nel and nedical files and simlar files the disclosure of which
woul d constitute a clearly unwarranted i nvasi on of persona
privacy...." 5 US. C s 552(b)(3)-(6). The Secretary pre-
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sented the affidavit of FWS Director Jam e Rappaport C ark

whi ch recounted, in pertinent part, experiences in Texas and
Arizona, where bird enthusiasts traveled to the |[ocation of
pygnmy owl sightings and adversely affected both the pygny

ow s and the private property owners. In COark's opinion

such incidents have created in | andowners a "well founded"

fear that birdwatchers, in the hopes of glinpsing the ow, wll
unl awful Iy i nvade the | andowners' private property.

The district court granted summary judgnment for the
Secretary, ruling that the Secretary properly redacted the
i nformati on under Exenption 6, but that Exenptions 3, 4,
and 5 did not apply. The court, relying on the observations
in Texas and the Arizona incident, concluded that "rel easing
the pygmy ow data would result in an unwarranted invasion
of privacy." The court recognized that wi thholding the infor-
mati on woul d deny the public information that would enable it
to locate the pygny ow's nesting sites, and that the public
woul d therefore be unable to determ ne whether the Secre-
tary had properly designated critical habitats for the ow.
Still, the district court was satisfied that the Secretary's
di sclosure in the 1999 Final Rule of the nethod by which
critical habitats are designated was sufficient to render the
deci si onmaki ng process clear, "even though the ultinmte deci-
sions remain secret."

The Endangered Species Act instructs the Secretary to
"determ ne whet her any species is an endangered species or a
t hreat ened speci es because of" a range of enunerated factors,
i ncluding "the present or threatened destruction, nodifica-
tion, or curtailnment of its habitat or range...." 16 U S.C
s 1533(a)(1). Once the Secretary identifies a species as
endangered, the Act inposes penalties upon "any person”
who engages in certain prohibited actions with respect to the
species. 1d. s 1538(a). The Act also provides that the
Secretary, "to the maxi mum extent prudent and determ n-
able,"” shall "designate any habitat of [an endangered or
t hreat ened species] which is then considered to be a critica
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habitat...." 1d. s 1533(a)(3). The Act specifies that the
Secretary should base the critical habitat designation on "the
best scientific data avail able" and shoul d consider "the eco-
nom c inpact, and any other relevant inpact, of specifying

any particular area as a critical habitat." s 1533(b)(2). In
the 1999 Final Rule, the Secretary explained that, in making
critical habitat designations, the informtion about the |oca-
tion of an endangered species is used to form™an intercon-
nected system of suitable and potential habitat areas...."

64 Fed. Reg. at 37,423. "[Within the delineated critica
habi t at boundaries,” the Secretary noted, "only |lands contain-

ing, or ... likely to devel op, those habitat conponents that
are essential for the primary biol ogi cal needs of the pygny-
owW are considered critical habitat."” 1d.

The purpose of the Freedom of Information Act, as the
Supreme Court instructed in Departnment of the Air Force v.
Rose, is " '"to pierce the veil of adm nistrative secrecy and
open agency action to the light of public scrutiny...." " 425
U S. 352, 361 (1976) (citation omtted). FO A reflects " 'a
general philosophy of full agency disclosure unless infornma-
tion is exenpted under clearly delineated statutory |an-
guage.' " 1d. at 360-61 (quoting S. Rep. No. 813, 89th Cong.
1st Sess., 3 (1965)). Although Congress enunerated nine
exenptions fromthe di sclosure requirenent, "these limted
exenptions do not obscure the basic policy that disclosure,
not secrecy, is the dom nant objective of the Act." 1d. at 361
see also United States Dep't of State v. Ray, 502 U S. 164, 173
(1991); United States Dep't of Justice v. Reporters Comm for
Freedom of the Press, 489 U S. 749, 773 (1989). At all times
courts nust bear in mnd that FO A mandates a "strong
presunption in favor of disclosure,” Ray, 502 U S. at 173, and
that the statutory exenptions, which are exclusive, are to be
"narrowW y construed," Rose, 425 U. S. at 361. In review ng de
novo a grant of summary judgnent for the government in a
FO A case, the court therefore remains "nmindful that the
"burden is on the agency' to show that requested materi al
falls within a FO A exenption."™ PetroleumInfo. Corp. v.
United States Dep't of the Interior, 976 F.2d 1429, 1433 (D.C
Cr. 1992) (citations omtted).
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A

Under Exenption 6, a federal agency may w thhold "per-
sonnel and nedical files and simlar files the disclosure of
whi ch woul d constitute a clearly unwarranted invasion of
personal privacy." 5 U S.C s 552(b)(6). Thus, the threshold
gquestion is whether the requested information is contained in
a personnel, nmedical, or simlar file. United States Dep't of
State v. Wash. Post Co., 456 U.S. 595, 598 (1982); N. Y. Tinmes
Co. v. NASA, 920 F.2d 1002, 1004 (D.C. Gr. 1990) (en banc).

If it is, then the court nust determ ne whether the infornma-
tion is of such a nature that its disclosure would constitute a
clearly unwarranted privacy invasion. Dep't of State v. Wash.
Post, 456 U S. at 498; N Y. Tinmes Co. v. NASA, 920 F. 2d at
1004. This second inquiry requires the court "to bal ance 'the
i ndividual's right of privacy' against the basic policy of open-
ing 'agency action to the light of public scrutiny'...." Ray,
502 U.S. at 175 (quoting Rose, 425 U. S. at 372). |In undertak-
ing this analysis, the court is guided by the instruction that,
"under Exenption 6, the presunption in favor of disclosure is
as strong as can be found anywhere in the Act." Wash. Post

Co. v. United States Dep't of Health and Human Servs., 690

F.2d 252, 261 (D.C. Cr. 1982).

In considering the scope of the "simlar files" |anguage in
Exenmption 6, the Suprene Court has nmade cl ear that infor-
mation that "applies to a particular individual™ may qualify
for protection. Dep't of State v. Wash. Post, 456 U. S. at 602.
The Court expl ai ned i n Washi ngt on Post that Congress in-
tended the phrase "simlar files" to have "a broad, rather
than a narrow, nmeaning." 1d. at 600. This court accordingly
has observed that Exenption 6 "is designed to protect per-
sonal information in public records, even if it is not enbar-
rassing or of an intimate nature....” Nat'l Ass'n of Retired
Fed. Enpl oyees v. Horner, 879 F.2d 873, 875 (D.C. Cr. 1989).
To date, courts interpreting the phrase have considered pri-
marily governnent files that were maintained on a specific
i ndi vi dual or group. For exanple, Reporters Committee, 489
U S. at 749, involved a request for FBI "rap sheets"--
crimnal records that identified particular individual s--and
Ray, 502 U.S. at 166, involved a request for "information
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about Haitian nationals who had attenpted to emigrate ille-
gally to the United States and were involuntarily returned to
Haiti." Also, in New York Times Co. v. NASA, this court
broadly interpreted the phrase to enconpass a recording of a
person's "voice inflection at a particular nmonment,"” which the
court viewed as highly "personal information" pertaining to
specific individuals. 920 F.2d at 1005.

The files that NAHB seeks are not files that would nornmal -
Iy be described as "detail ed Governnment records on an indi-
vidual ." Dep't of State v. Wash. Post, 456 U S. at 602. The
Secretary does not suggest that the files contain information
on a person's date or place of birth, marriage or enpl oynent
history, or other intimate details or "danaging information."
Id. at 601. Rather, NAHB seeks only the governnent's files
showi ng where pygny ow s and their nests had been sighted
in Arizona. Exenption 6's "simlar files" do not include this
geographi c informati on, NAHB contends, because such an
expansi ve readi ng woul d nmean that any government docu-
ment referring to an individual in some manner as to identify
that individual would fall within the exenption. At oral
argunent NAHB clarified that it does not seek rel ease of any
i ndi vi dual property owners' nanmes; instead, it requests only
the site information, such as the square and | ot nunber where
the owl s were sighted. However, to the extent that square
and lot information can lead to identification of individua
property owners through a search of state records, the infor-
mation is at |east arguably personal information that falls
within the category of "simlar files," for the inquiry turns on
"whether the information in the file "applies to a particular
individual ," " not " "the nature of the file[ ] in which the
information [is] contained ...." NY. Tinmes Co. v. NASA
920 F.2d at 1007 (quoting Dep't of State v. Wash. Post, 456
U S at 599, 602).

The court need not resolve whether the pygny ow records
constitute "simlar files" under Exenption 6. The Suprene
Court has enbraced the legislative history stating that " 'the
bal anci ng of private against public interests, not the nature of
the files in which the information was contained, should limt
the scope of the exemption.' " Dep't of State v. Wash. Post,
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456 U. S. at 599 (quoting S. Rep. No. 813, 89th Cong., 1st
Sess., 9 (1965)). Accordingly, we turn to those interests,
assum ng wi thout deciding that the requested pygny ow
records are "simlar files" under Exenption 6.

To establish that the release of information contained in

governnment files would result in a clearly unwarranted inva-
sion of privacy, the court first asks whether disclosure "would
conprom se a substantial, as opposed to a de minims, priva-
cy interest.” Horner, 879 F.2d at 874. |If a significant
privacy interest is at stake, the court then nmust weigh that
i nterest "against the public interest in the release of the
records in order to determ ne whether, on bal ance, disclosure
woul d work a clearly unwarranted invasi on of personal priva-
cy." Id. (citations omtted). The public interest to be
wei ghed agai nst the privacy interest in this balancing test is
"the extent to which disclosure would serve the 'core pur-
poses of the FOA " by " "contribut[ing] significantly to public
under st andi ng of the operations or activities of the govern-
ment.' " United States Dep't of Def. v. FLRA, 510 U S. 487
495 (1994) (quoting Reporters Conm, 489 U S. at 775).
Thus, unless a FO A request advances "the citizens' right to
be i nformed about 'what their governnent is up to," " Report-
ers Comm, 489 U S. at 773, no relevant public interest is at
i ssue.

The Secretary relies on the declaration of FW5 Director
Cark to show that disclosure of private | andowners' names
and addresses would constitute an unwarranted invasion of
t hose individuals' privacy because birdwatchers and ot her
persons intensely interested in the |ocation of pygny ows will
unlawful Iy trespass upon the private lands. d ark descri bed
an incident in Arizona in which the Audubon Society pl aced
the I ocation of a pygny oW sighting on its website and
tel ephone hotline: "On the sanme day the information was
pl aced on the Audubon hotlines several car |oads of birders
were observed in the area of the reported |ocation. The
foll owi ng day birding groups included at | east two out-of-state
vehicles.”" dark noted that "property owners indicated dis-
pl easure at the nunber of people on and around their proper-
ties" during the Arizona incident. She added that, in |ight of
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t hese prior experiences, "several |andowners have already
di scussed their fears of disclosure of the information...."
Cark also referred anbi guously to adverse effects from
birders on pygny owls in Texas, but at oral argunent the
Secretary di savowed any reliance on incidents in Texas as
evi dence of trespass by birdwatchers.

NAHB contends that the district court erred in relying on
what it characterizes as Director Clark's specul ative and
internally inconsistent declaration. Essentially, NAHB mai n-
tains that the single Arizona incident cited by Clark is
insufficient to support the specul ation that birdwatchers
woul d not only seek out this information in order to | ocate the
ow s but would then go to the location and unlawfully trespass
on private property. Although it is true that Cark noted
that | andowners "indi cated di spl easure at the nunber of
peopl e on and around their properties,” it is also true that
Cark did not affirmatively state that illegal trespass was a
probl em during the Arizona incident. And in the 1974 study
on which d ark based her conclusion regardi ng adverse ef-
fects on the Texas pygny ow popul ation, the author stated
that the birds were | ocated on "privately owned | and," and
t hus "harassnment may not be a problem™ Further, the
Cark affidavit included as an exhibit an adverti senent by a
private ranch proclaimng the presence of pygnmy owls on its
property, but the Secretary offered no evidence that this
est abl i shnent has been overrun by | awl ess birdwatchers, as
feared by the Secretary and the district court.

The Secretary's evidentiary support for unlawful trespass,
therefore, is weak. One incident in which there is no claim
that unl awful trespass occurred hardly denonstrates a gener-
al problem and there is nothing to suggest that property
owners cannot be protected against unlawful trespassers.

Even if property owners have expressed di spl easure about

bi rdwat chers' presence on and around their properties, those
statenments bear little weight in light of the | andowners

awar eness that the ow information could be disclosed. Be-
fore allowing the Arizona Gane and Fish Departnment ("State
agency") to survey on their land for pygny ows, the property
owners sign confidentiality agreenents providing that al-
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t hough the information will be held confidential, it is subject
to public disclosure laws and court orders. As the Secretary
rightly notes, this court has stated that where "a substanti al
probability that disclosure will cause an interference with
personal privacy" exists, "it matters not that there may be
two or three links in the causal chain." Horner, 879 F.2d at
878. Here, however, the problemis one of I|ikelihood, not
causation, for the Secretary has failed to show that unlawf ul
trespass is likely to occur. Although we do not question
either the expertise of the FW5 Director, who is famliar with
the "tenacity" of birdwatchers, or other indications that bird-
wat chi ng and other forms of ecotourismare grow ng substan-
tially in popularity, see Barton H Thonpson, Jr., People or
Prairie Chickens: The Uncertain Search for Optimal Biodi-
versity, 51 Stan. L. Rev. 1127, 1146 (1999), our concl usion
recogni zes the paucity of evidence fromwhich a reasonable
factfinder could find that disclosure of site information will
result in unlawful trespass on private property. See

Anderson v. Liberty Lobby, 477 U S. 242, 248 (1986).

NAHB cont ends, somewhat |ess persuasively, that "m ni-
mal privacy interest” exists in the "unfocused infornmation”
that would be disclosed in this case. It suggests that the data
is of dubious reliability for the purposes for which the Secre-
tary speculates it will be used, because it is too vol um nous
and too old, and because it includes both active and inactive
sightings. The Secretary's privacy claimholds some nerit,
however, because the address of a private | andowner on
whose property an endangered speci es has been spotted is
not necessarily "unfocused information.” Know ng the
square and | ot nunmbers of a parcel of land is only a step from
being able to identify fromstate records the nane of the
i ndi vi dual property owner. In the context of an individua
resi dence, the court has recognized that "the privacy interest
of an individual in avoiding the unlimted disclosure of his or

her name and address is significant.... In our society,
i ndi vidual s generally have a | arge nmeasure of control over the
di scl osure of their own identities and whereabouts." Horner

879 F.2d at 875 (citations omtted). Likew se, the Suprene
Court has evinced a reluctance in the FO A context "to
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di sparage the privacy of the home, which is accorded speci al
consi deration in our Constitution, [aws, and traditions."

Dep't of Def. v. FLRA, 510 U.S. at 501 (citations omtted). As
in Horner, "disclosure of the information requested here

could interfere with the subjects' reasonabl e expectations of
undi sturbed enjoynment in the solitude and seclusion of their
own honmes." 879 F.2d at 876 (enphasis added). But Horner

is not entirely anal ogous. There the court was confronted

with the concern that former federal government enpl oyees

woul d be subject to " 'an unwanted barrage of mailings and
personal solicitations' " fromentities targeting retired or dis-
abl ed persons. 1d. at 876 (citation onmitted). Here, the
private property owners are simlarly concerned that disclo-
sure will result in unwanted contact from strangers. Insofar
as the pygmy ow is concerned, however, the property owners

al ready have divul ged i nformati on about the sightings to the
State agency with the understanding that the information

al t hough confidential, mght be subject to rel ease under dis-
closure | aws.

Viewi ng the asserted privacy interests as involving nore
than mni mal invasions of individual privacy, the court mnust
still address the question whether the public interest in
di scl osure outwei ghs the individual privacy concerns. As
noted, our inquiry is limted to the question whether disclo-
sure will shed light on the "agency's performance of its
statutory duties.”™ Bibles v. O. Natural Desert Ass'n, 519
U S. 355, 356 (1997) (per curian) (citations omtted). W are
unper suaded that know edge of the Secretary's nethod is
either the same as disclosing site information or sufficient to
reveal what the Secretary "is up to" in designating habitats in
particular areas. |If the information about ow sightings is
erroneous or otherw se deficient, or if the habitat designation
is unrelated to the sightings, the nmethod described in the
1999 Final Rule cannot al one save the Secretary fromreach-
ing a flawed result.

NAHB asserts several "public" interests in disclosure. The
first fails because the " 'purposes for which the request for
information is nade' " have "no bearing on whether infornma-
tion nust be disclosed under FOA " Bibles, 519 U S at 356
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(quoting Dep't of Def. v. FLRA, 510 U S. at 496). Thus,

NAHB contends that the pygny ow data is "vital to NAHB' s
effective participation” in the Interior Departnment's reconsid-
eration of the critical habitat designations. Viewed narrowy,
as nmerely enhancing NAHB' s | obbying efforts, this purpose

does not relate to "the only relevant public interest in the
FA A bal anci ng anal ysi s"--the extent to which disclosure

woul d shed Iight on the "agency's performance of its statutory
duties."” 1d.. at 355-56 (citations omtted). To the extent
NAHB mai ntai ns that property owners need to know whet her

pygnmy owl s have been spotted on their property in order to
assess their potential liabilities under the Endangered Spe-
cies Act, the Secretary points out that "l andowners are

i nfornmed when pygny owls are | ocated on their property.™
Appel | ees’ Br. at 25.

But NAHB al so points to the public interest in exam ning
the FW5's use of the owl data in the 1999 critical habitat
designation and "on a day-to-day basis ... in a broad array of
other contexts."” Appellant's Br. at 23. This interest in
expl oring how the Secretary and the FW5 are using the
information is distinct fromNAHB's nore linmted interest in
itself using the information to advance its |obbying efforts.
The former relates to "citizens' right to be informed about
"what their government is up to,' " Reporters Conm, 489 U. S
at 773; the latter does not. The Secretary's nmethod set forth
in the 1999 Final Rule for designating habitats affords, as the
district court recognized, only a partial understandi ng of why
particul ar areas are designated as habitats. Because discl o-
sure of site-specific information about the pygny ows could
contribute "to public understanding of the operations or
activities of the government,"” Dep't of Def. v. FLRA, 510 U. S.
at 495, it constitutes a cognizable public interest under FO A

Upon bal anci ng the privacy interest against the public
interest, we conclude that the privacy interest is relatively
weak. As the court's reasoning in Horner indicates, disclo-
sure of site specific information is not "inherently and al ways
a significant threat" to privacy. 879 F.2d at 877. Rather, the
privacy threat depends on the individual characteristics that

Page 12 of 17



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #01-5283 Document #711984 Filed: 11/05/2002

the di sclosure reveal s and the consequences that are likely to
ensue. Here, to disclose that a pygny ow has been sighted

on an individual's property does not disclose any information
about that individual, other than that the individual owns
property where an ow has been sighted. Although NAHB

has clarified on appeal that it no |onger seeks the nanes of

i ndi vi dual property owners, such information can be obtai ned
fromstate records, and, accordingly, the clarification does not
affect our analysis. In Horner, by contrast, the requested

di scl osure woul d have reveal ed not only names and addresses
but also the additional fact that the individuals on the |ist
were retired or disabled and received assistance fromthe
federal governnent. |Id. at 874. Mbreover, Horner was
concerned about the privacy of the honme, whereas the Secre-
tary here sweeps nore broadly to protect nanes and address-

es of commercial and residential property.

The ot her reasons put forth by the Secretary do not |end
wei ght to the asserted privacy interest. The Secretary has
established only the specul ative potential of a privacy invasion
wi t hout any degree of |ikelihood. The access agreenent
bet ween private | andowners and the State agency neither
significantly supports the privacy interest asserted nor bars
di scl osure, as the agreenment expressly provides that the
information is subject to public disclosure. Gven the strong
public interest in knowi ng "what the government is up to," we
hold that the Secretary has failed to rebut the presunption
favoring disclosure, which is at its zenith under Exenption 6,
Wash. Post v. HHS, 690 F.2d at 261, by denonstrating that
di scl osure would be "clearly unwarranted" so as to "tilt the
bal ance” agai nst disclosure. 1Id. (citations omtted).

B

The Secretary additionally relies on Exenptions 3, 4, and 5
to justify withholding the information NAHB requests. W
agree with the district court that these exenptions do not
precl ude discl osure.

Exenption 3 covers data "specifically exenpted fromdis-
closure by statute ... provided that such statute (A) re-
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quires that the matters be withheld fromthe public in such

a manner as to | eave no discretion on the issue, or (B) es-
tablishes particular criteria for withholding or refers to par-
ticular types of matters to be withheld.” 5 U S.C

s 552(b)(3). Consistent with congressional intent that ex-
enptions to disclosure be narrowy construed, the court has
identified nondisclosure statutes as those that are "the prod-
uct of congressional appreciation of the dangers inherent in
airing particular data" and that "incorporate[ ] a formula
whereby the adm nistrator may determ ne precisely whether

the disclosure in any instance woul d pose the hazard that
Congress foresaw." Am Jew sh Cong. v. Kreps, 574 F.2d

624, 628-29 (D.C. Cr. 1978). Thus, "only explicit nondisclo-
sure statutes that evidence a congressional determ nation

that certain materials ought to be kept in confidence will be
sufficient to qualify under the exenption." |Irons and Sears
v. Dann, 606 F.2d 1215, 1220 (D.C. Gr. 1979).

The Secretary's reliance on the Endangered Species Act as
a statute that establishes particular criteria for w thhol ding
particul ar types of matters is msplaced. Looking first to
"the plain | anguage of the statute,” Ass'n of Retired RR
Wrkers, Inc. v. United States RR Ret. Bd., 830 F.2d 331
334 (D.C. Cr. 1987), there is nothing in the Endangered
Species Act that refers to withholding information. The
Secretary points to s 1533(a)(3), which requires the Secre-
tary, to "the maxi mum extent prudent and determ nable,” to
"designate" by regulation "any habitat of such species which
is then considered to be critical habitat." The Secretary al so
points to s 1533(b)(2), which provides that "[t]he Secretary
may exclude any area fromcritical habitat if [s]he determ nes
that the benefits of such exclusion outweigh the benefits of
speci fying such area as part of the critical habitat...." But
nothing in this | anguage refers to nondiscl osure of informa-
tion.

Contendi ng that s 1533 supplies criteria for determning
whet her it would be "prudent” to include or withhold particu-
lar location information in the critical habitat designation, the
Secretary also points to legislative history that, in her view,
suggests that Congress contenplated permitting the Secre-
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tary to withhold information in the critical habitat designa-
tion. The cited conmttee reports indicate that the Secretary
should act in "the best interest of the species” and note
approvingly the interpretation of "prudent"” to refer to situa-
tions "where the designation of critical habitat would inform
t hose who woul d take a species illegally...." HR Rep. No
95-1625, at 16 (1978), reprinted in 1978 U S.C. C A N 9453,
9466; H R Rep. No. 97-567, at 20 (1982), reprinted in 1982
US CCAN 2807, 2820. However, for purposes of qualify-

ing as a withhol ding statute under Exenption 3, a statute

"must on its face exenpt matters fromdi scl osure. W nust

find a congressional purpose for exenpt matters from discl o-
sure in the actual words of the statute (or at least in the

| egislative history of FOA)--not in the |legislative history of
the clai med withholding statute, nor in an agency's interpre-
tation of the statute.” United States Dep't of Justice v.
Reporters Comm for Freedom of the Press, 816 F.2d 730, 735
(D.C. CGr. 1987) (citation omtted) (enphasis added), nodi-
fied, 831 F.2d 1124 (D.C. Gr. 1987), rev'd on other grounds,
489 U S. 749 (1989). As the court stated in Reporters Com
mttee, "legislative history will not avail if the |anguage of the
statute itself does not explicitly deal with public disclosure,"”
816 F.2d at 736, and the | anguage of the Endangered Species
does not. Cf. Am Jew sh Cong., 574 F.2d at 631

Exenmption 4 protects "trade secrets and commercial or
financial information obtained froma person and privil eged or
confidential." 5 U S C s 552(b)(4). The ternms in Exenption
4 are to be given their "ordi nary neanings," Pub. Gtizen
Heal th Research Group v. Food and Drug Adm n., 704 F.2d
1280, 1290 (D.C. CGir. 1983) (citations omtted), and infornma-
tion is "conmercial" under this exenption if, "in and of itself,"
it serves a "comercial function" or is of a "commerci al
nature.” Am Airlines, Inc. v. Nat'l Mediation Bd., 588 F.2d
863, 870 (2d Gir. 1978) (citing Getman v. NLRB, 450 F.2d 670,
673 (D.C. Cr. 1971)).

The Secretary contends that Exenption 4 applies because
the withheld information is confidential conmmercial infornma-
tion. The Secretary points to a cooperative agreenent be-
tween the FW5 and the State agency, which initially collects
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the site-specific information after obtaining permssion from

t he | andowner and promising to hold the information in
confidence (subject to certain exceptions). The agreenent
general |y describes the prograns and rel ati onshi ps between

the parties and al so provides that FW5 will supply, upon
application, "avail able financial assistance for the inplenenta-
tion of acceptable projects,” and that the parties will "ex-
change biol ogi cal and other data...." Because the State

agency provides access to its database in return for noney,

the Secretary maintains that this relationship falls within the
ordi nary neaning of a commercial transaction

W are unpersuaded that ow -sighting information qualifies
as "comercial or financial"” information sinply because it
was provided pursuant to a government-to-governnent coop-
erative agreement. The FW5 stated in an internal menoran-
dum (fromthe Regional Director in Al buguerque, New Mexi -
co) that the State agency is forbidden by statute to sell the
ow -sighting data, and it noted that the State agency woul d be
reluctant to do so even if permtted. Instead, the FW5
menor andum stated, the State agency provides federal agen-
cies with access to the data only as a condition to the receipt
under Section 6 of the Endangered Species Act, 16 U S. C
s 1535 (2000), of funds that it uses to assist in maintaining its
dat a-col l ection system Such a quid-pro-quo exchange be-
tween governmental entities does not constitute a comerci al
transaction in the ordinary sense. No "business information"
is involved, see Wash. Post v. HHS, 690 F.2d at 266, and the
ow -sighting data itself is comrercial neither by its nature
(havi ng been created by the government rather than in
connection with a conmercial enterprise) nor in its function
(as there is no evidence that the parties who supplied the ow -
sighting informati on have a commercial interest at stake inits
di scl osure), see Am Airlines, 588 F.2d at 870; Bd. of Trade v.
Commodi ty Futures Trading Conmin, 627 F.2d 392, 404
(D.C. Cr. 1980), abrogated on other grounds, United States
Dep't of State v. Wash. Post Co., 456 U.S. 595 (1982); GCet-
man, 450 F.2d at 673.

Exenmption 5 covers "inter-agency or intra-agency neno-
randuns or letters which would not be available by lawto a
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party other than an agency in litigation with the agency." 5
US. C s 552(b)(5). Oherwi se known as the "deliberative
process privilege," Exenption 5 "shelters docunents reflect-

i ng advi sory opi nions, recommendati ons and del i berations
conprising part of a process by which governmental decisions

and policies are fornmulated." PetroleumlInfo., 976 F.2d at
1433. Information is exenpt only if it is both "predecisional”
and "deliberative.” 1d. at 1434. "A docunent is predecision-

al if it was 'prepared in order to assist an agency deci si on-
maker in arriving at his decision,' rather than to support a
decision already nade. Material is deliberative if it '"reflects
t he give-and-take of the consultative process.” " 1d. (citations
omtted).

The site-specific information that NAHB seeks is predeci-
sional, because the State agency prepared it in part to assist
the FW5 in naking its determ nations under the Endangered
Species Act. It is not, however, "deliberative.” This court
has drawn a distinction between factual information, which
"general ly nmust be disclosed,” and "material s enbodyi ng

officials' opinions,” which are "ordinarily exenpt.” 1d. Al-

t hough the "fact/opinion distinction ... is not always disposi -
tive," id., it is here. The privilege is designed to protect
agency policy-oriented judgnments and the processes by which
policies are formul ated, rather than "purely factual, investiga-
tive matters." Id. at 1435 (citing EPA v. Mnk, 410 U S. 73,

89 (1973)). Nothing in the requested site-specific information
"reflect[s] an agency's prelimnary positions or rum nations"
about a particular policy judgnent. 1d. Because the materi-

al cannot "reasonably be said to reveal an agency's or offi-
cial's node of formulating or exercising policy-inplicating
judgnment, the deliberative process privilege is inapplicable.”

I d.

For these reasons, we hold that Exenptions 3, 4, 5, and 6
do not permt withholding the requested site-specific informa-
tion. Accordingly, we reverse the grant of summary judg-
ment insofar as the district court ruled that Exenption 6
applied, and we remand the case with instructions to order
the Secretary to release the site-specific information while
wi t hhol di ng the individual property owners' names, which
NAHB no | onger seeks.
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