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Before: G nsburg, Chief Judge, Rogers and Garl and,
Circuit Judges.

pinion for the Court filed by Crcuit Judge Rogers.

Rogers, Circuit Judge: This case is before the court for a
second tinme. In the first appeal, the court reversed in part
the grant of summary judgnent to TDC Managenent Cor po-
ration, Inc. and its president, Theodore Monts. The court
hel d that the decision of the Departnent of Transportation
Board of Contract Appeals ("the Board") on TDC s appeal
from cost disallowances collaterally estopped the government
fromrelitigating the accuracy of TDC s nonthly progress and
expenditure reports, but did not estop the government from
bringi ng Fal se d ains Act charges based on information that
was omtted fromthose reports. United States v. TDC
Mgnt. Corp., 24 F.3d 292 (D.C. Gr. 1994) ("TDCI"). In this
second appeal, fromthe grant of sunmary judgnent to the
governnment, TDC contends correctly that the district court
erred by granting preclusive effect to factual findings by the
Board. This contention is waived, however, because TDC did
not raise it in the district court and no occasion is presented
for the exercise of our discretionary reviewin order to
prevent a manifest injustice. Accordingly, because TDC s
ot her chal |l enges are unpersuasive, we affirm

The background to this appeal appears in TDC . Suffice it
to say, the litigation arose in connection with a Denonstration
Bondi ng Program ("Progrant) of the Urban Mass Transit
Authority ("UMIA") of the Departnent of Transportation.

The Program was designed to assist minority enterprises in
securing bonding fromsureties when bidding on |arge trans-
portation construction projects. TDC I, 24 F.3d at 294.

TDC agreed to identify private investors willing to provide

col l ateral and managenent assistance to the mnority enter-
prises in return for a share of the profits; for its part, UMIA
agreed to match the collateral that investors provided. 1d.

By the terns of the Program TDC was to serve as onbuds-

man between the parties, with no financial interest in Pro-

Page 2 of 13



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #01-5150 Document #675527 Filed: 05/03/2002 Page 3 of 13

gram operations. 1d. On July 6, 1983, TDC and UMIA

entered into a cost-rei nbursenent contract in which TDC

was to use its "best efforts" to |ocate investors and sureties
and obtain their tentative agreement to participate in the
Program 1d. at 296.

VWhen the Programfailed to progress as expected, UMIA
term nated the contract for conveni ence and di sall owed nearly
hal f of TDC s cl ai ned contract-rel ated expenses, which to-
taled $928,916. |1d. at 296. TDC appeal ed to the Board.
Before the Board rendered its decision, the United States in
May 1989 sued TDC under the False Clainms Act, 31 U S.C
s 3729 (1982), for misrepresenting its actual progress inits
monthly reports to UMIA and conceal i ng devi ations fromthe
Programternms. 1d. The Board ruled in TDC s favor and
reversed the disallowances, finding that TDC had not breach-
ed the contract for nonperformance and that its nonthly
reports had notified UMIA of the categories and types of
expenses that UMIA sought to disallow Id. Viewing its
jurisdiction under the Contract Dispute Act, 41 U S.C s 605,
as limted to the costs that had been disallowed by the
contracting officer, the Board declined to consider UMIA s
claimthat TDC was not entitled to any noni es under the
contract due to fraudulent om ssions. 1d. at 295. The
Board's decision was affirmed by the United States Court of
Appeal s for the Federal Circuit. Skinner v. TDC Mnt
Corp., 975 F.2d 869 (Fed. Cr. 1992) (unpublished order).

Based on the coll ateral estoppel effect of the Board's
findings, TDC noved on April 19, 1991, for sunmary judg-
ment on the False Clainms Act charges. TDC 1, 24 F.3d at
294. The district court granted the notion on August 17,
1992. Following a partial reversal by this court in TDC | on
June 3, 1994, the district court on remand granted the
government's notion for sumrary judgnent on March 29,

2000, and on February 6, 2001, awarded the gover nment
damages. On April 10, 2001, the district court denied TDC s
nmoti on and granted the government's cross-notion, pursuant
to Fed. R Cv. P. 60, to clarify or correct the judgnent.
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On appeal, TDC chall enges the grant of sunmary judg-
ment on several grounds, only one of which requires extended
di scussion. That contention is that the district court relied on
an erroneous application of the doctrine of collateral estoppel

A

On remand, the district court ruled that coll ateral estoppe
prevented TDC fromrelitigating factual issues decided by the
Board with regard to omissions in TDC s nmonthly reports
because "the issue of om ssions was squarely addressed by
the Board in its prior review of the contract termnation.”
Remand Opinion at 7. Relying on the Board's findings, the
district court concluded there were no genuine issues of fact
with regard to the alleged omissions. I1d. at 14. The district
court recited at length the Board's findings that TDC had
departed fromthe terns of the Program by, inter alia: (1)
pl anning to use interest generated by short-terminvestnent
of the UMIA contribution to underwite the costs of provid-

i ng services to di sadvantaged busi ness enterprises; (2) pro-
posing to investors that such busi nesses be charged a 3% fee
for managenent services; and (3) intentionally failing to
disclose to UMTA its plans to hold a financial stake in
Program operations in order to keep UMIA from | earni ng of
activities that it would insist be termnated;, and that with
such investnent TDC could no | onger act objectively as
onbudsman for the Program On the basis of the Board's
findings, the district court concluded that the om ssions were
either intentional or resulted fromreckl ess disregard of the
Programtermnms, causing the nonthly reports submtted by

TDC in support of its invoices for paynment to be false. In
granting summary judgnment to the government on liability,

the district court also relied on the unrebutted decl arations of
UMTA officials, including that of UMIA Adm ni strator Ral ph

L. Stanley stating that had he known that TDC or Mnts

tried to obtain an equity stake or other financial interest in
the Program he would have directed that the contract be

i mediately term nated for cause. The district court thus
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found that the onissions were materi al because had UMIA
known of the omtted information, it would have either re-
quired TDC to cease those activities or term nated the con-
tract for cause. |d. at 15.

In TDC I, this court explained that a party is not collateral -
ly estopped fromrelitigating a disputed i ssue of fact unless
that issue "was actually litigated and necessarily decided by a
final disposition on the nmerits.” 24 F.3d at 295; see also
Nasem v. Brown, 595 F.2d 801, 805 (D.C. Gr. 1979); 18
Charles Alan Wight & Arthur R MIler, Federal Practice
and Procedure s 4421 (1981); id. s 4475 at 764-70. O, as
stated in the Restatenment (Second) of Judgnments s 27 (1982),

a prior determnation can only preclude relitigation of the
same issue if it was "essential to the [prior] judgment." TDC
prevail ed before the Board and was awarded $778,613 for
expenses incurred under the contract. TDC I, 24 F.3d at 294.
The Board found that "[t]here [was] no evidence in the record
that the Program failed for any reason other than [ UMIA]

el ecting not to fund the bal ance of the contract, but to

term nate TDC s performance.” Board Opinion at 133.

Thus, TDC maintains, the Board's findings regarding the

om ssions in TDC s progress reports were not necessary to

the result that the Board ultimtely reached, and a factua
finding by the Board that is adverse to the prevailing party
cannot be "essential to the judgment" because by definition it
coul d not have affected the outcone of the case. TDC
contends, therefore, that in considering TDC to be bound by
the Board's findings regarding the om ssions, the district
court plainly erred.

In TDC I, this court stated that the Board "expressly
reserved for the district court the | egal determ nation of
whether TDC s failure to report its financial stake in Program
operations constituted fraud," and that "[i]n di sposing of
TDC s contract claim the Board nade no necessary findings
about UMIA's reliance on TDC s reports.” TDC 1, 24 F.3d
at 296. Notwi thstanding the instruction in TDC I and what
TDC now correctly contends is clear error by the district
court, TDC did not alert the district court to its error. On
remand, TDC never argued that it should not be precluded
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fromrelitigating UMIA's reliance on the om ssions because
those findings were not necessary to the Board's decision
Rather, as the district court noted, in opposing the govern-
ment's notion for summary judgnment TDC "fail[ed] to ad-

dress, let alone dispute, the collateral estoppel effect of the
[Board's] opinion with regards to omissions fromits nonthly
reports to UMITA. Instead, TDC suggest[ed] that the Fal se

G ains Act claimbased on omi ssions [wa]s a new cl ai mwhich
require[d] further discovery.” Remand Opinion at 6. Nor
inits notion for clarification under Rule 60 did TDC ar gue
that the district court's collateral estoppel ruling as to the
om ssi ons was erroneous. On appeal, TDC points to nothing

that would indicate that it presented an appropriate objection
in the district court. TDC suggests, for exanple, that in
opposi ng the governnent's notion for summary judgnent,

TDC identified several factual issues relating to the om ssions
that woul d be inconsistent with the application of collatera

est oppel ; again, however, the record shows that TDC was
addressing the issue of whether TDC s omi ssions were mate-
rial, i.e., whether UMIA relied on TDC s nonthly reports,

and not whether it was appropriate to afford collateral estop-
pel effect to the Board's findings. To the extent that TDC
now focuses on the salient error, it argues that the issue of
col l ateral estoppel vel non was placed squarely before the
district court in the governnent's notion for summary judg-
ment. But as the district court's opinion nmakes clear, this is
hardly the sanme as joining the government's argunment on
collateral estoppel. TDC itself noved for summary judgment

on the basis of the collateral estoppel effect of the Board's
findings; further, it argued in opposing the governnent's

cal cul ati on of danmges that coll ateral estoppel operated in
TDC s favor, on the ground that the Board had al ready

determ ned the government could not prove that TDC s ac-

tions were the proxi mate cause of the Program s dem se

Thus, far fromchallenging the district court's application of
collateral estoppel inits liability determ nation, TDC s argu-
ment reinforced the notion that the district court's invocation
of the doctrine was appropriate. TDC s reliance on Butera v.
District of Colunbia, 235 F.3d 637, 645 n.6 (D.C. Cr. 2001),
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and AFGE v. FLRA, 841 F.2d 1165, 1168 (D.C. Cr. 1988), is

m spl aced; in Butera, the court addressed only those issues
raised in the district court, and in AFCGE the court bound the
FLRA to the inplicit premse of its argunment in the district
court. Here, by contrast, TDC neither explicitly nor inplicit-
ly raised a "necessity" argunent in the district court. W
hold that TDC, therefore, has waived the contention that the
district court erred in ruling that TDC was precl uded from
relitigating UMTA's reliance on the om ssions in TDC s

nmont hly reports.

B

The question remai ns whether this court should exercise its
di scretion to consider TDC s contention notwi thstanding its
waiver. In District of Colunbia v. Air Florida, 750 F.2d
1077 (D.C. Cir. 1984), the court stated the general rule: "It is
wel |l settled that issues and | egal theories not asserted at the
District Court level ordinarily will not be heard on appeal ."
Id. at 1084-85. The Suprene Court has |ong instructed,
however, that appellate courts nust "not |ose sight of the fact
that such appellate practice should not be applied where the
obvious result would be a plain mscarriage of justice." Hor-
mel v. Helvering, 312 U S. 552, 558 (1941). In United States
v. Atkinson, 297 U. S 157 (1936), the Supreme Court de-
scri bed "exceptional circunstances" when appellate courts on
their own notion may, in the public interest, "notice errors to
whi ch no exception has been taken, if the errors are obvious,
or if they otherw se seriously affect the fairness, integrity, or
public reputation of judicial proceedings.” 1d. at 160.

This court thus acknow edged in Air Florida that in "ex-
ceptional circunstances, where injustice mght otherw se re-
sult, we have the discretion to consider questions of |aw that
were neither raised bel ow nor passed upon by the District
Court."” 750 F.2d at 1085. 1In that case, review ng dism ssa
of a conplaint for failure to state a cause of action, the court
declined to exercise its discretion because to do so woul d have
engaged the court in deciding whether to create new federa
common | aw where the United States was not a party to the



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #01-5150 Document #675527 Filed: 05/03/2002

case and Congress may have preenpted sonme or all of the

field. 1d. at 1085-86. On the other hand, in Milligan v.
Andrews, 211 F.2d 28 (D.C. Cir. 1954), the court exercised its
di scretion to depart fromthe general rule; in that case the
loss of the plaintiff's livelihood was at issue due to what he
clainmed was his unlawful renoval fromthe classified G vil
Service, and the court deened that an "injustice mght other-
wise result” if the court did not consider whether his enploy-
er had failed to conply with the statutory requirenment that
witten reasons be given for his renmoval. 1d. at 29.

TDC accordingly asserts in its brief that "[s]onething went
horribly wong here to turn this case upside down from [the]
poi nt" where TDC prevailed before the Board, and "it is up to
this Court to correct that wong." Appellant's Br. at 16. In
support of its position, TDC makes two argunents why this
court should address its collateral estoppel contention: first,
the issue is purely a question of |aw subject to de novo
review, and second, "the district court's error was plain -- if
not egregious," as the overwhel mi ng wei ght of authority
denonstrates that collateral estoppel operates in only one
direction. Reply Br. at 14. However, these reasons sweep
far too broadly and address only sone of the rel evant consid-
erations. Neither of TDC s argunments necessarily denon-
strates that a manifest injustice will occur unless this court
addresses the "necessity" of the Board's findings to its hol d-
ing and renmands the case for a trial. Although TDC s
counsel may have failed to alert the district court to an
obvious error, we decline to exercise our discretion for three
reasons.

First, culpability. The False Clainms Act conplaint alleged
that TDC s reports overstated its progress and failed to
di scl ose that, contrary to the Programterns, TDC sought to
obtain a financial interest in Programoperations. See TDC I
24 F.3d at 294. "The withholding of such information --
information critical to the decision to pay -- is the essence of
a false claim" Ab-Tech Constr., Inc. v. United States, 31
Fed. O . 429, 434 (1994). TDC does not contest that certain
i nformati on was not included in its progress reports and that
sone of the omitted informati on woul d have reveal ed t hat
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TDC was proposing to take an investor position in the
Program TDC thus defrauded the governnent by present-

ing reports in support of payment that omtted information
indicating that it was acting in a manner that was contrary to
the core ternms of the Program Al though TDC cont ends

there are material disputed issues regarding, for exanple,
UMIA's failure to nake reasonable inquiries into TDC s
activities, changes that UMIA nade to the Program m d-
stream and the source of the proposals that TDC take equity
stakes in the joint ventures with private investors, the record
evi dence remai ns dispositive. Likewise, TDC s contention
that it could not execute final agreenents with investors or
sureties because only UMIA had that authority under the
terns of the Programis unavailing. TDC sought paynent in
connection with its efforts to obtain agreenents that were
contrary to Programterns. The undi sputed evi dence shows
there were omissions that UMIA officials deenmed to be
material, and TDC presented no evidence to dispute UMIA
Admi ni strator Stanley's declaration that he would have i mre-
diately termnated the contract had he been aware of TDC s
unreported activities.

Second, prejudice to the government. The considerable
delay in this litigation creates problens with regard to wt-
nesses' nenories and document retention regardi ng events
that occurred al nost two decades ago. These probl ens
woul d presumably affect both parties at a trial. But they are
exacerbated for the government, for at oral argunent the
parties infornmed the court of the death of Ralph L. Stanley.
Stanley's termas UMIA Administrator, from Novenber 21,

1983 to May 31, 1987, spanned the period just after the
Programi s inception in July 1983 until its termination in Apri
1985. He was directly in charge of what he described in his
April 1996 declaration as a "high priority project,"” and he
clainmed in his declaration that he first | earned at neetings
with Monts and TDC s | egal consultant in Decenber 1984 and
January 1985 that TDC was deviating fromthe Programin
significant ways. Although other UMIA officials were in-

vol ved in the managenent of the Program Stanley was the
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person in charge and, due to his death, there would be
obvi ous prejudice to the government at a trial

Third, TDC recovered its contract costs. Pursuant to the
Board' s deci sion, TDC recovered $778, 613 of the $928, 916
that it claimed over the |ife of the contract as "all owabl e,
al | ocabl e, and reasonabl e" costs associated with its work on
the Program TDC |1, 24 F.3d at 294; see Skinner, 975 F.2d
at 869. CQur holding does not disturb this result. Rather,
any Fal se O ains Act damages awarded to the government
"would nerely offset the paynents to which the Board ..
has already determined TDC is entitled under the terns of
its UMIA contract.” TDC 1, 24 F.3d at 298. Under the
version of the False Clains Act then in effect, the govern-
nent recovered as danages a civil penalty of $2,000 for each
false claimplus twi ce the anmount of damages sustained as a
result of the false claimand costs. 31 U S.C. s 3729 (1982);
see also TDC I, 24 F.3d at 298. The district court found that
TDC filed 18 fal se paynent vouchers due to material om s-
sions from January 4, 1984, until the Program s term nation
and entered judgnment against TDC in the anmpount of
$1, 285, 198. 31: doubling the $621, 466.11 in vouchers paid by
t he governnent plus $36,000 in penalties and $6, 266.09 in
costs. Hence, although TDC will owe noney to the govern-
ment, it does not face an exacerbated "triple" penalty, i.e., the
loss of its contract costs over and above what it owes as
damages under the False O ains Act.

In sum in light of the undi sputed record evidence of TDC s
cul pability, the prejudice to the government, and TDC s re-
covery of its contract costs, remanding for a trial would
sinmply prolong the closure date of this litigation without, in
all likelihood, advancing the interests of either party. Ac-
cordingly, we decline to exercise our discretion to address the
col l ateral estoppel contention that TDC wai ved.

We address briefly TDC s two other contentions, regarding
damages and Monts' liability.
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A

TDC contends that in light of the Board' s ruling, the
governnment's net damages were zero because it "got what it
paid for" under the "best efforts” agreement. TDC further
contends that the government failed to prove that TDC
proxi mately caused its damages because it may have term -
nated the contract for reasons unrelated to the omssions in
the progress reports, and that at the very |l east, an evidentia-
ry hearing into the causation issue was required. These
clainms are neritless.

The Suprene Court pointed out |ong ago that "the chief
pur pose of the statutes [which formed the basis for the Fal se
Clains Act] ... was to provide for restitution to the govern-
ment of the noney taken fromit by fraud, and that the device
of doubl e danages plus a specific sumwas chosen to make
sure that the government woul d be made conpletely whole.™
United States ex rel. Marcus v. Hess, 317 U. S. 537, 551-52
(1943). In United States ex rel. Schwedt v. Planning Re-
search Corp., 59 F.3d 196, 200 (D.C. Gr. 1995), this court
stated that if the governnment can show it relied on represen-
tations in a contractor's progress reports in deciding to nake
paynments, "those paynents may constitute damages under
the Act." TDC relies on United States v. Bornstein, 423 U S
303, 317 n.13 (1976), holding that the governnent is entitled
to recei ve damages "equal to the difference between the
mar ket value [of the iten] it received and retained, and the
mar ket value it would have received if they had been of the
specified quality.” The Program at issue, however, did not
call for TDC to produce a tangible structure or asset of
ascertainabl e val ue, as occurred in Ab-Tech Construction, Inc.
v. United States, 31 Fed. d. 429 (1994), and United States v.
Wyodbury, 359 F.2d 370, 379 (9th Gr. 1966). Rather, the
evi dence allowed the district court to find that the val ue of
the "best efforts™ provided by TDC was vitiated by TDC s
fraudul ent conceal ment of its rent-seeking behavior. Once
TDC deviated fromits contracted role as inpartial onbuds-
man by seeking a financial stake in joint ventures with
private investors and by charging fees for the provision of
materi al assistance to mnority entrepreneurs, the district
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court then could properly find that the Program no | onger
had any value to the governnment. Cf. United States ex rel
Compton v. M dwest Specialties, Inc., 142 F.3d 296, 304 (6th
Cr. 1998).

TDC s contention that the governnent term nated the con-
tract for convenience and failed to prove that TDC s om s-
sions proximately caused its damages is al so unavaili ng.

UMIA initially term nated the contract for conveni ence but
changed this to a termnation for cause after |earning about
the omi ssions in TDC s progress reports. No court has ever
found the termination for cause to be unwarranted. Further
TDC failed to rebut the declarations of UMIA officials that
UMIA relied on TDC s nmonthly reports and woul d not have
continued to nmake paynents on TDC s vouchers but for the

omi ssions. TDC s alternative contention that the district
court erroneously characterized the question of materiality by
failing to ask whether UMIA officials would have acted
differently if the omtted informati on had been included in the
reports, as opposed to whether they knew of such informa-

tion, was not raised in the district court and is not properly
before this court. See Air Florida, 750 F.2d at 1084-85.

Under the circunstances, there was no genui ne issue of fact
regardi ng causation and reliance, nor any need for an eviden-
tiary hearing. Thus, TDC fails to show that the district court
erred in adopting a "but for" neasure of danages, based on
what the government woul d have paid out had it known of the
information that TDC omitted fromits nonthly progress
reports.

B

Finally, TDC s contention that the district court inproperly
ext ended the judgnent to include Monts as a defendant is
frivolous. The governnent sued both TDC and Mnts as
naned defendants. TDC I, 24 F.3d at 294. |In granting the
governnment's notion for summary judgnment as to liability,
the district court in its March 2000 nenor andum opi ni on and
order referred only to TDC and negl ected to nmention Monts
by nane. However, in its February 2001 nmenorandum
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opi ni on awardi ng damages, the district court referenced its
March 2000 menorandum and order on liability as granting
summary judgnment "agai nst defendants TDC Managemnent
Corporation (' TDC ) and T. Conrad Monts." Further, in
granting the governnent's cross-notion in response to TDC s
Rul e 60 nmotion, the district court stated that the final judg-
ment applied to both TDC and Monts, "each of whom shall be
jointly and severally liable to the United States.™

Accordingly, we affirmthe grant of summary judgnment to
t he governnent.
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