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John D. Al dock argued the cause and filed the brief for
appel | ee Robert S. Bennett.

Fl oyd Abrans and Landis C. Best were on the brief for
appel | ee Jane Mayer and Advanced Magazi ne Publishers Inc.

Before: Edwards, Rogers and Tatel, G rcuit Judges.
pinion for the Court filed by Crcuit Judge Tatel.

Tatel, Crcuit Judge: |In this appeal, we review the district
court's Rule 12(b)(6) disnmissal of eight conmon and federal
| aw cl ai ns agai nst former President dinton, two of his
| awyers, one of his aides, The New Yorker, and a journalist.
Construing the conplaint liberally and giving appellant the
"benefit of all inferences that can be derived fromthe facts
al l eged,"” Kowal v. MZl Conmunications Corp., 16 F.3d 1271,
1276 (D.C. Cir. 1994), we affirmas to all appellees except M.
Cinton; wth respect to M. dinton, we affirmthe dism ssal
of six clains and reverse two.

This case involves appellant Dolly Kyle Browning' s "long-
standing friendship” with former President Clinton--a friend-
ship she alleges "included an extramarital, sexual relation-
shi p"--and her "sem -autobi ographi cal novel™ in which the
femal e protagoni st has a | ong-standing extramarital affair
with the governor of a southern state. Am Conpl. p p 15, 20.
Br owni ng copyrighted her novel in 1988 and sent it to \War-
ner Books, where an editor "encouraged [her] to continue to
work on [it]." 1d. p 22. Thereafter, Browning charges, din-
ton and the other appellees engaged in a schene to prevent
publication of her book and defame her. According to the
anended conpl ai nt, the schene involved the foll ow ng:

In 1992, Browning's own brother, allegedly at dinton's
direction, telephoned to "warn[ ] [Browning], 'if you cooperate
with the media we will destroy you." " 1d. p 32. dinton's
brother also "threaten[ed] [her]" by phone. 1d. p 33. The
foll owi ng year, appellee Bruce Lindsey, then serving as Depu-
ty White House Counsel, "threatened [ ] Browning by telling
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her sister[,] 'we've read your sister's book and we don't want
it published.” " 1d. p 38.

In 1994, Browning and Clinton nmet at their thirtieth high
school reunion where, according to Browning, dinton "apol o-
gized to [her] for the threat that had been nmade agai nst her."
Id. p 41. Shortly thereafter, Browning' s sister and Lindsey,
acting as internmedi aries, reached an "understandi ng" about
what Browni ng could say: She "was permitted to say publicly
that she and dinton had a thirty-three year relationship that
fromtime to time included sex," but "agreed not to tell the
true story" and "not to use ... the "A words' ... adultery
and affair™; dinton agreed "not [to] tell any lies about [her]."
Id. p 44 (internal quotation marks omtted).

Browning retained a literary agent in the sunmer of 1995.
Later that year, Esquire magazi ne published an article about
Browni ng and her book, and in early 1996, Publisher's Wek-
ly reported that Browning was "ready to go public in a big
way via the book business[,] ... assuming, that is, that a
publisher bites. This nonth, [Browning's literary agent] wll
begi n shoppi ng around a bonbshell roman A clef that could

knock Primary Colors right out of the headlines." Id. p 47
(internal quotation marks omtted) (first alteration in origi-
nal). In the end, however, Browning received no "positive
responses, offers to publish, or contracts fromany of the
publishers that she contacted.” I1d. p 55. Appellant Direct
Qut st andi ng Creations Corporation, a business created by
Browni ng' s husband, subsequently "acquired ... rights to

... the manuscript ... [but] has not been able to sell [those]
rights to ... any publisher[ ]." 1d. p 56

Appel | ee The New Yorker ran an article in 1997 by appellee
Jane Mayer attributing comments to publisher Alfred S.
Regnery about "a menoir by a putative Presidential ms-

tress.” 1d. p 51 (internal quotation marks omtted). Accord-
ing to the article, although "[i]t seenmed plausible ... that
[such] a memoir ... would find a home at Regnery [Publi sh-

ing Co.][,]" Regnery said he "wouldn't touch [the book] with a
ten-foot pole" because it wasn't "particularly newsworthy"
and was "far bel ow [ Regnery's] standards.” 1d. (interna
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quotation marks omtted). Browning clains that she never
sent her manuscript to Regnery, and that Regnery never
made these statenents.

In January 1998, dinton, in connection with his deposition
in the Paula Corbin Jones litigation, produced a handwitten
meno sunmari zi ng his high school reunion conversation with
Browni ng. The neno, which dinton testified he and appel -
| ee Marsha Scott, a Wiite House aide, prepared several days
after the reunion, states that when Cinton "pointed out that
[Browni ng's book] wasn't true, [Browning] said[,] "well, I"lI
say it's just fiction, just a story[,]' and that she needed the
money and she didn't care if it hurt me or the presidency,
that others had nade noney and she felt abandoned.” 1d.

p 69 (internal quotation marks omitted). |In his deposition
Cinton explained that after witing the first part of the
meno, he gave it to Scott who read it and added her own

notes. 1d. p 73. Scott's portion reports that Browning "re-
peatedl y" stated that "her story was not true but ... she was
angry and needed noney." 1d. p 74 (internal quotation marks

omtted). Time later published excerpts fromthe neno.

In March 1998, Jones, in opposition to dinton's notion for
summary judgnment in that litigation, filed a ninety-page brief
and 600 pages of exhibits, anong which were statenents from
several witnesses, including a four-page affidavit from Brown-

i ng describing her alleged affair with Cinton. Appellee
Robert S. Bennett, Cinton's attorney, appeared on CNN and
descri bed Jones's filing as "scurrilous.” I1d. p 80 (interna
quotations onmtted). At a press conference |later that nonth,
Bennett called Jones's "700-page filing"

l[ittle nore than a web of deceit and distortions...
Despite the plaintiff's ... insistence on using her |ast
filing to dunp into the nedia every piece of garbage they
can get before the court, we will not respond in kind to
that. Despite their vicious and false attacks, our filing
focuses on the weaknesses of the plaintiff's case and her
wi tnesses .... Because they dunped so nuch garbage
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.... we had to nove to strike it and to present substan-
tial evidence ... to rebut that sal acious material.

Id. p 81.

Based on the foregoi ng, Browning asserts ei ght conmon
and federal law clainms: (1) tortious interference with prospec-
tive business opportunity (against all appellees); (2) dispar-
agenent of property (against The New Yorker and Mayer);
(3) defamation (against Cinton, Scott, and Bennett); (4)
"false light" invasion of privacy (against dinton, Scott, and
Bennett); (5) intentional infliction of enotional distress
(against dinton, Lindsey, Scott, and Bennett); (6) civil R CO
(against dinton and Lindsey); (7) Bivens liability for viola-
tion of the First Anendnent (against dinton and Lindsey);
and (8) civil conspiracy (against all appellees). Concluding
that Browning failed to state a claimwith respect to each
count and denying |l eave to anend, the district court dis-
m ssed the conplaint with prejudi ce under Federal Rul es of
Cvil Procedure 12(b)(6) and 15(a). Browni ng appeals.

A Rule 12(b)(6) notion tests the legal sufficiency of a
conplaint: dismssal is inappropriate unless the "plaintiff can
prove no set of facts in support of his claimwhich would
entitle himto relief.” Conley v. Gbson, 355 U S. 41, 45-46
(1957). Review ng de novo, Moore v. Valder, 65 F.3d 189, 192

(D.C. Gr. 1995), we accept the plaintiff's factual allegations as

true and construe the conplaint "liberally,” "grant[ing] plain-

tiff[ ] the benefit of all inferences that can be derived fromthe

facts alleged,"” Kowal, 16 F.3d at 1276. At the Rule 12(b)(6)
stage, we do not assess "the truth of what is asserted or
determ n[e] whether a plaintiff has any evidence to back up
what is in the conplaint.” ACLU Found. of S. Cal. v. Barr,

952 F.2d 457, 467 (D.C. Cir. 1991). As the Supreme Court
reiterated in a case decided after the district court dism ssed
this case, Federal Rule of Civil Procedure 8 requires "sinply
[that] ... '"the defendant [give] fair notice of what the plain-
tiff's claimis and the grounds upon which it rests.' This
sinmplified notice pleading standard relies on |iberal discovery

Page 5 of 20
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rul es and summary judgnment notions to define disputed facts

and issues and to dispose of unneritorious clains.” Sw er-
kiewicz v. Sorema N. A, 534 U S 506, __ , 122 S. C. 992, 998
(2002) (quoting Conley, 355 U S. at 47). That said, we accept
neither "inferences drawn by plaintiffs if such inferences are
unsupported by the facts set out in the conplaint,” nor "l ega
conclusions cast in the formof factual allegations.” Kowal, 16
F.3d at 1275; «cf. 5A Charles Alan Wight & Arthur R

M1l er, Federal Practice and Procedure s 1357, at 347-48

(2d ed. 1990) (explaining that Rule 12(b)(6) dism ssal is appro-
priate where the allegations contradict the claimasserted,
e.g., where the allegations in an action for negligence showed
that the plaintiff's own negligence was the sole proxinmate
cause of the injury).

Wth these standards in nmnd, we begin with Browning's

al l egation that appellees "intentionally ... [and] maliciously
. interfered with" her business opportunity to publish her
novel. Am Conpl. p 91. To survive a notion to dismss on

this claim Browning nmust plead "(1) the existence of a valid
busi ness rel ati onship or expectancy, (2) know edge of the

rel ati onship or expectancy on the part of the interferer, (3)
intentional interference inducing or causing a breach or ter-
m nation of the relationship or expectancy, and (4) resultant
damage." Bennett Enters. v. Domno's Pizza, Inc., 45 F. 3d
493, 499 (D.C. Cir. 1995). The first el enent--business expec-
tancy--mnmust be "commercially reasonable to anticipate.™

VWhel an v. Abell, 953 F.2d 663, 673 (D.C. Gr. 1992) (interna
quotation marks and citation omtted). Al though Browning' s

al l egation that she "had a reasonabl e expectation"” of selling
her book to a publisher, Am Conpl. p 88, mght, standing

al one, fall short, she also alleges not only that a \Warner
Books editor "encouraged” her to continue working on the

book, id. p 22 (appellees nischaracterize Warner's response
as an unequi vocal "reject[ion]," Cinton Appellees' Br. at 4),
but al so that she received favorable press coverage in the

Esquire and Publisher's Wekly articles. Indeed, the latter
descri bed her novel as a "bonbshell" that "could knock
Primary Colors right out of the headlines.” " Am Conpl.

p 47. Reading the conplaint liberally in Browning s favor
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and bearing in mnd that discovery and sunmary judgnent

nmoti ons, not Rule 12(b)(6) dismissals, are the appropriate
vehicl es for weeding out unmeritorious clains, see Sw erkiew
icz, 534 U.S. at __ , 122 S. . at 998, we think these

al  egations, though thin, could support an inference that it
was "comercially reasonable [for Browning] to anticipate”
selling the book. Whelan, 953 F.2d at 673 (internal quotation
marks and citation omtted). W certainly understand how
the district court could have concluded that the | ack of
responses from publishers "contradicted" the reasonabl eness
of any such expectation, Browning v. dinton, No. 98-1991
slip op. at 15 (D.D.C. Feb. 8, 2001), but Browning theorizes
that no one responded because "dinton, acting individually
and through various agents, ... threaten[ed] ... potenti al
publishers,”™ Am Conpl. p 50.

Insisting that we shoul d neverthel ess affirmthe dism ssa
of the tortious interference claim three appellees--dinton
Li ndsey, and Scott--argue that Browning failed to pl ead
anot her element of the claim i.e., causation. It "defies |ogic,
they say, to conclude that dinton and others caused publi sh-
ers "with a wide range of political beliefs" to reject the book
Cinton Appellees' Br. at 6. At the Rule 12(b)(6) stage,
however, we nust give Browning the benefit of all inferences
and confine our analysis to the facts alleged. The anended
conpl aint neither identifies publishers she contacted nor
characterizes their "political beliefs.” Wether a triable issue
of fact exists regarding her allegation that "potential publish-
ers" failed to respond positively due to "threat[s]" from
Cinton and his "agents" is a question for summary judgment.

We are equal |y unpersuaded by these appel | ees’ argunent
that Browning failed to plead still another elenent, i.e.,
intentional interference. Browning cannot rely on her all ega-
tion that dinton and his "agents" "threaten[ed] ... potenti al
publishers,” they say, because in failing to specify statenents,
publishers, or times, the allegation is too "conclusory."” Id. at
5. Though extrenely general and based only "on information
and belief,” Am Conpl. p 50, the allegation satisfies Rule 8 as
to dinton (like the parties, we read the word "agents," when
used in connection with alleged threats to publishers, to

Page 7 of 20
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i ncl ude neither Lindsey nor Scott nor any other appellee).

The al l egation gives "fair notice of what [Browning's] claimis
and the grounds upon which it rests.” Sw erkiewi cz, 534 U S

at __ , 122 S .. at 997 (internal quotation marks and citation
omtted). By signing the conplaint, noreover, Browning's
counsel affirmed (on pain of sanctions) that he nade "reason-
able inquiry"” into the facts supporting the conplaint. See 5
Wight & MIler, s 1224, at 205 (explaining that pleading

"on information and belief"” is appropriate unless special

pl eadi ng requirements apply or the information is within the
plaintiff's know edge, and noting the relationship between this
perm ssive standard and Rule 11(b)'s requirenent that the
attorney who signs the pleadings affirns having made "rea-
sonable inquiry"” into the allegations).

These three appel |l ees al so argue that Browni ng cannot rely
on the alleged threats to intimdate her into not publishing
her story because her claimrequires conduct that induced
third parties--here, potential publishers--to decline a busi-
ness rel ationship. The Restatenent of Torts, upon which
appel l ees rely, actually defines tortious interference nore
broadly, including conduct that "prevent[s] the [plaintiff] from
acquiring or continuing the prospective relationship” in addi-
tion to conduct that "induc[es] or otherw se caus[es] a third
person not to enter into or continue the prospective relation.”
Rest at enent (Second) of Torts s 766B (1977). The anended
conpl ai nt, however, alleges that after (and therefore despite)
the threat Browni ng made concerted efforts to sell her
book--thus contradicting any basis for her claimother than
interference with third parties. Although the anmended com
plaint's allegations against Clinton and Scott are not limted
to actions directed at Browning, this is not the case as to
Li ndsey. The only allegations against himare that he threat-
ened Browning and, on dinton's behalf, negotiated the "un-
derstanding”" with her. W will therefore affirmthe dism ssa
of this claimagainst Lindsey.

The cl ai magai nst Scott also fails, but on statute of linmta-
tions grounds. The anmended conplaint alleges that in 1994,
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Scott added notes to the neno describing Browning' s en-
counter with dinton at their high school reunion, and that
Scott showed those notes to Cinton--conduct Browni ng char-
acterizes as defamatory, and which forns the sole basis for
her tortious interference claimagainst Scott. This tortious
interference claimis therefore "intertwi ned" with Browning's
defamation claim See Mttleman v. United States, 104 F. 3d
410, 415-17 (D.C. CGr. 1997) (holding that a claimis "inter-
twi ned” with another claimwhen they are based on the sanme
underlying facts). Wien a cause of action with no prescribed
statute of limtations is "intertwined" with one having a
prescribed limtations period, District of Colunbia courts
apply the prescribed period. See id. at 415-16. |In the
District of Colunbia, tortious interference with business ex-
pect ancy cl ai ns have no prescribed statute of limtations, so
we nust apply the one-year statute for defamation. See D.C
Code s 12-301(4) (West 2001). Because Scott's conduct oc-
curred nore than a year before Browning filed her conpl aint,
we will affirmthe dismssal of the tortious interference claim
agai nst Scott. By contrast, the tortious interference claim
against dinton is not "intertwi ned" with Browning' s defamna-
tion claim Browning alleges that dinton and his unidentified
"agents" intentionally interfered with her business opportuni-
ty through conduct other than defamation--including by

t hreat eni ng publi shers.

Appel | ee Bennett urges us to affirmthe dism ssal of
Browning's tortious interference clai magai nst hi mbecause
his CNN and press conference statenments, the only conduct
Browni ng al |l eges he engaged in, could not have "hindered her
ability to publish her book." Appellee Bennett's Br. at 12.
Even given the |iberal reading owed pl eadi ngs, we agree.

Made two years after Browni ng and her agent contacted
publishers, Bennett's comrents focused on what he called

"sal acious," "scurrilous," and "deceit[ful]" filings by Jones.
Am Conmpl. p p 80, 81. Those filings included a Browni ng

af fidavit describing her alleged relationship with dinton

But even if a listener famliar with the circunstances of the
Jones case could infer that Bennett's |anguage applied to
Browni ng, see infra pp. 14-15, their tim ng and content mnake
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t he necessary causal inference "unsupported by the facts set
out in the conplaint.” Kowal, 16 F.3d at 1275. W will
therefore affirmthe dismissal of the tortious interference
cl ai m agai nst Bennett.

The final two appell ees, The New Yor ker and Jane Mayer,
argue that Browni ng cannot show that Mayer's article "inter-
fered with Browning' s | ongstandi ng and unsuccessful prior
efforts to publish her novel [since] 1988," pointing out
that the article "profiled a publisher[,] did not focus on
Browni ng or her novel [,] [and] . did not even nention
Browni ng or the novel by nanme." The New Yorker Appellees’

Br. at 13. Although we think these appellees overstate their
case when they characterize Browning' s efforts as "unsuc-
cessful since 1988"--after all, the Warner Books editor
"encour aged" her, Am Conpl. p 22--we agree that in view of
the content of Mayer's article, the relationship between the
article and any publisher's failure to buy Browning' s book is
too attenuated for her to have successfully pleaded causation.
W will therefore affirmthe dismssal of this claimagainst
The New Yor ker and Mayer.

The foregoing | eaves the tortious interference claimintact
against M. Cinton only. W wll therefore reverse the
di smssal of that claimand remand for further proceedings.
This requires that we al so reverse the dismssal of the
common | aw civil conspiracy claimagainst M. Cinton. In
dismssing this claim the district court relied on its concl u-
sion that Browning failed to plead an underlying tort. See
Hal berstamv. Welch, 705 F.2d 472, 479 (D.C. Cr. 1983)
(holding that civil conspiracy is not a separate cause of action,
but rather a neans of establishing liability for underlying
torts). W have detern ned, however, that Browni ng has
stated a tortious interference claimagainst M. Cinton, and
he offers no basis for affirmance other than the absence of an
underlying tort. As to the other appellees, however, we wll
affirmthe dism ssal of the civil conspiracy clai mbecause, as
we indicate bel ow, Browning has failed to allege an underly-
ing tort against any of them

Page 10 of 20
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We agree with the district court that Browning' s renaining
clains cannot survive Rule 12(b)(6) review. W explain each
in turn.

As support for her disparagenment of property clai magainst
The New Yorker and Mayer, Browning relies on the article
reporting Regnery's negative comments. A di sparagenent of
property claimrequires that the plaintiff plead "special dam
ages," Fower v. Curtis Publ'g Co., 182 F.2d 377, 378 (D.C
Cr. 1950), that is, "pecuniary harmresulting fromthe defen-
dant's unprivil eged publication of false statenents, with
know edge or reckless disregard of the falsity, concerning the
plaintiff's property or product,” Art Metal-U S A, Inc. v.
United States, 753 F.2d 1151, 1155 n.6 (D.C. Cr. 1985).
Fedral Rule of Civil Procedure 9(g) requires that special
damages be "specifically stated,” i.e., the plaintiff nust allege
actual damages with "particularity" and specify " 'facts show
i ng that such special damages were the natural and direct
result’ " of the defendant's conduct (here, the alleged false
and di sparaging article). Fower, 182 F.2d at 379 (quoting
Eri ck Bowran Renedy Co. v. Jensen Sal sbery Labs., 17 F.2d
255, 261 (8th G r. 1926)). This heightened pl eadi ng standard
appl i es because "speci al damages," unlike general damages,
are "not the necessary consequence of [the] defendant's con-
duct, [but] stemfromthe particular circunstances of the
case." 5 Wight & Mller, s 1310, at 700. A plaintiff can
satisfy this pleading obligation by identifying either particular
cust omers whose busi ness has been | ost or facts showi ng an
establ i shed business and the anount of sales before and after
t he di sparagi ng publication, along with evidence of causation
See Art Metal-U S. A, 753 F.2d at 1155 n.6 (explaining the
type of allegations required to pl ead speci al danages); cf.
Fowl er, 182 F.2d at 379 (affirmng a dismssal for failure to
pl ead special damages where the plaintiffs alleged only that
"as a result of the malicious publication” they lost a tota
dol I ar anmount of busi ness).

Browni ng' s anended conplaint states that "[a]s a proxi-
mate result of the publication of [Mayer's article], ... neither
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[ ] Browning nor Direct Qutstanding Creations Corporation
were [sic] able to sell the publishing and other rights in the
manuscript,” and therefore that they suffered damages "in-
cluding but not limted to marketing and ot her business
expenses incurred ..., loss of goodwi ||, [and] enotional dis-
tress and nmental anguish.”™ Am Conpl. p p 96, 95. Accord-
ing to Browning, these allegations satisfy Rule 9(g) because
they "notify the defendant as to the nature of the clained
damages."” Appellant's Br. at 19. Amplifying this point at
oral argunent, counsel insisted that "the standard of pleading
speci al damages has been relegated to notice pleading." Tr.
of Oral Arg. at 10. W find no support for this proposition
Indeed, it runs counter to the very case Browning cites,
Schoen v. Washi ngton Post, which expressly requires that

di sparagenent of property clains set forth "the precise na-
ture of the |l osses as well as the way in which the special
damages resulted fromthe allegedly false publication.” 246
F.2d 670, 672 (D.C. Gr. 1957). The plaintiff in Schoen
speci fied his business receipts before and after defendant's
di sparagi ng publication, alleged that the publication caused
"many customers to withdraw their custom™ and identified
three such custoners. 1d. Browning' s anmended conpl ai nt
contains no allegations renotely |ike those in Schoen. She
neither quantifies her loss nor identifies any | ost business
rel ati onships. She alleges no facts suggesting causation
VWile it may not be "necessary ... to provide ... the
maxi mum degree of detail that plaintiff mght be capabl e of
providing," Appellant's Br. at 19 (internal quotation narks
and citation omtted) (enphasis added), Browning nerely
asserts in general terns that The New Yorker article cost her
financially. W agree with the district court that Rule 9(g)
requi res nore.

Browni ng all eges three separate defamatory acts by din-
ton and one each by Scott and Bennett. For her first claim
agai nst dinton, she asserts that the 1994 neno he and Scott
prepared was defamatory and that Cdinton "published" it
when he showed his notes to Scott. See Croixland Ltd.

Props. v. Corcoran, 174 F.3d 213, 215-16 (D.C. Cr. 1999)
(expl aining the publication requirenent for a defamation



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #01-5050 Document #682880 Filed: 06/11/2002

clain). The district court found the nenmorandum protected

by both the "common interest” and the "conditional[ ] ...
common | aw' privileges. Browning, No. 98-1991, slip op. at
18. Browning appeals only the latter, so we will affirm based
on the forner. See Corson & Gruman Co. v. NLRB, 899

F.2d 47, 50 n.4 (D.C. GCr. 1990) (holding that an appell ant
wai ves an issue not argued in brief). Because her claim

agai nst Scott al so concerns the 1994 neno, and because
Browning also fails to challenge the district court's "conmon
interest” finding with respect to Scott, we will affirmthat
portion of the district court's order as well.

Browni ng next clains that Cinton defamed her by produc-
ing the 1994 neno in the Jones litigation and then testifying
about it in his deposition. "[S]tatenments prelimnary to or in
the course of a judicial proceeding," however, enjoy an "abso-
lute privilege" "so long as the defamatory matter has sone
rel ation--a standard broader than | egal rel evance--to the
proceedi ng." Finkel stein, Thonpson & Loughran v. Hem s-
pherx Bi opharma, Inc., 774 A 2d 332, 338 (D.C. 2001) (inter-
nal quotation marks and citations omtted). According to
Browni ng, Cinton's production of the neno was "not inciden-
tal to any judicial proceeding,” but, rather, Cinton gratu-
itously "use[d] the judicial systemin furtherance of his
scheme to defane [ ] Browning." Appellant's Br. at 25, 29.
She points to Jones's first set of document requests, the
responses to which, Browning contends, did not include her
affidavit. Unnentioned by Browning, however, dinton's re-
sponse to Jones's second set of document requests indicates
that Jones actually sought "all documents created in or
relating to the tinme fromMay 8, 1986 to the present concern-
ing Dolly Kyle Browning,"” and that dinton "produced al
docunents responsive to this request.” Resp. to Pl.'s Second
Set of Doc. Reqs. at 19. Because dinton's production of
Browning's affidavit thus "ha[d] sonme relation” to the Jones
litigation, Finkelstein, 774 A .2d at 338 (internal quotation
marks and citation omtted), it is, as the district court found,
absol utely privil eged.

Browni ng contends that Tine's publication of excerpts
fromthe 1994 neno anounted to another defamatory act by
A inton. The anmended conpl ai nt, however, nowhere |inks

Page 13 of 20



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #01-5050 Document #682880 Filed: 06/11/2002

Cinton to the Tine publication. Instead, the anmended com

pl ai nt vaguely alleges that "[o]n information and belief, din-
ton ... published [the] nenmorandumto other individuals."

Am Conmpl. p 75. Browning has thus failed to plead a critica
el ement of defamation, i.e., that dinton "published" the de-
famatory statenent. See Croixland, 174 F.3d at 215.

The defamati on cl ai m agai nst Bennett rests on his press
statenments about Jones's filing. To survive a Rule 12(b)(6)
nmoti on, Browning nmust allege that Bennett's statenents
"concern[ed]" her--that is, that a "reasonable listener" could
think that Bennett was referring to Browni ng even though he
never named her--and that the comments were defamatory.

Id. Wien a statenment refers to a group, a nmenber of that
group may claimdefamation if the group's size or other
circunstances are such that a reasonable |istener could con-
clude the statenment referred to each nmenber or "solely or
especially" to the plaintiff. Serv. Parking Corp. v. Wash
Times Co., 92 F.2d 502, 506 (D.C. Gr. 1937) (internal quota-
tion marks and citation onmtted); see also Restatenent (Sec-
ond) of Torts s 564A (1977) ("[General[ly] ... no action lies
for ... defamatory words concerning a |arge group or class of
persons,™ but it may when "the words are ... reasonably
understood to have personal application ... [based on the]
circunstances[.]"). Insisting that she successfully all eged
this el ement, Browning points out that Bennett's statenments
refer to Jones's court filings, which included Browning' s
affidavit, and to Jones's "wi tnesses," of which Browni ng was
one. "Bennett," Browning asserts, "was plainly accusing

[me] of crimnal conduct--perjury.” Appellant's Br. at 35.

According to Bennett, because he described Jones's filings
intheir totality, enphasizing their volum nous nature--a
"700-page filing"--no reasonabl e person could think his state-
ment applied to Browning's four-page affidavit. Al though
that may be true generally, a listener who knew Jones's filing
contai ned the Browning affidavit mght well believe that
Bennett's reference to Jones's "w tnesses” pertained to each
wi t ness, including Browning. See Restatenent (Second) of
Torts s 564 cm. b (1977) ("If the applicability of the defama-
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tory matter to the plaintiff depends upon extrinsic circum
stances, it must appear that sonme person ... famliar with

the circunstances ... [could] reasonably believe[ ] that [the
statenment] referred to the plaintiff.”). W need not resolve
this issue, however, for we believe that no reasonabl e person
woul d be able to infer that Bennett was accusi ng Browni ng of
deceitful ness, let alone perjury. Bennett ainmed his words of
fal sehood--"web of deceit and distortions," "vicious and
false"--at Jones's entire "700-page” filing. Am Conpl. p 81
By contrast, when Bennett expressly nentioned "w tnesses”
(again, this included Browning), he spoke nmerely of their
"weaknesses."” 1d. Gven the hotly contested and hi gh pro-
file nature of the Jones litigation, Bennett's other allegedly
defamat ory words--"scurrilous,"” "garbage," "sal aci ous"--
anount only to non-actionable "hyperbole."” See Ml dea v.

New York Times Co., 22 F.3d 310, 313 n.2, 314 (D.C. Cr.

1994) (holding that "hyperbole" is protected from defanmation
clains due to the "constitutional protection afforded to paro-
dy, satire, and other imaginative commentary,"” and expl ai n-
ing the "inportance of context" in identifying hyperbole); see
also, e.g., Nat'l Assoc. of Letter Carriers v. Austin, 418 U. S
264, 286 (1974) (calling a strikebreaker a "traitor to his
country" was "nerely rhetorical hyperbole").

Browning's false light invasion of privacy claimrests on the
sane facts as her defamation claim W wll therefore affirm
the dismssal of that claimas well. See Wite v. Fraterna
Order of Police, 909 F.2d 512, 518 (D.C. Cir. 1990) (holding
that the privileges and defenses applicable to a defanation
claimapply to a false light claimbased on the sanme facts).

We turn next to Browning's charge of intentional infliction
of enotional distress by Cinton, Bennett, Scott, and Lindsey.
This tort requires conduct so " 'outrageous in character, and
so extrenme in degree, as to go beyond all possible bounds of
decency, and to be regarded as atrocious, and utterly intoler-
able in a civilized community.' " Bernstein v. Fernandez, 649
A.2d 1064, 1075 (D.C 1991) (quoting Restatenent (Second) of
Torts s 46 cnt. d (1965)). Liability requires nore than
"mere insults, indignities, threats, annoyances, petty oppres-
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sions, or other trivialities." Homan v. CGoyal, 711 A 2d 812,
818 (D.C. 1998) (internal quotation marks and citation omt-
ted). As the two cases Browning cites denonstrate, the tort
is reserved for truly outrageous behavior. In one case, the
def endant gave the plaintiff's honme address to a third person
who the defendant shoul d have expected woul d harass and

even threaten the plaintiff's life. See id. at 818-20. 1In the
other case, a landlord not only tol erated unsafe and unsani -
tary conditions in his rental properties, but when tenants
organi zed a rent strike, hired workers who harassed and
intimdated the tenants, even "brandish[ing]" firearns. Jon-
at han Wodner Co. v. Breeden, 665 A 2d 929, 934-35 (D.C
1995). Browning's allegations are not at all conparable.

In support of her intentional infliction of enotional distress
cl ai m agai nst Bennett, Browning again relies on Bennett's
statenments at the press conference. In our view, however, no
reasonable jury could find ternms |like "scurrilous"” and "gar-
bage," uttered during politically charged litigation, to "go
beyond all possible bounds of decency.” O dinary Washing-
ton press conferences would otherwise routinely invite litiga-
tion.

Browning's claimagainst dinton relies on the threats she
al | eges were conveyed through Lindsey and ot hers, the nego-
tiations culmnating in the "understandi ng" that she woul d
"not use 'the A words' " and that Cinton would not "tell lies
about her,"” and Cdinton's creation of the 1994 neno and its
production in the Jones litigation. Yet no reasonable jury
coul d conclude that either the threats or the "A word"
"under st andi ng, " di sturbing as they may have been to Brown-

i ng, anmounted to conduct "utterly intolerable in a civilized
community." 1d.; cf. MConathy v. Dr. Pepper/Seven Up

Corp., 131 F.3d 558, 564 (5th Gr. 1998) (holding that a
plaintiff failed to state an enotional distress clai magainst her
supervi sor, who, when the plaintiff sought tine off to have
surgery, "threatened to fire her,"” and made comments de-

scribed by the court as "cruel" and "unfair"). And certainly

no reasonable jury could find that dinton acted "outrageous-
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ly" by privately nmeeting with an aide to prepare a nenoran-
dum (even an allegedly false one), and then producing it in
response to a discovery request. Because the allegations
agai nst dinton enconpass Scott's and Li ndsey's behavi or
Browni ng' s enotional distress clains against themfail as
wel | .

Browning's civil RICO claimalleges that Cinton and Lind-
sey violated the RICO statute by "acquir[ing]," "maintain[ing]
control of," and "conduct[ing]" "the affairs"” of the Ofice of
the President through a "pattern of racketeering activity," 18
US. C s 1962(b), (c), directed at concealing dinton's extra-
marital relationships (including with Browning). She also
accuses appellees of "conspir[ing]" to engage in this pattern
of racketeering. 1d. s 1962(d). Browning alleges a series of
racketeering activities: threats intended both to deter her
fromrevealing her story and to frighten her into agreeing to
the "A word" "understanding” (in violation of the Hobbs Act,
id. s 1951); interstate telephone calls to negotiate the "un-
derstanding,” with which she says dinton had no intention of
conplying, and to secure the publication of The New Yorker's
al l egedly disparaging article (in violation of the wire fraud
statute, id. s 1343); and Cdinton's allegedly false Jones testi-
mony (in violation of the obstruction of justice statute, id.
s 1503). Because of these "racketeering activities," Brown-
ing clainms, she suffered "injury to [her] business and proper-
ty." Am Conpl. p 135; see 18 U S.C. s 1964(c) (authorizing
a civil damages suit by "[a]lny person injured in his business
or property by reason of a [RICO violation").

Construi ng Browni ng's amended conplaint to allege injury
by a schenme to intimdate her into keeping her story secret--
that is, foregoing her "property right ... to market and sel
any description of her long-standing relationship with din-
ton"--the district court found this claimbarred by the four-
year statute of Iimtations for civil R CO clains because,
al t hough Browni ng al |l eges receiving threats back to 1992, she
did not sue until Septenber 1998. Browning, No. 98-1991
slip op. at 20-22. On appeal, Browning clainms (as she al so
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did in the district court) that her injury was her "[in]ability to
mar ket and publish [her] book," Appellant's Br. at 55, an

injury she clains to have discovered no earlier than "the

Spring of 1996," when she began "attenpting to find a
publisher,” id. at 49. Stated this way, her civil R CO claim
still fails. Putting aside whether the alleged conduct viol ates
the cited crimnal statutes and therefore constitutes racke-
teering activity, see 18 U S.C. s 1961 (listing crimes qualify-
ing as acts of racketeering), Browning pleads no facts sug-
gesting "sonme direct relation between the injury asserted and
the injurious conduct alleged"--in other words, proxinmte
causation, Holnes v. Secs. Investor Prot. Corp., 503 U S. 258,
268 (1992) (internal quotation marks and citation omtted).

Al t hough the threats and tel ephone calls leading to the "A

wor d" agreenent bear on Browning's charge that Cinton and

Li ndsey frightened her into not revealing her story, they have
nothing to do with the failure of any publisher to buy her

novel. Simlarly, the relationship between any evaporation of
interest in Browning' s book and the publication of The New
Yorker article is "too rempte.” 1d. at 269. Equally unper-

suasive is Browning's claimthat Cinton's allegedly fal se and
"def amat ory" Jones testinmony "injure[d] [her] ability to mar-

ket ... [her] book," Appellant's Br. at 55, for no factua

al l egations support this utterly conclusory contention. Link-
ing the alleged racketeering activity with her clainmed injury
requires, as the district court observed, "a huge leap in logic."
Browni ng, No. 98-1991, slip. op. at 23.

Browni ng's Bivens claim asserted against Cinton and
Li ndsey, alleges violation of her First Amendment rights
because Cinton, acting through Lindsey: (1) "threaten[ed]
[her] if she spoke publicly" about her relationship with din-
ton; and (2) "forced [her],"” by "threatening to defane her,"
not to use the words "adultery" or "affair"™ to describe that
relationship. Am Conpl. p p 138, 139 (internal quotation
marks omtted). Critical to a successful Bivens claim of
course, dinton and Lindsey nust have acted "under col or of
[federal] authority.” Bivens v. Six Unknown Fed. Narcotics
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Agents, 403 U. S. 388, 389 (1971). Browning theorizes that as
"officials at the highest |evel of the federal governnment," they
"used [their] office[s]" to "threaten and intim date" her. Ap-

pellant's Br. at 57. "All actions of a governnent official,"
however, "are not, sinply by virtue of the official govern-
ment's enpl oy, acconplished under the color of ... law"

Johnson v. Knowl es, 113 F.3d 1114, 1117-18 (9th Cr. 1997)
(affirmng a 12(b)(6) dism ssal of a section 1983 suit against a
state | egislator because the defendant's actions were rel ated

to his role as a nenber of his political party, not to his
position as an elected official, and therefore he was not acting
under color of state law) (internal quotation marks and cita-
tion omtted). To be "under color of authority,” the conduct
must be "cloaked with official power [and the official mnust]
purport[ ] to be acting under color of official right." Lopez v.
Vanderwat er, 620 F.2d 1229, 1236 (7th G r. 1980) (hol ding

that a state court judge's preparation of a crimnal conplaint
agai nst the defendant, and presentation of those charges to

hi nsel f, were actions taken under color of state law). As the
district court found, Browning alleges no facts suggesting

that dinton and Lindsey purported to act under col or of

official right, or in other words, that their alleged threats
(including to defane her) reflected anything nore than a

private dispute. See Gitchen v. Collier, 254 F.3d 807, 812-13
(9th Cr. 2001) (holding that a police officer's threat to bring a
def amation suit did not constitute action under color of |aw
because "[p]Jursuing private litigation [was] not abuse [of the

of ficer's] position or authority as a police officer"). Conclud-
ing otherwise would entirely eviscerate the "under col or of

aut hority" requirenent.

Finally, Browning' s counsel asserted at oral argunent that
the district court erred by dismssing the amended conpl ai nt
wi th prejudice. Because that argunent appears nowhere in
Browni ng's brief, however, we will not consider it. See
Corson, 899 F.2d at 50 n. 4.

V.

In sum we: (1) affirmthe dism ssal of the anmended
conpl ai nt agai nst all appell ees except former President din-
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ton; (2) affirmthe dism ssal of the defamation, false Iight
i nvasion of privacy, intentional infliction of enotional distress,
civil RICO, and Bivens clains against M. dinton; and (3)
reverse the dismissal of the intentional interference with
busi ness opportunity claimagainst M. Cinton (and the

rel ated conmon | aw civil conspiracy claim and renmand for
further proceedings. Wth respect to the |atter causes of
action, we enphasize that given the generous readi ng due
conplaints at this stage, we find only that Browning has
stated a clai mupon which relief could be granted. Assuning
the district court determnes that it either has diversity
jurisdiction over the remaining common-I|aw cl ai ns, see 28
US. C s 1332, or that it should retain supplenental jurisdic-
tion, see id. s 1367(c)(3), whether Browning can then survive
summary judgnment or ultimately prevail depends on whet her

she is able to produce evidence to support her allegation that
M. dinton intentionally interfered with her "conmercially
reasonabl e expectation" of publishing her book. Proceedings
in the district court nmust concern this narrow i ssue only.

The Federal Rules of G vil Procedure give the district court
all the authority it needs to prevent the use of discovery for
unrel ated purposes.

So ordered.
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