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Bef ore: Randol ph and Rogers, Circuit Judges, and
Wl liams, Senior Circuit Judge.

pinion for the Court filed by Senior Circuit Judge
WIlians.

WIlliams, Senior Crcuit Judge: |In early 1999 Darrel
Goodwi n was arrested by agents fromthe Drug Enforcenent
Admi ni stration ("DEA') who had just sold himcocaine. Al-
t hough testinmony suggested that at the time the market price
for a single kilogramof cocaine was above $27, 000, Goodwi n
had made a deal to buy three kilograns at a unit price of
$20, 000 each. On the day of his arrest, Goodw n paid about
$20,000 in cash and $1,500 worth of heroin toward the pur-
chase of the first two kilograns, with the bal ance to be paid
on the second kil ogram once he had sold the drugs. In
addi ti on, Goodwi n agreed to cone back the follow ng day to
pay for and collect the third kil ogram

Goodwi n argues that his case squarely fits the |Ianguage of
Application Note 141 to s 2D1.1 of the United States Sentenc-
ing Guidelines ("U.S.S.G"), which under sone circunstances
all ows (but doesn't require) a departure in a "reverse sting"
(a drug sal e by government agents to the defendant). Specif-
ically, the Note authorizes departure where the agent "set a
price ... that was substantially below the market value ...,"
| eadi ng the defendant to purchase a "significantly greater
gquantity" than he otherw se could have. At sentencing the
district court rejected the argunment as unsupported by the
evi dence. We cannot say that the district court erred in
denyi ng the departure, and accordingly affirm

* Kk %

In January 1999 DEA agents began working with a confi -
dential informant who introduced themto Goodwin. On three
occasi ons Goodwi n sold the informant and DEA Speci al Agent
Kennet h Abranms small anounts of heroin (totaling 56.8
grans), "fronting" Abrams and the informant on two occa-

1 As renunbered effective Novenber 1, 2002 fromthe forner
but identically worded Application Note 15.
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sions. During one of these transactions, Goodw n sold $3, 500
worth of heroin for only $2,450, with the remainder to be paid
later, and another time he sold $2,620 worth, requiring only
$1, 500 up front.

At sone point during these transactions Abrans and Good-
wi n began discussing the possibility of working together to
buy cocaine. At first, they discussed a transaction in which
they would split one kilo, toward whi ch Goodwi n woul d con-
tribute $10,000. Abrans told Goodwi n he had a source that
coul d sell cocaine for about $24,000 per kil ogram and that the
source could supply larger volunmes as well. Goodwi n said
that he--along with an unnaned partner--could cone up
with $37,000 toward a deal .

In early February Abrams brought Goodwin to neet Spe-
cial Agent Robert Val entine, who was posing as the source of
the cocaine. Valentine explained that he could sell Abrans
and Goodwi n five kilos for $100,000. In Goodw n's presence,
Agent Abrams gave Val entine $10,000 as a fake down pay-
ment; the record is obscure on the role of this paynent, and
Goodwi n makes no claimthat it was a part of the payment
made for his drugs in the offense of conviction. Goodwi n told
the agents that he could conme up with about $15,000 and "his
peopl e" could cone up with about $24,000.

A few days later, Goodwin net with Agents Abrans and
Val entine at a hotel. Goodwin said that he only had about
$20, 000 but that he was still interested in buying the cocaine.
Val enti ne asked Goodwin if he had any heroin to trade for
cocai ne. Goodw n produced 14 grans of heroin, worth about
$1, 500.

After sanpling the cocaine and approving its quality, Good-
win agreed to purchase three kilos for $20,000 each. He paid
$19, 870 for the first kilogram and gave the $1,500 worth of
heroin as a down paynent on the second, with further pay-
ment to cone fromstreet sales of the purchased cocai ne.

Goodwin was to return for the third kilogramthe foll ow ng
day. But as he left the roomwith the first two kilos, officers
arrested him

Page 3 of 10
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Goodwi n pled guilty to possession of 500 grams or nore of
cocaine with the intent to distribute, in violation of 21 U S.C
ss 841(a)(1) and 841(b)(1)(B)(ii). At Goodw n's sentencing
hearing, Agent Abrans testified that the price of cocaine at
that tinme was $26,000 or $27,000 per kilo in New York or
Mam , and that prices in Washington, D.C. were higher than
in New York or Mam . Abrans testified that the $20,000 per
kilo price agreed to by Goodwi n reflected a negotiated bul k
di scount. Goodwi n argued that the court should use its
di scretion to grant a downward departure because the agents
had i nduced his purchase with a price that was "substantially
bel ow t he market value.” U S . S.G s 2D1.1, Application Note
14.

Al though the ternms in which the district court judge dis-
posed of Goodwin's Application Note 14 theory are not crysta
clear, a fair reading is that he rejected both the claimthat the
sale was on ternms substantially bel ow market and the claim
t hat any bel ow market pricing i nduced a purchase of higher
vol urme- - bot h of which are necessary for a Note 14 depar-
ture. On the first elenment, for exanple, he said that he could
not "find that either the second or third kil ograns shoul d be
unattributable to M. Goodwi n," enphasizing the "substanti al
down paynent" and noting that Goodwi n "was expected,
obviously, to pay the rest. He wasn't given these drugs for
free." The latter phrase ("for free") strikes us as sinply a
hyperbol i c way of expressing the idea that Goodw n had not
shown the ternms to be markedly nore favorable than could be
expected in the market. In addition, the district court found
that the deal "was not induced by" the price.

For sentenci ng purposes the district court assigned Good-
win a base offense | evel of 28, which covers the range from?2
to 3.5 kilograns of cocaine (or its equival ent under the
Qui del i nes' drug equivalency table). US. S .G s 2DL.1(c) &
Application Note 10. It attributed the entire three kil ograns
of cocaine to Goodwi n, and may al so have included the 70.8
granms of heroin he sold the agents. But as the 70.8 grans of
heroin converts to only .354 kilos of cocaine, it did not affect
the of fense |l evel even if included.
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Goodwi n presents two argunents for reversal. First, he
argues that the court erred because the price for the first
ki | ogram of cocai ne--about $20,000 rather than upwards of
$27,000--was artificially low and triggered the court's power
to depart. Second, he says that the credit terns for the
second kil ogram were overly generous, because the agents
didn't have enough know edge of Goodwin's ability to profit-
ably distribute |arge amunts of cocaine, not to nmention his
reliability; the credit terns were thus the equival ent of |ower
prices, and therefore permt departure.

Finding no clear error in the finding that Goodwin failed to

show that the terns were substantially nore favorabl e than
in the market generally, we affirm

* Kk %

Congress has devised a "trichotony" for review of district

court resolution of Guidelines issues: "[Plurely |legal ques-
tions are reviewed de novo; factual findings are to be af-
firmed unless 'clearly erroneous'; and we are to give 'due

deference' to the district court's application of the guidelines
to facts.” United States v. Kim 23 F.3d 513, 517 (D.C. Cr.
1994) (citing 18 U.S.C. s 3742(e)); see also Buford v. United
States, 532 U.S. 59 (2001); United States v. Samoury, 74
F.3d 1341, 1343-44 (D.C. Gr. 1996). There is sone anbigui-
ty whether the district court's decision not to apply Note 14
i nvol ved a finding of fact (and thus should be revi ewed under
the "clearly erroneous"” standard) or an "application of the
guidelines to the facts" (and thus shoul d be revi ewed under
the internedi ate "due deference" standard). Certainly the
line between the two can be unclear. Conpare, e.g., United
States v. Brooke, 308 F.3d 17, 20-21 & n.4 (D.C. Cr. 2002)
(using clear error standard to revi ew whet her home confi ne-
ment woul d be "equally efficient as" incarceration), with Kim
23 F.3d at 517 (using due deference standard to revi ew

whet her defendant's actions constituted "nore than m ni nmal

pl anning"). Here, however, both parties assunme that the
standard is one of clear error. W accordingly apply that
standard, though noting that we would reach the sane out-
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cone if we used "due deference."” The defendant bears the
burden of proving by a preponderance of the evidence that he

is eligible for a downward departure. See, e.g., United States
v. Sachdev, 279 F.3d 25, 28 (1st Gr. 2002).

Application Note 14 states:

If, in a reverse sting (an operation in which a govern-
ment agent sells or negotiates to sell a controlled sub-
stance to a defendant), the court finds that the govern-
ment agent set a price for the controlled substance that
was substantially bel ow the market val ue of the con-
troll ed substance, thereby |leading to the defendant's
purchase of a significantly greater quantity of the con-
troll ed substance than his avail abl e resources woul d have
al l owed himto purchase except for the artificially | ow
price set by the governnent agent, a downward depar-
ture may be warranted.

US S. G s 2D1.1, Application Note 14. The sentenci ng
court's discretion to grant a departure therefore requires a
price that both is "substantially bel ow the market val ue" and
i nduces the defendant to purchase a "significantly greater
gquantity" than he otherw se could. See id.

W pause to observe three anmbiguities in the Note. First,
it appears to see a low price as an inducenent only in the
sense that it mght enable a potential buyer to stretch his
resources farther, i.e., it would increase the quantity that a
buyer is able to buy. Thus it seens to overlook the conven-
tional notion of price elasticity--the effect on the quantity
that a buyer, even one with anple resources, would be willing
to buy. After all, a person who is willing to buy only ten
units of a good at a unit price of $100, even though he has the
resources to buy many nore, mght well up his purchase if
the goods were offered at a unit price of $50. The Cuidelines
seemto offer no protection to the buyer whose willingness to
buy is drastically affected by a discount, so |long as the drugs
woul d have been within his ability to pay even if offered at
mar ket rates.
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Second, the Note's focus on how much a buyer's "avail abl e
resources" would allow himto purchase could be read to skew
the role of credit. Credit transactions allow a buyer to
purchase nore drugs than if he were required to pay cash up
front; if one read "avail abl e resources” to enconpass only
assets available for immediate transfer, a broad array of
transactions at market terns would qualify for the departure.
We do not read the term "avail abl e resources” so narrowy.
Rat her, we assune that access to credit on terns prevailing
in the market, is, |like cash, one of a buyer's "available
resources.” Thus a defendant cannot sinply assert that any
gquantity purchased on credit should be counted as nore than
his "avail abl e resources” woul d al | ow

Third, the Note says nothing explicit on how a court is to
det erm ne whether a purchase increnent induced by discount
pricing is "significant[ ]." Wile we would not hazard a com
plete definition of "significant” in this context, it nust at | east
forecl ose the use of Note 14 where the increase due to
favorable terms had no effect on sentencing at all--a matter
that turns largely on the CGuidelines' "brackets" for drug
quantities. (A judge whose sentencing within a bracket is
i nfl uenced by intra-bracket variations of course needs no
speci al authorization to make adjustments for any effect of
di scounts.) Here the nost relevant divide is at two kil ogramns
of cocaine (or its equivalent). At or above two kilos (all the
way up to 3.5), Goodwin would be at Level 28, which the
district court used. Belowtwo kilos (even by a hair, all the
way down to 500 grams), he would be at Level 26. See
US S.G s 2DL.1(c). Thus it makes no difference whether he
purchased two kil ogranms or three; relief would be proper
only if the alleged discount played a role in luring himup to
two (or its equivalent).

The district court reviewed the evidence and determni ned
t hat Goodwi n had received a di scounted bul k-rate price of
$20, 000 per kilogram Abrans had testified that the price
reflected a quantity discount. Wile Goodwi n's counsel ques-
ti oned Abrans about the price of individual kilogranms, he did
not elicit any testinony fromhim (or offer any other evi-
dence) to suggest that $20,000 per kilo was not within the
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normal market range for a two-or three-kilo delivery. A brief
revi ew of appellate decisions in narcotics cases suggests that
vol ume di scounts are indeed available in the drug world,

much as in lawful markets. See, e.g., United States v.
Thomas, 284 F.3d 746, 754 (7th Cr. 2002); United States v.
Pressler, 256 F.3d 144, 151 (3d Cr. 2001); United States v.
Wl son, 244 F.3d 1208, 1211 (10th Gr. 2001). Wile the
government did not offer affirmative evidence that the bul k

di scount here--roughly 25% off the per-kilo price for a single
kilo--conforned to nmarket realities for a two-or three-

kil ogramdeal, it was Goodwi n who bore the burden of

showi ng that Note 14 applied. See Sachdev, 279 F.3d at 28.

Nor can we say that the credit ternms--allowing Goodwin to
wal k away with $40,000 worth of cocai ne while paying only
$19, 870 in cash and $1,500 in heroin--change this analysis.
We agree with Goodwi n that overly generous credit ternms can
be the equivalent of a reduction in a cash price for purposes

of Note 14. But we see no clear error here. "Fronting," i.e.
a sale on credit with the bal ance expected to be repaid from
street sal e revenues, appears, like volune discounts, to be a

common practice in the drug market. See, e.g., United

States v. Ransey, 165 F.3d 980, 982 (D.C. Gr. 1999); United
States v. Tarantino, 846 F.2d 1384, 1395 (D.C. Cir. 1988).

I ndeed, Goodwi n hinself fronted drugs to Agent Abrams on

at least two occasions, despite knowing little about him

Thus the question is only whether the rel ati onship between
Goodwi n and the agents here was such that credit on this
scal e woul d not have been available to Goodwin in the actua
drug market. He asserts it would not:

The agents had no know edge of Goodwin's circum

stances, contacts, drug distribution network, or his expe-
ri ence dealing cocaine, and they did not require Goodw n
to confirmwhen he would be able to repay themthe
remai ni ng $18,500. No experienced drug seller would

have fronted a first-tine buyer a kil ogram of cocaine in
exchange for such a small anount of heroin w thout such
know edge. Mbdst |large scale drug sellers would require

Page 8 of 10
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cash, not heroin, in paynment. The agents were al so
likely aware of Goodw n's heroin addiction, and no expe-
rienced seller of drugs would have engaged in this trans-
action with a heroin addict. For these reasons, the
agents extended credit ternms for the second kil ogram

t hat never woul d have been available in an actual drug
mar ket .

Appellant's Br. at 13.

Perhaps this is true. But the paragraph notably fails to
cite any supporting evidence for its view of market behavior
Mor eover, the only case cited by Goodwi n as mani festing such
a view of the drug market, United States v. Panduro, 152
F. Supp. 2d 398, 407 (S.D.N. Y. 2001), involved a dealer front-
ing nmore than 15 tinmes the anount of cocaine fronted in this
case, and noted that the question of overly generous credit
terns was a "fact intensive inquiry." Id. at 407.

Furthernore, counsel rather clouds the facts with his de-
piction of the agents' virtually throw ng drugs at an unknown
purchaser. First, while the agents had had no cocai ne deal -
ings with Goodwi n, they had had two successful frontings of
heroin (al though, to be sure, on a snaller scale and with
Goodwi n the one who extended credit). And while Goodw n
says that the agents were aware of his heroin addiction (and
suggests that seasoned sellers would not deal with such an
addict), he prom sed them he would turn up with tens of
t housands in cash and he canme through with nearly $20, 000.
This is hardly behavi or consonant with Goodwi n's self-
depiction as a person unfitted by addiction for serious drug
dealing. 1In addition, he certainly presented hinself as an
experi enced cocaine dealer, telling the informant that he was
"continuing" to sell crack cocai ne but was unhappy with the
prices he was paying in light of the quantities he was pur-
chasing. And before the delivery was final, he sanpled the
cocai ne and comented on its quality, which was a sign of
experience (real or feigned). O course here we encounter a
general difficulty with Application Note 14: if the terns
of fered are "substantially" bel ow market |evels, one m ght
expect the buyer--unless a real neophyte--to snell a rat.

Page 9 of 10
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But we do not rely on that problem Here Goodw n has
sinmply failed to offer adequate proof of a material deviation
from market terns.

We thus find no clear error in the district court's conclusion
that Goodwin failed to prove that the agents set a price
(credit terms included) that was "substantially bel ow the
mar ket val ue" of the drugs.

The judgnment of the district court is

Af firned.
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