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Joseph DiBella, Richard M Sbaratta, Janmes D. Ellis, Jeffrey
B. Thomas and Gary L. Phillips. Roger K Toppins entered

an appear ance.

John Rogovin, Deputy Ceneral Counsel, Federal Conmuni -
cations Comm ssion, argued the cause for respondents. Wth
himon the brief were John E. Ingle, Deputy Associate
Ceneral Counsel, Laurence N. Bourne and Rodger D. Citron,
Counsel, Catherine G O Sullivan and Nancy C. Garrison
Attorneys, U S. Departnment of Justice.

David W Carpenter argued the cause for intervenors
Ameri can Tel ephone and Tel egraph Company, et al. Wth
himon the brief were Peter D. Keisler, James P. Young,
Mark C. Rosenblum WMark D. Schneider, John E. Benedict,

H Richard Juhnke, Charles C. Hunter, Catherine M Han-
nan, Jonathan Jacob Nadl er, Jason Oxman, Thomas F.

ONeil 11, WIlliamSingle IV, Teresa K Gaugler, Rodney L.
Joyce, Mary C. Al bert and Mdrton J. Posner. David L.
Lawson and Paul J. Zidlicky entered appearances.

Before: G nsburg, Chief Judge, and Randol ph and Tatel
Circuit Judges.

pinion for the Court filed by Crcuit Judge Tatel

Tatel, Crcuit Judge: Section 251(c)(6) of the Tel ecomu-
ni cati ons Act of 1996 requires incunmbent |ocal exchange
carriers to provide conpetitive |local exchange carriers with
space for the "physical collocation of equi pment necessary for
i nterconnection or access to unbundl ed network el enments at
[their] prem ses.” Responding to our opinion in GIE Service
Corporation v. FCC, which vacated the Federal Conmmuni ca-
tion Commission's first order inplenmenting section 251(c)(6)
"insofar as it enbrace[d] unduly broad definitions of 'neces-
sary' and 'physical collocation,' " the Comr ssion issued a new
order, which petitioners now challenge. They argue that (1)

t he Conm ssion's standard for coll ocatabl e equi pnent re-
mai ns overly broad because it permts collocation of any
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equi prent "necessary for interconnection or access" whether
or not it is "necessary" to place such equi prent "at the
prem ses"; (2) the Comm ssion unlawfully allowed the place-
ment of switching and routing equiprent, as well as equip-
ment containing multiple functions only some of which are
"necessary" for interconnection or access to network el e-
ments; (3) the Conmi ssion |acks authority to order incum
bents to physically connect collocating conmpetitive |ocal ex-
change carriers to each other; and (4) the Conm ssion's
space assignnment rules are unlawful. Finding petitioners
clains either neritless or waived, we deny the petitions.

In order to foster conpetition for |ocal tel ephone services,
Congress, in the Tel econmuni cati ons Act of 1996, authorized
conpetitive |ocal exchange carriers (CLECs) to place certain
equi prent within the prem ses of incunbent |ocal exchange
carriers (ILECS) so that CLECs could gain access to |ILECs'
networks. Specifically, section 251(c)(6) requires ILECs to
"provide, on rates, ternms, and conditions that are just, reason-
abl e, and nondi scrim natory, for physical collocation of equip-
ment necessary for interconnection or access to unbundl ed
network el ements at the premi ses of the |ocal exchange
carrier." 47 U S.C. s 251(c)(6). The statute provides certain
exceptions (not here relevant) for instances where an |ILEC
can denonstrate to a state conm ssion that "physical colloca-
tion is not practical for technical reasons or because of space
[imtations." Id.

Based on this statutory authorization, the Comm ssion is-
sued an order entitled Deploynent of Wreline Services O -
fering Advanced Tel econmuni cati ons Capability, 14 F.C. C.

Rcd. 4761 (1999), ("Collocation Order"), in which it outlined
the types of equi pnment that may be col |l ocated, established
standards for the assignnent of space within the ILEC s
facilities, and fashioned rules allocating the initial costs of
preparing collocation space. A detailed summary of this

Col l ocation Order appears in our decision in GIE Service
Corporation v. FCC, 205 F.3d 416, 420 (D.C. Cr. 2000). 1In

t hat case, although we affirmed the Conmi ssion's cost alloca-
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tion rule, we found defective its standards for the types of
equi prent col | ocatable and its space assignnent rules. The
flaws in the Comm ssion's prior ruling fell into three catego-
ries, which we outline below together with the Conm ssion's
responses on renmand. See Depl oynment of Wreline Services

O fering Advanced Tel ecomuni cations Capability, 16 F.C C
Rcd. 15,435 (2001) ("Remand Order").

Equi pnrent "necessary" for interconnection or access

In GTE, we found "inperm ssibly broad,"” 205 F.3d at 424,
the Conmi ssion's interpretation of the phrase "necessary for
i nterconnecti on or access,"” which allowed collocation of any
equi prent " 'used or useful' for either interconnection or
access to unbundl ed network el ements, regardl ess of other
functionalities inherent in such equi pnent," Collocation O der
p 28. The Conmission's interpretation, we observed, "ap-
pear[ed] to permt conpetitors to collocate equipnent that
may do nore than what is required to achieve interconnection
or access." GIE, 205 F.3d at 423.

Responding to this criticism the Conm ssion now deens
equi prent "necessary" for purposes of section 251(c)(6) only
"if an inability to deploy that equi pnment would, as a practical
econom c, or operational matter, preclude the requesting
carrier from obtaining interconnection or access to unbundl ed
network elements.” Remand Order p 21. In crafting this
new st andard, the Comn ssion rejected Verizon's argunent
that "necessary” nodifies the phrase "physical collocation,"
reasoni ng that "such a reading would wongly place [the]
focus on whether 'collocation' of the equi pnent is necessary,

as opposed to whether the equi pment itself, regardl ess of
its location in the network, is necessary for interconnection
[or] access to unbundled network elenents.” Remand O der
p 25 (enphasis added) (internal quotation marks omtted).

In Iight of its new standard, the Comm ssion al so reexam
ined its treatnment of switching and routing equipnent. In
the Coll ocation Order, the Conm ssion expressly declined to
require incunbents to collocate "equi pnent used excl usively
for switching," finding insufficient support in the record for
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such a requirenent. Collocation Order p 30. At the sane
time, however, the Comm ssion warned that it m ght "explore

requi ring such collocation in the future,” id.--precisely what
it did on remand from GTE. Benefitting froma "greatly
expanded record ... reflect[ing] ... parties' several years of

experience with the unbundl ed network access regine,"” the
Conmi ssion reversed course, Renmand Order p 51, concl uding
that smaller, nore nodern swi tching and routing equi pnent
may be entitled to collocation because it was "necessary” to
"access an unbundl ed | ocal loop's theoretical capability of
providing a tel econmuni cations service," id. p 46. The Com
m ssion declined to allow collocation of older, traditional
circuit switches, finding themunnecessary in |ight of the
availability of smaller, nore nodern swtches.

Wth regard to multi-functional equipnment--i.e., "equip-
ment that conbines functions that neet [the] equi pnment
standard with functions that would not neet that standard as
st and- al one functions,” Remand Order p 32--the Conm ssion
now al l ows collocation if (1) the "primry purpose and func-
tion ... as the ... carrier seeks to deploy" the equi pment are
to provide interconnection or access to unbundl ed network
elements; (2) any additional functions have a "l ogical nexus”
to that purpose; and (3) the additional functions do not
"affect the demand on the incunbent's space and ot her
resources so significantly as to increase the relative burden
on the incunmbent's property interests,” id. pp 36-40.

"Cross-connect” requirenent

In GTE, we vacated the Conmi ssion's decision to all ow
CLECs to connect their equipnment directly to that of other
collocating carriers "subject only to the same reasonabl e
safety requirenents that the [ILEC] inposes on its own
equi prent." Collocation Order p 33. The "obvious problent
with this so-called cross-connect requirenment, we thought,
was that it "inpose[d] an obligation on [I]LECs that ha[d] no
apparent basis in [a] statute [that] focuse[s] solely on connect-
i ng new conpetitors to [I]LECS' networks."” GIE, 205 F.3d
at 423. In its Remand Order, the Conmission elected to
mai ntai n the cross-connect requirenent, but in a nodified
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form Instead of allowing CLECs to provision (i.e., instal
and maintain) their own cross-connects, the Conm ssion now
requires ILECs to provision cross-connects upon request.
Remand Order p 62. The Conmi ssion inposed that require-
ment because "[i]f an incunbent ... refuses to provision
cross-connects between [ CLECs] collocated at the i ncum
bent's prem ses, the incunbent would be the only LEC that
could interconnect with all or even any of the [CLECs]
collocated at a common, centralized point--the central office.”
Id. p 63. 1In contrast, for two CLECs to exchange traffic
wi thout a cross connect,

each [CLEC] would have to carry its own tel econmuni -

cations traffic into its collocation space and then ... have
t he i ncunbent LEC transport that traffic over incum

bent -owned facilities to an interconnection point outside
the incunbent's premises. From[there], the other

[CLEC] would likely then carry the traffic back to its

own col | ocation space in the same central office to be
transported through the [ CLEC s] network.

Id. p 64. Such "back hauling,” the Comm ssion found, would

i npose "significant wasteful econom c costs" on CLECs that
"incunmbent LECs thensel ves do not face" and that woul d
"severely restrict the viability of conpetitive transport." Id.
pp 64 & n. 166, 63.

According to the Commi ssion, three separate provisions of
t he Conmuni cati ons Act support the new cross-connect re-
quirement. First, the Conm ssion found the cross-connect
requi renent authorized under section 201(a), which requires a
conmon carrier:

to furni sh such comuni cati on service upon reasonabl e
request therefor; and, in accordance with the orders of
the Conmi ssion, in cases where the Conm ssion, after
opportunity for hearing, finds such action necessary or
desirable in the public interest, to establish physica
connections with other carriers...

47 U.S.C. s 201. Second, an incunmbent's "refusal to provi-
sion cross-connects,"” the Conm ssi on concl uded, was an "un-
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just and unreasonabl e practice in connection with existing
services," Remand Order p 72, thus violating section 201(b)'s

requi renent that all "[c]harges, practices, classifications, and
regul ations for and in connection with such comunication
service ... be just and reasonable.” 47 U. S . C s 201(b).

Finally, because it felt ILECs woul d be operating in an
"unreasonabl e and discrimnatory manner if [they] refused to
provi de cross-connects between collocators,” Remand O der

p 79, the Commi ssion found the new cross-connect require-

ment aut horized by section 251(c)(6)'s requirenent of coll oca-
tion on such "ternms and conditions" as are "just, reasonabl e,
and nondi scrimnatory,” 47 U S.C. s 251(c)(6). Arguing that
GIE does not foreclose this result, the Comm ssion pointed

out that GIE nmerely rejects the notion that cross-connects
were col | ocat abl e equi pnent and never addresses whet her the

Conmi ssion "could require incunbent ... provisioned cross-
connects pursuant to the 'rates, ternms, and conditions' clause
of section 251(c)(6)." Remand Order p 81

Space assignnent rul es

Third and finally, in GIE, we vacated the Commi ssion's
space assignment rules. By banning ILECs fromrequiring
conpetitors to use separate entrances, or isolated roons or
floors, those rules left "conpetitors ... free to pick and
choose preferred space on the LECS' prem ses, subject only
to technical feasibility.” GIE, 205 F.3d at 426. Mdifying
t he space assignnent rules in response to GIE, the Conm s-
sion gave ILECs "ultimate responsibility"” for placenment of
equi prent. Remand Order p 90. An ILEC may al so provide
for the physical segregation of collocated equi prent "if the
proposed separated space is: (a) available in the same or a
shorter tinme frane as non-separated space; (b) at a cost not
materially higher than the cost of non-separated space; and
(c) is conparable, froma technical and engi neering stand-
point, to non-separated space.” Remand Order p 102. Under
the Remand Order, noreover, incunbents may require segre-
gated spaces only where "legitimte security concerns, or
operational constraints unrelated to the incunbent's ... com
petitive concerns, warrant them" Id. p 102. The Comm s-
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sion adopted this final requirenent after finding "based on

the record ... that there [was] sinply insufficient evidence to
support a finding that incunbent['s] security concerns require
physi cal separation of collocated equipnent ... in every
instance." Id. p 101. It also held that ILECs could require
separate entrances "where construction of such ... en-

trance[s] is technically feasible, and will neither artificially
del ay coll ocation provisioning nor materially increase the
requesting carrier's costs" and where an incunbent has "l e-
gitimate security concerns.” 1d. p 103.

Caimng the Conmi ssion "failed to heed this Court's man-
date" in GIE, Pet'rs' Opening Br. at 4, petitioner Verizon
Conmmuni cations, Inc., together with Bell South Corporation
and SBC Communi cations, Inc. (throughout this opinion we
shall refer to petitioners as "Verizon") now petition for re-
view. Verizon argues that (1) the Conmi ssion's new readi ng
of section 251(c)(6) is overly broad because it allows for the
col l ocation of equipnent "at the prenises” of ILECs even if
"interconnection or access" could be obtained through the use
of off-site equipnent, id. at 15 (internal quotation marks
omtted); (2) the Comm ssion acted unlawfully by all ow ng
CLECs to collocate switching or routing equiprment and by
permtting CLECs to collocate multifunctional equipnent
wi t hout denonstrating that each function is "necessary for
i nterconnection or access," id. at 16; (3) the Comm ssion has
no authority to order carrier-to-carrier cross-connects; and
(4) the new space assignment rules "grant conpetitors un-
warranted rights to control the specific |location of their
equi prent within the i ncunbent's prenmises,” id. at 17. In-
tervening in support of the Comm ssion are fourteen other
t el econmuni cati ons conpani es, | ed by AT&T Corporation

The familiar standard established by Chevron U S. A, Inc.
v. Natural Resources Defense Council, 467 U.S. 837 (1984),
governs our review of the Commi ssion's interpretation of a
statute it administers. Under this standard, we first deter-
m ne whet her Congress has "spoken to the precise question
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at issue,” and if not, we defer to any "perm ssible" agency
interpretation. Id. at 843. W do not understand Verizon to
be arguing that the Commission's interpretation fails Chev-
ron's first step, nor could such an argument succeed wth
respect to the agency's interpretation of section 251(c)(6) in
light of our express holding that the relevant statutory terns
are ambi guous. See GIE, 205 F.3d at 421 (holding that the
"disputed ternms at issue--'necessary,' 'physical collocation,’
and 'prem ses' ... are anbiguous in their meanings"). Con-
sequently, we "defer to the Conmission's interpretations if
they are reasonable and consistent with the statutory pur-
pose." 1d. Qur deference is particularly great where, as
here, the issues involve "a high |level of technical expertise in
an area of rapidly changi ng technol ogi cal and conpetitive
circunmstances.” Sprint Comms. Co. v. FCC, 274 F.3d 549,

556 (D.C. Cir. 2001). Wth this highly deferential standard in
m nd, we consider each of Verizon's argunents.

We begin with Verizon's claimthat the phrase "equi pnent
necessary for interconnection or access to unbundl ed network
el ements at the prem ses of the |local exchange carrier,"” 47
US. C s 251(c)(6), neans that CLECs may not place equi p-
ment on an |ILEC s prenises unless an off-site location is
i nfeasible. According to Verizon, the Conm ssion's interpre-
tation, which focuses on whether the equipnment is necessary
for interconnection or access "regardless of its location in the

network, " Remand Order p 25, "ignore[s] the pivotal phrase
at the end of the sentence, which nmakes clear that equi pnent
must be necessary ... at the prem ses of the | ocal exchange

carrier," Pet'rs' Qpening Br. at 20. The only sensible inter-
pretation of this |anguage, Verizon argues, is that "the adjec-
tive 'necessary' " "relates" to "both conponents of the com
pound prepositional phrase 'for interconnection or access ..

at the prem ses of the | ocal exchange carrier.' " Pet'rs' Reply
Br. at 4. Oherwise, "the 'prenmi ses' clause does no work at

all; it is sinply a redundant appendage.” Pet'rs' Qpening Br
at 20.

As the Comm ssion points out, on remand from GIE
Verizon nade an entirely different textual argunent, nanely,
that the word "necessary"” nodi fies "physical collocation," not
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"equi prent." See Comments of the Verizon Tel ephone Com
panies, Oct. 12, 2000 at 2 (requesting the Conm ssion "find
that the term ' necessary' nodifies the phrase 'physical collo-
cation of equipnent,' so that any physical collocation can be
ordered only where that collocation is 'necessary for intercon-
nection or access to unbundl ed network elements' "). The
Conmi ssion rejected that argunment, finding that the "nost
natural reading" of the statutory |anguage, as dictated by
"sinple grammar,"” is that the term "necessary" nodifies

"equi prent, " not "physical collocation.” Remand Order p 25.
Sei zing upon this variation, the Conmm ssion insists that Veri-
zon has waived its "at the prem ses” argunent. See High
Plains Wreless, LP v. FCC, 276 F.3d 599, 608 (D.C. Cir.

2002) (citing 47 U S.C. s 405(a)). W agree.

Conceding that it never presented to the Comnm ssion the
preci se textual argunent it raises now, Verizon argues that
"every facet of an argument” need not be presented to the
Conmi ssion as long as the "basic challenge to a Conm ssion
policy was reasonably flagged." Pet'rs' Reply Br. at 9 (cita-
tion and internal quotation marks omitted). The case Verizon
relies upon, Tine Warner Entertai nment Co. v. FCC, 144
F.3d 75, 81 (D.C. Cir. 1998), however, establishes a slightly
nore demanding test. There, we held that if "a petitioner
makes a basic challenge to a Conm ssion policy, but the
formul ation of the issue presented to us was not precisely as
presented to the Comm ssion, we ask whet her a reasonabl e
Conmi ssi on necessarily woul d have seen the question raised
before us as part of the case presented to it." 144 F.3d 75, 81
(D.C. Cr. 1998). Here, Verizon made a quite specific textua
argunent before the Conm ssion--that the word "necessary”
nodi fi es the phrase "physical collocation.” |In responding to
this argunent, the Comm ssion had no occasion to consider
the different textual argunment nmade here--that the word
"necessary" relates to the phrase "at the prem ses" as well as
to the phrase "physical collocation.” The textual argunent
Verizon nade before the Conm ssion does not logically inpli-
cate the one it makes now, as would have been the case if, for
exanpl e, the Conmi ssion, in order to arrive at its decision
woul d necessarily have had to determ ne the effect of the "at



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #01-1371 Document #684065 Filed: 06/18/2002

the prem ses" | anguage. 1In short, we do not believe that a
"reasonabl e Comni ssion necessarily would have seen” the
argunent Verizon now rai ses.

W& have expressed our concern about the effect on federa
"agencies' rightful role in statutory constructi on under the
Chevron framewor k" when petitioners fail "to present statuto-
ry challenges to ... agencies for initial resolution.” Line-
master Switch Corp. v. EPA, 938 F.2d 1299, 1309 (D.C. Gir.
1991). This case inplicates that concern. Chevron's second
step requires that we defer to an agency's interpretation of
anbi guous statutory provisions such as section 251(c)(6). By
failing to raise before the Conmmi ssion the textual argunent it
makes now, Verizon has deprived us of the Conm ssion's
expert judgrment, inforned by the pertinent policy consider-
ations, as to the relationship between the word "necessary"
and the phrase "at the premses.” Wre we to reject the
Conmmi ssion's wai ver argument, we woul d have to undertake
the very sort of freewheeling policy inquiry that Chevron
deference was crafted to avoid. This we may not do.

Qur conclusion that Verizon has waived its prinmary statuto-
ry claimlargely nmoots its challenge to the Comri ssion's
decision to allow collocation of switches and routers in certain
i nstances, as Verizon's argunents depend heavily on its asser-
tion that CLECs coul d feasibly |ocate such equi pnent off-
prem ses. Verizon, however, makes an additional argunent
that focuses nore precisely on the Conm ssion's reasoning
with respect to switches and routers rather than the general
standard for equipnment entitled to collocation. The Comm s-
sion determ ned that wthout a

switch[ ] or router, the local loop is nmerely a transm s-
sion nmediumtheoretically capable of carrying tel ecom
muni cations traffic. To access an unbundl ed | ocal |oop's
theoretical capability of providing a tel ecommunications
service, i.e., of accommodating the transm ssion of infor-
mat i on between or anong points specified by the user, a
requesting carrier nmust, as a practical, econom c and
operational matter, be able to switch or route traffic to
or fromthat | oop.
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Remand Order p 46 (internal quotation marks omtted). Ac-
cording to Verizon, this reasoning "has no apparent stopping
point: Every piece of equipnent in a conpetitor's network is
arguably necessary to conplete a call and thereby 'to access
an unbundl ed | ocal |oop's theoretical capability of providing
tel econmuni cations service.' " Pet'rs' Opening Br. at 24.

Al t hough acknow edgi ng the Conmi ssion's ruling that equip-

ment used for "call-rel ated databases, information services, or
operations support™ (i.e., back office equi pnment) "may not be
collocated,"” Pet'rs' Br. at 24 (citing Remand Order p 24),
Verizon insists that the Commission "failed to articul ate any
coherent limting principle to justify those exclusions" since a
"conpetitor could hardly conplete a call w thout using the
appropriate database to determ ne where a call mnust be

swi t ched- -t hereby maki ng such a database ' necessary' on the
same flawed reasoning that sw tching equipnment is supposed-

Iy necessary."” Pet'rs' Reply Br. at 12-13. Again, we dis-

agr ee.

To begin with, we think it inaccurate to say that the
Conmi ssion's reasoning has no limting principle. Putting
asi de the question of whether a call-rel ated database is "nec-
essary"” to access the functions of a local |oop, Verizon gives
us no reason to believe that the Conmi ssion's standard fails
coherently to exclude "operations support system equi pnent”
and ot her "troubl eshooting, billing or record-keeping" equip-
ment. Pet'rs' Reply at 12. Moreover, even with respect to
call-rel ated dat abases, given the heavy deference owed, the
di stinctions drawn by the Conmi ssion easily wthstand scruti -
ny. The Commission relied on the fact that sw tching and
routi ng equi pnent activates those capabilities of a | oop that
allow the loop to carry calls. That is not the case with call -
rel ated dat abases, which nerely allow the switch to identify
which local loop to activate but do not actually activate the
| oop's capabilities thensel ves.

Verizon next chall enges the Comm ssion's decision to all ow
collocation of nmultifunctional equipnent in certain circum
stances. According to Verizon, "that view of the Comm s-
sion's statutory authority is squarely foreclosed by this
Court's holding in GIE that the statute does not permt
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conpetitors to snmuggl e unnecessary functions into otherw se
necessary equi pnent."” Pet'rs' Opening Br. at 26. GIE
contai ns no such holding. Rather, GIE sinply expresses
concern over the Collocation Order's standard, which seened
to allow conpetitors to add any function that "lower[ed] costs
and increase[d] the services they [could] offer their custom
ers." GIE, 205 F.3d at 424. By contrast, the Remand Order
l[imts collocation of multifunctional equipnment to devices
whose "primary purpose” is interconnection or access to
unbundl ed network el ements and whose additional functions
have a "l ogi cal nexus" to this primary purpose, Remand

Order WV36-40. W find this statutory interpretation em -
nently reasonable, particularly since the statute speaks of
col | ocat abl e "equi prent™ not "functions." 47 U S.C.

s 251(c)(6).

Next, Verizon clains that the cross-connect requirenment
can be justified under neither section 201 nor section
251(c)(6). Relying on the general rule that "a specific statute
will not be controlled or nullified by a general one," Crawford
Fitting Co. v. J.T. G bbons, 482 U S. 437, 445 (1987), Verizon
first argues that the "general authority in section 201 sinply
does not enpower the Commi ssion to sidestep the specific
[imtation in section 251(c)(6) on the authorized use of collo-
cated equipnment." Pet'rs' Opening Br. at 38. Under the
Remand Order, however, cross-connects are no |onger coll o-
cated; rather, they are owned and nai ntained by the i ncum
bent. Thus, section 251(c)(6)'s limtations on collocatable
equi prent are irrelevant. Cf. Verizon Tel. Cos. v. FCC, 122
S.Ct. 1646, 1684 (2002) (noting in the context of section
251(c)(3) that "it takes a stretch to get from perm ssive
statutory silence to a statutory right on the part of incum
bents to refuse to conbi ne [unbundl ed network el enents] for
a requesting carrier").

The only issue, then, is whether the cross-connect require-
ment can be justified under either section 201(a) or (b).
Al t hough the Commi ssion explicitly invoked both subsections,
Verizon's opening brief never addresses section 201(b). Not
until its reply brief does Verizon argue that section 201(b)
m ght not apply even in the absence of section 251(c)(6),
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Pet'rs' Reply Br. at 22, but this cones too |ate, see Power Co.
of Am, L.P. v. FERC, 245 F.3d 839, 845 (D.C. Gr. 2001)

(finding argunents not in opening brief waived). W wll

thus affirmthe Conm ssion on that ground wi thout reaching

t he question of whether the Conm ssion reasonably invoked

ei ther section 201(a) or section 251(c)(6)'s "terns[ ] and condi -
tions" clause.

This brings us, finally, to Verizon's challenge to the space
assignment rules. According to Verizon, the "new rul es,
t hough superficially nore limted" than the previous rules
struck down in GIE, "nonetheless effectively allow conpeti -
tors to insist on their space preferences and apparently
prevent incunbents fromrequiring that conpetitors instal
their equi pnent in segregated space." Pet'rs' Opening Br. at
40. This argunent |acks nmerit. Attenpting to make the
current rule resenble the vacated portions of the previous
rul e, Verizon m scharacterizes both. For exanple, Verizon
states that "the default rule effectively remains what it was
before: |Incunbents apparently may not, as a general matter
requi re segregated collocation space and separate entrances."
Pet'rs' Opening Br. at 40 (enphasis added). This inaccurate-
Iy describes the Collocation Order; instead of mandating as a
"default" that incunmbents could not require segregated space
and separate entrances, that order prohibited their use com
pletely. See Collocation Oder p 42.

Turning to the current rule and m scharacterizing it as

wel I, Verizon argues that |ILECs' "security and efficiency
concerns apparently count for nothing in the Comm ssion's
calculus.” Pet'rs' Opening Br. at 41. The Conmi ssion, how

ever, abandoned the requirenent that CLECs be permtted

to control the placenment of equipnent; rather, the Remand
Order acknow edges that because "[a]n incunbent is far nore
famliar with the design and | ayout of its prem ses,” it should
have "ultimate responsibility" for determ ning where to place
equi prent. Remand Order p 90. NMbreover, rather than

banni ng separate entrances and segregated facilities outright,

t he Conmi ssion established a presunption against their use,

whi ch ILECs can rebut by showing that legitimte security
concerns require separate facilities or entrances, that the
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separate facilities are conparable from an engi neering stand-
point, that they are available on a simlar tine frame, and
that their use will not "materially" increase CLEC costs.
Remand Order p 102. Finally, the Conm ssion did not ignore

| LEC security concerns; rather, it found "insufficient evi-
dence to support a finding that [those] concerns require
physi cal separation of collocated equi prent fromthe i ncum

bent's own equi pment in every instance.” 1d. p 101

As Verizon's brief makes clear, it prefers a rule that "at a
mnimum permt[s] an incunbent, as a default, ... to deter-
m ne where in its central office ... conpetitors may instal

their equi pnent and the path they may take through those
buildings.” Pet'rs' Opening Br. at 40. But this is a policy
judgrment for the Conmmi ssion; nothing in the statute man-
dates such a result or disallows the path the Comni ssion here
has chosen.

M.
The petitions for review are deni ed.

So ordered.
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