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Board, were on brief. David S. Habenstreit and Ruth E
Burdi ck, Attorneys, National Labor Relations Board, entered
appear ances.

Bef ore: Henderson, Tatel and Garland, Circuit Judges.
pinion for the court filed by Crcuit Judge Henderson

Karen LeCraft Henderson, G rcuit Judge: Regal C ne-
mas, Inc. (Regal) petitions for review of a June 20, 2001
deci sion and order of the National Labor Rel ations Board
(Board or NLRB) finding that Regal violated sections 8(a)(1)
and 8(a)(5) of the National Labor Relations Act (NLRA or
Act), 29 U.S.C. s 158(a)(1), (a)(5), by refusing to bargain in
good faith with three union |ocals before converting to
"manager - operated” theaters and term nating its union-
represented projectionists. On review, Regal argues that the
Board erred in (1) concluding that Regal had a duty to
bargain over its conversion to nmanager-operated theaters; (2)
appl ying a "wai ver anal ysis" to the managenent rights clause
contained in the collective bargai ni ng agreenments between
Regal and the unions; (3) failing to find that one of the union
| ocal s had waived its right to bargain over Regal's conversion
decision by failing to tinely demand bargai ning; and (4)
ordering Regal to reinstate the term nated projectionists.
We find that Regal's contentions are w thout nerit and
therefore deny its petition for review and grant the NLRB' s
cross-application for enforcenent.

| . Background

A. Dedicated Projectionists and the Trend
Towar d Manager - Qperated Theaters

Regal is a Tennessee corporation that operates novie
theaters throughout the United States. Since its founding in
1989, Regal has expanded its business predom nantly through
the acquisition of existing theaters and smaller, regiona
theater chains. After an acquisition, Regal's practice has
been to eval uate the existing equi pment, physical |ayout and
personnel in order to determ ne whether to convert the
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theater into a "manager-operated"” theater. Joint Deferred
Appendi x (JDA) 484, 493-94. A typical novie theater em

pl oys a staff consisting of managers, assistant managers,
concessi oni sts, box office enpl oyees, ushers and projection-
ists. In a manager-operated theater, however, managers and
assi stant managers operate the projection equi pnment as part
of their regular duties, thereby elimnating the need to em
pl oy dedicated projectionists. Over the past ten years, the
general trend in the theater industry has been to elimnate
the projectionist position and to convert to nanager - operated
theaters. JDA 486.

Today, the duties of a projectionist generally include the
follow ng tasks: "threading” the filmthrough the projector at
t he begi nni ng of each showi ng and di sengagi ng the film at
each showing's end; nonitoring the films focus and vol une
at the outset of each showi ng; preparing newfilns for the
projector's continuous filmplatter by splicing together the
filmMs multiple reels; performng the "breakdown" of ol der
novi es that are no | onger being shown; changi ng novie
"trail ers" when necessary; fixing mnor projector problens,
such as broken belts and | oose splices; and cleaning both the
proj ection equi prent and the projection booth. JDA 163-71,
210-21, 363-70, 432-35. The work required of a projectionist
prior to the start of a film-threading the film pushing the
start button and checking the focus and vol une--takes ap-
proximately five to ten mnutes. JDA 202-03.

Not surprisingly, technol ogi cal advances have greatly sim
plified the projection process and have thus elim nated many
of the job duties originally performed by projectionists. As a
result of the so-called platter system for exanple, projection-
ists no |l onger need to change reels during a showi ng. JDA
190-91, 206-07. |In addition, a conputerized projection sys-
tem now opens the curtains, changes the |ighting, operates
t he sound system and automatically rewinds the film JDA
189-96. Many of these advances in projection technol ogy,
including the platter system occurred well before 1995, al-
t hough none took place after 1995 and before the present
litigation. JDA 208-09, 324, 351, 436-37.
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B. Regal's Bargaining History with the Union Locals

Regal 's petition for review stens fromits decision to
convert its novie theaters in R chnond, VA, Fort Wayne, IN
and Akron, OH to nanager-operated theaters. This decision

af fected the nmenbership of three local affiliates of the Inter-

nati onal Alliance of Theatrical and Stage Enpl oyees

(I ATSE): Local 370 (Richnond), Local 364 (Akron) and Loca
125 (Fort Wayne). W recount the rel evant bargaini ng histo-
ry between Regal and the three union |ocals bel ow.

1. Local 370

Regal acquired eight theaters in the R chnond, VA area in
1995. At the time of the acquisition, Local 370 had a coll ec-
tive bargai ning agreement with Regal's predecessor that cov-
ered the projectionist enployees at these theaters. JDA
529-539. Wth the collective bargai ni ng agreenent set to
expire on June 15, 1995, Regal gave Local 370 notice of its
intent to term nate the contract on April 17, 1995. JDA 602.
Meeting with union representatives on May 22, 1995, Regal
informed Local 370 of its intent to convert its Ri chnond
theaters to manager-operated and to elimnate the projection-
ist position. JDA 197-98, 497. Upon further discussions
wi th Local 370, however, Regal ultimately agreed to convert
only three of the eight theaters. JDA 172-76. Accordingly,
Regal and Local 370 entered into a collective bargaining
agreement covering the projectionist enployees at the re-
mai ning five theaters. JDA 586-92. The agreenent con-
tai ned a managenent rights clause, which read as foll ows:

The COVWPANY shall have the right to intro-

duce new or inproved work mnethods, facilities,

equi prent, machi nery, processes and procedures of
work and to change or elimnate existing nethods,
facilities, equi pment, machinery, processes and pro-
cedures or work ... and to automate[.] [T]he
COVPANY agrees to negotiate the effects [of such
deci si ons] on the enpl oyees.

Page 4 of 24
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JDA 590 (redundant phrase omitted). According to Regal
negoti ators, the purpose of the managenent rights cl ause was
to allow Regal to convert to manger-operated theaters wth-
out having to bargain with Local 370 beforehand. JDA 496.
The parties did not discuss the nanagenment rights cl ause,
however, during the 1995 negotiations.1 JDA 176, 268-70.
The agreenent between Regal and Local 370 was effective
from Novenber 24, 1995 to Novenber 23, 1997. JDA 586-92.

On Septenber 22, 1997, Local 370 wote to Regal request-
ing a neeting to discuss a new coll ective bargai ning agree-
ment. JDA 644-45. This letter crossed in the nail with a
letter fromRegal to Local 370 in which Regal gave notice of
its intent to convert to manager-operated theaters and to
elimnate the projectionist position as of Novenber 24, 1997.
JDA 640. Regal did offer to bargain, however, over the
effects of its decision. JDA 640. Although the parties nmet in
Cct ober 1997, Local 370 refused to bargain over the effects of
Regal ' s decision while Regal refused to bargain over the
decision itself. As a result, Regal term nated the remaining
projectionists at the end of their shifts on Novenber 23, 1997
and converted the five theaters to manager - oper at ed.

2. Local 364

Regal purchased Montrose Movies in 1994, thereby assum
ing its predecessor's bargaining relationship with Local 364,
the I1ATSE affiliate that represented dedicated projectionists
in the Akron, OH area. Although Regal and Local 364
entered into a collective bargai ning agreenment in 1994, the
parties began negotiations anew in 1995 when Regal pur-
chased two other theaters in the area. The parties eventually
reached agreenent on a contract that conbined all three
theaters under a single collective bargaini ng agreenent, ef-

1 The coll ective bargai ni ng agreenent between Local 370 and
Regal ' s predecessor contained a simlarly worded nanagenent
rights clause. Conpare JDA 525 with JDA 590. According to
Local 370, the purpose of that clause was to enable the enployer to
updat e equi pnent and to acconmodat e technol ogi cal changes in
projection work. JDA 199-200, 245-47.
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fective Cctober 13, 1995 to Cctober 12, 1997. JDA 580-85.
This contract contained a managenent rights clause identica
to the one included in Regal's collective bargai ni ng agreenent
wi th Local 370. Conpare JDA 583 with JDA 590. Once

agai n, however, the parties did not discuss the nanagenent
rights clause during the contract negotiations. JDA 443.

On July 21, 1997, Regal notified Local 364 that it intended
to convert to manager-operated theaters and to elimnate the
projectionist position. JDA 637. Local 364 responded to
Regal 's letter on August 25, 1997 and requested a neeting.

JDA 639. The parties had difficulty comunicating with one
anot her throughout Septenber and did not neet until Octo-

ber 8, 1997. JDA 444. At this neeting, Local 364 sought to
negotiate a new col |l ective bargai ni ng agreenent retaining the
projectionist position; Regal, however, was willing to discuss
only the effects of its conversion decision. JDA 444-46. No
nmeeting occurred after this date. Regal therefore term nated
the remai ning projectionists at the end of their shifts on

Cct ober 12, 1997 and converted its Akron theaters to manag-

er - oper at ed.

3. Local 125

Regal purchased seven theaters in the Fort Wayne, IN
area between 1993 and 1994. Local 125 represented the
dedi cated projectionists at these theaters and entered into
separate coll ective bargai ning agreenents with Regal for the
projectionists working at each theater. JDA 553-74. n
January 2, 1996, Regal notified Local 125 of its decision to
term nate these contracts and to convert to manager-operated
theaters. JDA 604. Regal subsequently agreed to delay the
conversion of three of the theaters, however, in exchange for
wage concessions. JDA 347-48, 358-62. The final contract
bet ween Regal and Local 125 contained a managenent rights
clause nearly identical to those included in its contracts with
Local 370 and Local 364. Conpare JDA 596 with JDA 583
and 590. Although Regal negotiators testified that the pur-
pose of the managenent rights clause was to allow Regal to
convert to manager-operated theaters without first having to
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bargain with Local 125, JDA 496, very little discussion of the
cl ause took place during the negotiations.2 JDA 349-51. The
agreement between Regal and Local 125 was in effect from
March 29, 1996 to March 28, 1997. JDA 593-99

On January 16, 1997, Local 125 contacted Regal in an
attenpt to negotiate a successor agreenent. JDA 605. Re-
gal soon infornmed the union, however, that it had decided to
convert the remaining Fort Wayne theaters to nmanager -
operated and to elimnate the projectionist position. JDA
606. Subsequent negotiations proved futile as Regal refused
to bargain over its conversion decision and Local 125 refused
to bargain over the effects of Regal's decision. As a result,
Regal terminated the remaining projectionists at the end of
their shifts on March 28, 1997 and converted the theaters to
manager - oper at ed.

C. The Board's Decision and Order

As a result of the foregoing events, the three Locals filed
unfair | abor practice charges against Regal. After investigat-
ing the clainms, the Board's CGeneral Counsel issued separate
conpl ai nts agai nst Regal, which were subsequently consoli -
dated for hearing and decision. After a hearing on the
consol i dated conpl aint, an Adm nistrative Law Judge (ALJ)
concl uded that Regal violated sections 8(a)(1l) and 8(a)(5) of
the NLRA, 29 U.S.C s 158(a)(1l), (a)(5), by refusing to
bargain with the Locals before converting to nmanager-
operated theaters and termi nating the union-represented pro-
jectionists. JDA 20. Rejecting Regal's argunments under
First National Miintenance Corp. v. NLRB, 452 U S. 666
(1981), and Dubuque Packing Co., 303 N.L.R B. 386 (1991),
the ALJ held that Regal had a duty to bargai n under
Fi breboard Paper Products Corp. v. NLRB, 379 U S. 203
(1964), and Torrington Industries, Inc., 307 N.L.R B. 809
(1992). JDA 16-17. Applying a waiver analysis, the ALJ
al so rejected Regal's argunent that the managenent rights

2 Discussion of the managenent rights clause was limted to

Regal 's authority under the clause to annex an entertai nment
center, called a "funscape," without first bargaining with Loca
JDA 349-51.
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cl ause authorized Regal to convert to nanager-operated the-
aters without first bargaining to i npasse. JDA 17-19. Last-
ly, the ALJ rejected Regal's argunent that Local 364 failed
to tinmely demand bargai ni ng over Regal's conversion deci -
sion. JDA 19. The ALJ then ordered Regal, anong ot her
renedies, to reinstate the termnated projectionists to their
former or substantially equival ent positions. JDA 20.

The Board adopted the ALJ's rulings, findings and concl u-
sions in its June 20, 2001 decision and order. JDA 9.
Adopting the ALJ's concl usion that Regal violated sections
8(a)(1l) and 8(a)(5) of the NLRA by refusing to bargain over
its conversion decision, the Board enphasi zed the ALJ's
finding that "the reclassification or transfer of bargaining unit
work to managers or supervisors is a mandatory subject of
bar gai ni ng where it has an inpact on unit work" and stated
that Regal "both transferred unit work to exi sting nmanagers
and al so hired new assi stant managers to perform [t hat
work.]" JDA 9. Wth respect to the nanagenent rights
cl ause, the Board concl uded that Regal's "deci sions were not
founded on any new technol ogi cal devel opnent” and that
"there was no clear and unm stakabl e wai ver of bargai ning
regarding the allocation of the work anmong different classifi-
cations of enployees.” JDA 9. The Board upheld the ALJ's
remai ni ng concl usi ons without comment and affirmed the
ALJ's renedial order.3 JDA 11

I1. Analysis

W address each of Regal's challenges to the Board's
findi ngs bel ow.

A. The Statutory Duty to Bargain

On review, Regal first argues that the Board erroneously
concluded that it had a duty to bargain with the Locals over

3 Although he concurred in the result reached by the Board
majority, Chairman Hurtgen di sagreed with the ALJ's reliance
upon Fi breboard and Torrington, as well as with the ALJ's applica-
tion of a waiver analysis to the managenent rights clause. JDA
11-12.

Page 8 of 24
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its decision to convert to nmanager-operated theaters and
thereby elimnate the projectionist position. Regal's argu-
ment includes two distinct clainms. First, Regal maintains
that the Board erroneously concluded that its conversion to
manager - operated theaters constituted a "transfer of bargain-
ing unit work." Second, Regal contends that the Board
applied the incorrect |egal standard to determ ne whet her
Regal had a duty to bargain.

We nust uphold the Board's factual findings "if supported
by substantial evidence on the record considered as a whole.™
29 U S.C s 160(e); Cobb Mech. Contractors, Inc. v. NLRB
295 F.3d 1370, 1375 (D.C. Cir. 2002). Thus, with respect to
findings of fact, we "may [not] displace the Board' s choice
between two fairly conflicting views, even though [we] would
justifiably have made a different choice had the matter been
before [us] de novo." Universal Canera Corp. v. NLRB, 340
U S. 474, 488 (1951). Reviewing the Board's construction of
the NLRA, including its classification of bargaining subjects
as "ternms and conditions of enploynent,” 29 U S. C s 158(d),
we afford the Board's judgnent "considerabl e deference,”

Ford Motor Co. v. NLRB, 441 U S. 488, 495 (1979). W
t heref ore uphold the Board's construction of the Act if it is
"reasonably defensible.” 1d. at 497.

Because substantial evidence supports the Board's finding
that Regal transferred bargaining unit work to managers and
assi stant managers, and because the Board acted reasonably
in adopting the ALJ's application of Fibreboard and Torring-
ton to the instant case, we uphold the Board' s concl usion that
Regal had a duty to bargain over its decision to convert to
manager - oper at ed t heaters.

1. Substantial Evidence

Regal argues that the Board erred in finding that its
conversion to nmanager-operated theaters resulted in a trans-
fer of bargaining unit work to managers and assi stant manag-
ers. Specifically, Regal mmintains that the Board' s "m schar-
acterization" stenmed fromthree factual errors, nanely (1)
"finding that there was any legally significant transfer of

Page 9 of 24
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work at all"; (2) "finding no 'link' between the change in
technol ogy and the decision to [convert] to manager-operated
theaters”; and (3) "finding that Regal 'hired new assi stant
managers to perform wunit work." Br. for Pet'r at 23, 25, 28
(quoting JDA 9). Because the Board's factual findings are
supported by "substantial evidence,"” however, Regal's sundry
chal | enges must fail. 29 U S C s 160(e).

First, Regal argues that "the Board erred in finding that
there was any legally significant transfer of work at all." Br.
for Pet'r at 23. Enphasizing the technol ogi cal advances t hat
have changed the projectionist position over the years, Rega
mai ntains that "[t]he assignnent of the few renmaining mni-
mal tasks to managers and assi stant nangers cannot, in any
real sense, be characterized as a transfer of work."” Id. at 24.
As the CGeneral Counsel correctly observes, however, we have
previously recogni zed that the transfer of |ess work than
occurred here is not a nere de mnims violation of the
enpl oyer's duty to bargain where the change results in the
| oss of bargaining unit jobs. Int'l Union, UAWv. NLRB, 381
F.2d 265, 266 (D.C. Cr), cert. denied, 389 U S. 857 (1967)
(finding adverse inpact on bargai ning unit where change in
conmpany's shipping nmethod resulted in | oss of six bargaining
unit jobs).4 Al though technol ogi cal advances have undoubt -
edly changed the scope of a projectionist's duties, the record
anply supports the Board' s finding that the typical projec-
tionist still performs a nunber of tasks. JDA 163-71, 210-21
363-70, 432-35. Gven the existence of such tasks, plus the
undi sputed fact that Regal's managers and assi stant manag-
ers assuned these tasks after the conversion to nanager-

4 Regal attenpts to distinguish International Union by arguing
that "nothing in the ... decision ... suggests that the work
underlying the jobs at issue had di sappeared; rather, the work
apparently continued to exist at full historic levels, the only differ-
ence being that the enpl oyer assigned it to a different work group.™
Reply Br. at 7. Regal's suggestion to the contrary notw thstandi ng,
the record anmply supports the Board's finding that Regal "contin-
ues to enploy the sane nethods and techni ques for show ng novies
that it enployed before it elinmnated the dedi cated projectionist
position." JDA 9; see JDA 207-09, 324, 351, 436-37.
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operated theaters, see Br. for Pet'r at 24, substantial evidence
supports the Board's finding that a "legally significant" trans-
fer of work occurred as a result of the conversion

Next, Regal asserts that the Board erred "in finding no
"l'ink' between the change in technol ogy and the decision to
[convert] to manager-operated theaters.” Br. for Pet'r at 25.
Al t hough the General Counsel concedes that "the notion
picture industry experienced a period of dramatic technol ogi -
cal change, resulting in the automation of numerous tasks
previously performed by projectionists,” Br. for Resp't at 43,
Regal maintains that "[t]he decision to elimnate the [projec-
tionist] position cannot be eval uated separately fromthe
decision to automate,” Br. for Pet'r at 27. Yet Regal's
argunent ignores a crucial fact: no advances in projection
technol ogy occurred after 1995 and before the present litiga-
tion. JDA 208-09, 324, 351, 436-37. Indeed, nost of the
t echnol ogi cal advances took place during the 1980s. JDA
208-09, 324, 351, 436-37. Notably, Regal does not chall enge
the ALJ's conclusion that "the sane duties that the union
proj ectionists had been performng ... prior to the [conver-
sion] are still required and perforned.” JDA 18. Substanti al
evi dence thus supports the Board' s conclusion that Regal's
"deci sions were not founded on any new t echnol ogi cal devel -
opnment." JDA 9.

Finally, Regal argues that the Board erred "in finding that
Regal 'hired new assistant managers to perform unit work."
Br. for Pet'r at 28 (quoting JDA 9). The Board's concl usion
stemmed fromthe AL)'s explicit finding that Regal hired
assi stant managers to replace, at least in part, the term nated
projectionists. JDA 16-17. Regal maintains that its payrol
records "do not permt a conclusion that Regal hired new
assi stant managers to replace the projectionists on a one-for-
one basis.”™ Br. for Pet'r at 28. Any increase in nanagenent
staffing may be expl ai ned, Regal asserts, by normal seasona
fluctuations in business, the release of a bl ockbuster film
("Titanic") and the tenporary need to train nmanagers and
assi stant managers to performprojectionist duties. Reply
Br. at 8-11. Neither the Board nor the ALJ concl uded,
however, that Regal hired new assi stant managers to repl ace
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the projectionists on a one-for-one basis. JDA 16 n.2 ("I find
that some new assi stant nmangers have repl aced proj ec-
tionist[s] although not necessarily on a quid pro quo basis.").
In addition to Regal's payroll records, JDA 73-115, testinoni-
al evidence supports the Board' s conclusion that Regal hired
some additional managerial enployees to perform projection-
ist duties after the conversion to manager-operated theaters,
JDA 187-88, 227-31, 295-98. Although the evidence presents
"two fairly conflicting views" of Regal's staffing increases
after the conversion, Universal Canera, 340 U. S. at 488
substanti al evidence supports the Board' s findings.

2. The Reasonabl eness of the Board's Approach

Havi ng concl uded that substantial evidence supports the
Board's finding that Regal's conversion to nmanager - operat ed
theaters resulted in a transfer of bargaining unit work, we
now consi der Regal's claimthat the Board applied the incor-
rect legal standard to determ ne whether Regal had a duty to
bargai n over the conversion decision itself. On review, Rega
mai ntai ns that the Board did not engage in the proper
bargai nability anal ysis because it inplicitly "relied on the
approach of Torrington to the exclusion of the approach in
First National Mintenance.” Br. for Pet'r at 22. dven
our decision in Rock-Tenn Co. v. NLRB, 101 F.3d 1441 (D.C
Cr. 1996), which upheld as reasonable the Board' s application
of Fibreboard and Torrington to a subcontracting deci sion
that turned on | abor cost considerations and involved " 'the
same work under simlar conditions of enploynment,’” " id. at
1446 (quoting Fi breboard, 379 U S. at 213), we nust reject
Regal ' s chal | enge

a. The Legal Framework

Under section 8(a)(5) of the NLRA, an enpl oyer conmits
an unfair |abor practice by "refus[ing] to bargain collectively
with the representatives of his enployees.” 29 US.C
s 158(a)(5). The obligation to "bargain collectively" requires
an enployer to "confer in good faith with respect to wages,
hours, and other terns and conditions of enploynent."” 1d.
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s 158(d). An enployer thus violates section 8(a)(5) by unilat-
eral ly changing an existing termor condition of enploynment

wi thout first bargaining to inpasse.5 Litton Fin. Printing
Div. v. NLRB, 501 U S. 190, 198 (1991).

The Suprenme Court has interpreted the statutory phrase
"terns and conditions of enploynment” in two well-known
decisions. In Fibreboard Paper Products Corp. v. NLRB
379 U. S. 203 (1964), the Court considered whether a conpa-
ny's decision to hire an i ndependent contractor to perform
mai nt enance work previously perfornmed by union enpl oyees
violated the NLRA. Noting that "the [c]onpany nerely
repl aced existing enployees with those of an independent
contractor to do the sane work under simlar conditions of
enpl oyment, " id. at 213, the Court held that the conpany's
decision to "contract out" its maintenance work fell within the
phrase "ternms and conditions of enploynment” and, conse-
quently, its unilateral action violated the NLRA, id. at 215.
The Court cautioned, however, that its decision "does not
enconpass other fornms of 'contracting out' or 'subcontracting
which arise daily in our conplex econony." Id.

Nearly two decades |l ater, the Suprenme Court further de-
fined the duty to bargain in First National M ntenance
Corp. v. NLRB, 452 U S. 666 (1981), which involved the
conpany's decision to cancel a service contract following a fee
di spute and its subsequent firing of the union enployees it
had hired to work on the cancelled job. In First Nationa
Mai nt enance, the Court identified three types of nanage-
ment decisions: (1) those that have "only an indirect and
attenuated i npact on the enploynment rel ationship,” such as
deci si ons regardi ng advertising and financing; (2) those that
"are al nost exclusively 'an aspect of the relationship' between
enpl oyer and enpl oyee,"” such as decisions related to produc-
tion quotas and work rules; and (3) those that have "a direct
i npact on enploynment ... but [have] as [their] focus only the

5 An enpl oyer who violates section 8(a)(5) also derivatively vio-
| ates section 8(a)(1), which makes it unlawful for an enployer "to
interfere with, restrain, or coerce enployees in the exercise of"
their statutory labor rights. 29 U S.C s 158(a)(1).
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econom c profitability of" the business. 1d. at 676-77 (quot-
ing Chem & Alkali Wrkers v. Pittsburgh Plate d ass Co.

404 U. S. 157, 178 (1971)). The Court concluded that the

enpl oyer's decision to close part of its business belonged in
the third category. 1d. at 677. Such decisions require man-
dat ory bargai ning, the Court reasoned, "only if the benefit,
for | abor-managenent relations and the collective-bargaining
process, outwei ghs the burden placed on the conduct of the
business.” Id. at 679. Applying this balancing test, the
Court held that the conpany did not have an obligation to
bargai n before closing part of its business for purely econom
ic reasons. 1d. at 686. Although the Court "intimte[d] no
view as to other types of nmanagenent decisions, such as plant
relocations ... [and] other kinds of subcontracting," id. at
686 n.22, it did observe that "Fibreboard inplicitly engaged in
[the bal anci ng] anal ysis" described above, id. at 679.

Despite the Supreme Court's observation that Fi breboard
and First National Mintenance represent a consistent ana-
| ytical approach by which to determ ne the subjects of manda-
tory bargaining, the Board's attenpts to integrate the two
deci si ons have generated sone degree of confusion. Quided
by the principles of First National Mintenance, the Board
subsequent |y devel oped a burden-shifting test in Dubuque
Packing Co., 303 N.L.R B. 386 (1991), enforced in rel evant
part sub nom United Food & Comercial Wrkers Loca
150-A v. NLRB, 1 F.3d 24 (D.C. Gr. 1993), to determ ne
whet her an enpl oyer's decision to rel ocate bargai ning unit
wor k necessitated mandatory bargaining.6 W affirned the

6 Under Dubuque Packing's burden-shifting test, the CGenera
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Counsel rmnust first establish a prima facie case "that the enployer's

deci sion involved a relocation of unit work unacconpanied by a

basi ¢ change in the nature of the enployer's operation.” Dubuque
Packing, 303 NL.R B. at 391. |If the Ceneral Counsel successfully

establishes a prina facie case, the burden shifts to the enployer to
denonstrate that (1) "the work performed at the new | ocation varies

significantly fromthe work performed at the forner plant;" (2)
"the work performed at the forner plant is to be discontinued

entirely and not noved to the new location;" or (3) "the enployer's

deci sion involves a change in the scope or direction of the enter-
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Board's decision on review, stating that the test "accords with
[ Supreme Court] precedent [and] is fully defensible.” United
Food, 1 F.3d at 32. The Board did not apply Dubuque's
burden-shifting test in Torrington Industries, Inc., 307

N. L. R B. 809 (1992), however, because the case involved not a
rel ocati on deci sion but a subcontracting decision, factually
simlar to Fibreboard, in which the enployer sinply replaced
unit enpl oyees with non-unit enpl oyees to performthe sane
work. Gven that the Supreme Court had al ready addressed
this formof subcontracting in Fibreboard, the Board rea-
soned that "there is no need to apply any further tests in
order to determ ne whether the decision is subject to the
statutory duty to bargain." Id. at 810.

b. Regal's Chal |l enge

Here, the Board affirmed the ALJ's conclusion that the
Fi br eboar d/ Torri ngt on approach governed Regal's decision to
convert to manager-operated theaters and thereby elimnate
the projectionist position. This conclusion stenmed directly
fromthe ALJ's determ nation that Regal "has continued to
operate the sane business at the sane |ocations and the only
change is in the identity of the enpl oyees doing the work."
JDA 16. On review, Regal maintains that the Board' s deci -
sion cannot be sustained due to its reliance upon Torrington
a decision that, in its view, "creates a virtual 'per se' rule that
is inconpatible with the test established in First Nationa
Mai ntenance."™ Br. for Pet'r at 17. Because the Board's
decision is both "reasonably defensible,” Ford Mtor Co., 441
U S. at 497, and consistent with this court's precedent, see,
e.g., Rock-Tenn, 101 F.3d at 1446, we reject Regal's chall enge.

Regal 's argunent relies chiefly upon the Third Circuit's
decision in Furniture Renters of America, Inc. v. NLRB, 36
F.3d 1240 (3d Gr. 1994), which criticized the Board for

prise." 1d. Aternatively, the enployer may show that either (1)

"l abor costs ... were not a factor in the decision" or (2) even if they
were a factor, "the union could not have offered | abor cost conces-
sions that could have changed the enployer's decision to relocate.”

I d.
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appl ying the Torrington standard to an enployer's decision to
subcontract delivery services because of enployee theft.

Noting that "[i]nflexibly applied, the holding in Torrington is
at odds with the principles of Fibreboard and First Nationa

[ Mai ntenance] ," id. at 1247, the Third Circuit decried "the
Torrington manner of exam ning [a] decision to subcontract

only to see whether it is anal ogous to Fi breboard' s genera
factual franmework™ as "sinplistic and ... potentially ham
handed," id. at 1248. Determ ning whether a subcontracting
deci si on requi res mandat ory bargai ni ng necessitates, the

Third Circuit reasoned, an exam nation of the reasons noti -
vating the decision. 1d. Cting the Third Grcuit's favorable
di scussi on of Dubuque, id. at 1246-48, Regal argues that the
Board shoul d have applied Dubuque's burden-shifting frame-

work to Regal's decision to convert to nanager-operated

t heaters

The Third Crcuit's criticisnms of Torrington aside,7 we have
long held that "[t]he allocation of work to a bargaining unit is
a '"termand condition of enmploynment' "and that "an enpl oyer

7 Al though Regal correctly observes that Geiger Ready-M x Co.
of Kansas City v. NLRB, 87 F.3d 1363, 1369 (D.C. Cr. 1996)
(hol ding that Board reasonably relied upon "transfer of unit work"
approach in case involving doubl e-breasted enpl oyer), cited Furni-
ture Renters with approval, the Geiger decision maintained that
"the [court's transfer of work] approach ... is not inconsistent with
the Third Crcuit's analysis in Furniture Renters.” Specifically, the
court stated that "[t]he Third Crcuit rightly pointed out that
whet her unilateral action violates the [ NLRA] depends |ess on the
"formthat the enployer's decision takes' and nore on the 'reasons
nmotivating the decision." " 1d. (quoting Furniture Renters, 36 F.3d
at 1248 n.4 (enphasis in original)). The court recognized, however,
that "[a] change in the enployer's established use of its union and
nonuni on sides in work assignments will al nost always involve
factors within the union's control." 1d. (enphasis in original).
Accordingly, transfer of work decisions will alnost always be suit-
able for resolution within the collective bargaining framework. See
id. The unusual contracting decision in Furniture Renters--where
t he enpl oyer hired a subcontractor because of enployee theft--is
thus the exception, not the rule, where transfer of work decisions
are concer ned.
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may not unilaterally attenpt to divert work away froma

bargai ning unit without fulfilling [its] statutory duty to bar-
gain." Road Sprinkler Fitters Local Union No. 669 v.

NLRB, 676 F.2d 826, 831 (D.C. Cr. 1982) (review ng "doubl e-
breasted" operation in which single enployer transferred unit
work fromunion side of firmto non-union side of firm. W
have |ikew se recogni zed that "First National Mintenance is

i napposite” to transfer of work cases in the context of double-
breasted operations, finding Fibreboard to be the "nore apt
precedent.” Road Sprinkler Fitters Local Union No. 669 v.
NLRB, 789 F.2d 9, 16 n.22 (D.C. Cir. 1986) (reaffirmng "the
principle that the diversion of bargaining unit work is a
mandat ory subj ect of bargaining").

Most recently, in Rock-Tenn, we upheld the Board' s appli -
cation of Fibreboard to an enployer's decision to permanently
subcontract its trucking operations to a third party, thereby
elimnating the unit work previously perforned by the em
pl oyer's uni on-represented drivers. Rock-Tenn, 101 F. 3d at
1446. Concluding that the Board "perm ssibly distinguishe[d]
what it calls a Fibreboard subcontract froma rel ocation
decision,” i.e., the type of decision at issue in Dubuque
Packi ng, we held that it is "a perm ssible reading of the
[NLRA] in light of the Suprene Court opinions to hold that
when a subcontracting deci sion turns on | abor cost consider-
ations and involves 'the sane work under simlar conditions of
enploynment,' it is a prototype Fi breboard case regardl ess of
the alleged futility of bargaining." 1d. (quoting Fi breboard,
379 U.S. at 213).

Al t hough the instant case involves a transfer of unit work
to managers and assi stant managers, and not a transfer of
unit work to an outside subcontractor, we find this distinction
to be irrelevant. \What matters, in our view, is that Regal
i ke the enployer in Rock-Tenn, transferred " 'the sane
work' " performed by the union-represented projectionists to
its managers and assi stant managers " 'under simlar condi-
tions of enploynment,' " and did so, not because of technol ogi-
cal change but, instead, to reduce its |labor costs. I1d. Gven
our conclusion that substantial evidence supports the finding
that Regal's conversion to nanager-operated theaters result-
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ed in a transfer of bargaining unit work, we find the ALJ's
| egal approach, adopted by the Board, to be "reasonably
defensi ble.” Ford Mdtor Co., 441 U S at 497.

B. The Managenent Ri ghts d ause

Next we address Regal 's argunent that the Board errone-
ously interpreted the managenent rights clause contained in
the coll ective bargai ni ng agreenents between Regal and the
Locals. According to Regal, the Board erred in applying a
wai ver anal ysis to the managenent rights clause because the
cl ause arguably covered Regal's decision to convert to manag-
er-operated theaters. Thus, Regal nmintains, the Board
shoul d have anal yzed t he managenent rights clause under
standard contract |aw principles. This argunment fails.

Al t hough a union may waive its statutory protection against
an enployer's unil ateral changes in subjects of mandatory
bargai ning, we will not infer such a waiver froma genera

contractual provision unless the waiver is " 'clear and unm s-
takable.” " Honeywell Int'l, Inc. v. NLRB, 253 F.3d 125, 133
(D.C. Gr. 2001) (quoting Metro. Edison Co. v. NLRB, 460

U S 693, 708 (1983)). In determ ning whether a union has

clearly and unm stakably waived its bargaining rights, we

consi der the | anguage of the collective bargai ni ng agreenent

as well as the bargaining history between the parties "when it
is crucial to understandi ng the purpose behind the contractua

| anguage." Local Union No. 47, IBEWv. NLRB, 927 F.2d

635, 640 (D.C. Cir. 1991). \Waiver analysis does not apply,
however, if a collective bargai ning agreenent "covers" the
chal | enged action. NLRB v. United States Postal Serv., 8

F.3d 832, 836-37 (D.C. Gir. 1993) (USPS). Unlike waiver, by
whi ch a union knowi ngly and voluntarily relinquishes its right
to bargain, if a subject matter is "covered by" a collective
bar gai ni ng agreenment, "the uni on has exercised its bargaining
right and the question of waiver is irrelevant.” Dep't of Navy
v. FLRA, 962 F.2d 48, 50 (D.C. Gr. 1992). In such a case,
"the resolution of the refusal to bargain charge rests on an
interpretation of the contract at issue.” USPS, 8 F.3d at 837.
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Applying a wai ver analysis, the Board concluded that the
managenent rights clause did not constitute a "clear and
unm st akabl e wai ver of bargaining regarding the allocation of
the work anong different classifications of enployees.” JDA
9. Relying upon our decision in USPS, 8 F.3d at 836- 38,
Regal argues that the Board shoul d have applied a "covered
by" anal ysis to the managenent rights clause. Specifically,
Regal argues that the managenent rights cl ause, which ex-
pressly authorized Regal "to introduce new or inproved work
met hods ... processes and procedures” and "to change or
elimnate existing ... procedures or work," JDA 583, 590,
596, inplicitly afforded Regal "the right to change or elim-
nate projectionist work” without first bargaining, Br. for Pet'r
at 32-33. Regal attenpts to buttress its reading of the
managenent rights clause by enphasi zi ng, anong ot her con-
textual factors, the fact that the parties adopted the clause
only after Regal had nmade known to the Locals its intent to
convert all of its theaters to manager-oper at ed.

Regal 's reliance on USPS is m splaced. Although Rega
correctly observes that we rejected the Board' s "crabbed
readi ng of the 'waiver'/'covered by' distinction" in USPS--a
readi ng which relied upon the fact that the nanagenent
rights clause did not specifically refer to the type of enployer
decision at issue in the case--Regal overlooks crucial differ-
ences between the managenent rights clause at issue in
USPS and its own. USPS, 8 F.3d at 838. The broadly
wor ded managenent rights clause in USPS gave the Posta
Service "the exclusive right" "[t]o hire prompte, transfer
assign, and retain enployees in positions within the Posta

Service," "[t]o maintain the efficiency of the operations en-
trusted to it" and "[t]o determ ne the nmethods, neans, and
personnel by which such operations are to be conducted." 1d.

at 835. Rejecting the Board's waiver analysis, we held that
t he above | anguage "covered" the Postal Service's unilatera
deci sion to change the work schedul es of its enployees. 1d.
at 838.

Here, Regal advocates a nore expansive readi ng of a nuch
narrower managenent rights clause. Unlike the clause in
USPS, id. at 835, Regal's managenent rights clause does not
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grant the authority to "hire, pronote, transfer, assign, and
retain enpl oyees,” see JDA 583, 590, 596. As the CGenera
Counsel observes, the plain | anguage of the cl ause invol ves
"only the right to introduce new technol ogy, machinery, and

met hods for the projectionists to execute the tasks they are to

perform™ Br. for Resp't at 37. 1In fact, the clause nentions
"enpl oyees™ only with respect to Regal's obligation "to nego-
tiate the effects [of such decisions] on the enpl oyees.” JDA

583, 590, 596. Regal thus fashions its "covered by" argunent
around the | anguage giving it the authority to change or
el i mi nate existing nmethods, procedures "or work." JDA 583,
590, 596. But Regal's actions here are not enbraced by the
literal |anguage of the managenent rights clause. As dis-
cussed above, the record shows that Regal's decision invol ved
no change in the "nethods" or "procedures” of projection and
no elimnation of "work." Rather, Regal nerely transferred
to managers work that was previously done by projectionists.
Mor eover, we have previously cautioned that "the canon of
ej usdem generis ('of the sane kind or class') counsel s agai nst
readi ng [a] general phrase to include conduct wholly
unli ke that specified in the i mediately preceding list of
prohi bited acts.”™ Mhave Elec. Coop., Inc. v. NLRB, 206
F.3d 1183, 1191-92 (D.C. Gr. 2000). W therefore find that
t he | anguage of the managenent rights clause fails to support
Regal 's argunent that the clause authorized its unilatera
decision to convert all of its theaters to nanager-oper at ed.

The bargai ning history between Regal and the Local s
likewise fails to support Regal's claim Although Regal re-
peat edl y enphasi zes that it nade known to the Locals its
intent to convert all of its theaters to nmanager-operated
before they separately agreed to the managenent rights
cl ause, Regal "does not and apparently [cannot] show t hat
any specific discussions occurred during negotiations that
equated or tied in that "intention'" with its introduction of the
managenent rights clause.” JDA 18. Absent such affirma-
tive evidence, we are loath to conclude that a union would
knowi ngly agree to a clause that would effectively permt the
enpl oyer to unilaterally extinguish the bargaining unit alto-
gether. Hence, Regal's argunent that the Locals should
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have understood that the managenent rights clause permt-

ted Regal to elimnate the projectionist position sinmply fails.
Accordingly, we affirmthe Board' s conclusion that the Locals
did not clearly and unm stakably waive their right to bargain
over the transfer of unit work to non-unit enployees. See
Honeywel I Int'l, 253 F.3d at 133.

C. Failure to Tinely Request Bargai ning

Asserting that Local 364 failed to tinely denmand bar gai n-
ing over the effects of its conversion decision, Regal further
argues that Local 364 should be deened to have waived its
right to bargain over the conversion decision itself. Because
t he Boar d--uphol ding the ALJ's decision w thout conmmrent--
reasonably concluded that a nore pronpt response to Regal's
conversion deci sion would have been futile, we reject Regal's
chal | enge.

If an enpl oyer gives a union advance notice of its intention
to make a change to a termor condition of enploynent, "it is
i ncumbent upon the [u]lnion to act with due diligence in
requesting bargaining” in order to avoid waiving any of its
clains under the NLRA. ol den Bay Freight Lines, 267
N. L. R B. 1073, 1080 (1983). A wunion is "not required to go
t hrough the notions of requesting bargaining," however, if it
is clear that an enployer has made its decision and will not
negotiate. Gatiot Orty. Hosp., 312 N.L.R B. 1075, 1080
(1993), enforced in relevant part, 51 F.3d 1255, 1259-60 (6th
Cr. 1995). The Board does not require "futile gestures," id.
because "[n]otice of a fait acconpli is sinply not the sort of
timely notice upon which the waiver defense is predicated,”
Int'l Ladies' Garnent Workers Union v. NLRB, 463 F.2d
907, 919 (D.C. Gr. 1972).

On review, Regal argues that Local 364 waived any right it
may have had to demand bargai ning by not being available to
meet until October 8, 1997, alnost three nonths after Rega
originally notified the Local of its conversion decision and
only days before the decision's inplenentation. Noting that
"a formal request to bargain about [Regal's] decision would
[ have been] futile,"” the ALJ concluded that Local 364's "fail-
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ure to quickly respond to [Regal's] notice ... is no defense to
[Regal 's] unilateral action.” JDA 19. The record provides

substantial support for the ALJ's conclusion. As the CGenera
Counsel correctly observes, Regal's July 21, 1997 letter to
Local 364 "did not ask the [Local] to negotiate a proposal to
elimnate the dedicated projectionist position,”™ Br. for Resp't
at 46, but sinply informed it that "the Conmpany has deci ded

to go nmanager operated in the Akron area theaters” and that
"its decision has the effect of elimnating the projectionist's
[sic] positions,”™ JDA 637. Mreover, when the parties finally
met in Cctober 1997, Regal steadfastly refused to bargain

over its decision, informng the Local that the decision had
"been made nmonths ago and [could not] be changed." JDA

454. The Board's decision reviewi ng Regal's untineliness
contention is thus a reasonable one and is therefore affirned.

D. The Board's Renedi al O der

Lastly, we turn to Regal's claimthat the Board's renedi al
order does not effectuate the purposes of the NLRA and,
accordingly, is unenforceable. Having found that Regal vio-
| ated the NLRA by converting to manager-operated theaters
wi thout first bargaining with the Locals, the Board ordered
Regal , anmpbng other renedies, to reinstate the term nated
projectionists. JDA 11, 20-21. Because Regal's conpliance
with the Board's renmedial order is not unduly burdensone,
Regal ' s chal l enge fails.

Under section 10(c) of the NLRA, the Board has the
authority "to take such affirmative action[,] including rein-
statenment of enployees with or w thout back pay, as wll
effectuate the policies of [the Act]." 29 U S.C s 160(c).
Consistent with this provision, the purpose of a renedial
order is "to 'restor[e] the econonic status quo that would
have obtained but for the conpany's wongful [action.]' "
Sout hwest Merch. Corp. v. NLRB, 53 F.3d 1334, 1344 (D.C
Cr. 1995) (quoting NLRB v. J.H Rutter-Rex Mg. Co., 396
U S. 258, 263 (1969)). W have previously recogni zed, howev-
er, that reinstatement is an inappropriate renedy if it would
be "unduly econom cal ly burdensone"” for the enpl oyer.
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Teansters Local Union No. 171 v. NLRB, 863 F.2d 946, 957-

58 (D.C. Cr. 1988), cert. denied, 490 U S. 1065 (1989). To
denonstrate undue burden, the enployer must show t hat

"the Board's [renedial] order would require a substanti al
outlay of new capital or otherw se cause undue financi al
hardship." [Id. at 958.

Rel ying chiefly on Dorsey Trailers, Inc. v. NLRB, 233 F.3d
831 (4th Gr. 2000), Regal first argues that "a restoration
renedy i s beyond the authority of the Board when the unfair
| abor practice does not involve discrimnatory conduct." Br.
for Pet'r at 39-40. Regal's reliance upon Dorsey Trailers is
m spl aced. Although the Fourth Crcuit refused to enforce
the Board's restoration order in Dorsey Trailers, the decision
rested, in part, upon the court's conclusion that the enpl oyer
did not violate its duty to bargain when it unilaterally closed
one of its manufacturing plants. Dorsey Trailers, 233 F.3d at
845. Contrary to Regal's assertions, this court has recog-
ni zed restoration as a presunptively valid remedy where the
enpl oyer violates its duty to bargain. See Power, Inc. v.
NLRB, 40 F.3d 409, 425 (D.C. Cr. 1994) (enployer unilateral -
Iy subcontracted bargaining unit work).

On somewhat firmer ground, Regal next argues that we
shoul d not enforce the Board' s reinstatenent order because
reinstating the term nated projectionists would inpose an
undue burden upon its business. Specifically, Regal main-
tains that the Board's order is unduly burdensone because it
"woul d force Regal to spend significant anounts of nobney to
pay enpl oyees to spend the vast majority of their time doing
nothing." Br. for Pet'r at 40. Regal's argunent fails, howev-
er, because the Board's renedi al order does not require
"capital expenditures,” "the inportation of expertise not now
possessed, " or "the coordination of ... activities that [Regal]
| acks the experience and expertise to effectively handle.”

JDA 11. Regal's bare statenents about the econom c costs of
reinstating the term nated projectionists fail to neet our
"undue burden" test. See Teansters Local Union, 863 F.2d

at 958. G ven the "high degree of deference" we afford the
Board's choice of renedies, Teansters Local 115 v. NLRB

640 F.2d 392, 399 (D.C. Cir.), cert. denied, 454 U S 827
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(1981), we affirmthe Board' s renmedi al order reinstating the
term nated projectionists.8

I1'l. Conclusion

For the foregoing reasons, the petition for reviewis denied
and the cross-application for enforcenent is granted.

So ordered.

8 As the Board noted bel ow, however, Regal is not precluded from
presenting new evi dence on the reinstatenent issue at the conpli-
ance stage of this proceeding. See, e.g., Lear Siegler, Inc., 295
N. L. R B. 857, 861-62 (1989).
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