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Thomas J. Stilling, Attorney, Surface Transportation
Board, argued the cause for respondents. Wth himon the
brief were Ellen D. Hanson, General Counsel, Craig M
Keats, Deputy Ceneral Counsel, and John P. Fonte and
Robert B. Nichol son, Attorneys, U S. Departnent of Justice.

WIlliamL. Slover, John H LeSeur, Christopher A MIlIs,
Peter A. Pfohl, John M Cutler, Jr., Mchael F. MBride,
Bruce W Neely, N cholas J. D Mchael, Federic L. Wod,
and Andrew P. Goldstein were on the brief for intervenors.

Before: Sentelle and Randol ph, Crcuit Judges, and
Si | berman, Senior Crcuit Judge.

pinion for the Court filed by Senior Circuit Judge
Si | ber man.

Si | berman, Senior Circuit Judge: Anerican Association of
Rai | roads (AAR) chal |l enges the Surface Transportation
Board's (STB) April 6, 2001 "corrected decision," reaffirmng
its determination to exclude consideration of product and
geogr aphi c conmpetition fromthe market dom nance anal ysis
inrail rate cases. In American Association of Railroads v.
Surface Transportation Board, 237 F.3d 676 (D.C. Cr. 2001)
(AAR v. STB I), we held that the Staggers Act definition of
"mar ket dom nance" does not require the STB to consi der
i ndirect (product and geographic) conpetition. However, on
remand we directed the Board to "weigh the effect, if any" of
the statute's preanble, nmanifesting a preference for narket-
based rather than regulatory rate setting, on its decision. W
conclude that the STB's new deci sion appropriately addresses
thi s | anguage.

Congress originally gave the Interstate Commerce Com
m ssion (1CC) the authority to exam ne every railroad ship-
ping rate to ensure that it was "just and reasonable.” See 49
US. C s 1(5)(1976). But, discovering that such a broad
regul atory schene was unhealthy for the industry, Congress
passed the Railroad Revitalization and Regul atory Reform
Act, Pub. L. No. 94-210, s 202(b), 90 Stat. 31 (4R Act), to
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deregul ate rail rates. Under this statute, the ICC could only
revi ew the reasonabl eness of a carrier's rates if it had first
found that the railway had nmarket dom nance over its service.
Mar ket dom nance is defined as "an absence of effective
conpetition fromother rail carriers or nodes of transporta-
tion to which a rate applies.” 49 U S.C. s 10707(a). The Act
al so directed the conmi ssion to "establish, by a practica
determ nation, the rules, standards and procedures of deter-

m ni ng whet her and when a carrier possesses such dom nance

... Without admnistrative delay." Pub. L. No. 94-210,

s 202(d), 90 Stat. at 35. (enphasis added).

Initially, the ICC s "Special Procedures for Mking Find-
i ngs of Market Domi nance" only considered direct conpeti -
tors who operated al ong the same points of departure and
destination, including fellowrail carriers (intranodal conpeti -
tors) and non-rail transporters (internodal conpetitors). The
Conmi ssion expressly declined to require a consideration of
i ndi rect product conpetition (using a different product sub-
ject to a different rate), or geographic conpetition (using a
di fferent departure-point or destination). W held that this
arrangenent was consistent with a reasonabl e reading of the
statute, particularly in light of the Act's clear preference for
efficient and practical proceedings. Atchison, Topeka & San-
ta Fe Ry. v. ICC, 580 F.2d 623, 623-34 (D.C. Gr. 1978).

In 1980, the I CC proposed rul emaking to add indirect
conpetition to its market dom nance analysis. Wile the
rul emaki ng was pendi ng, Congress enacted the Staggers Act
to deregulate the rail industry even further. Pub. L. No.
96-448, 94 Stat. 1895 (1980). The new | aw kept the market
dom nance cal culus as a prerequisite for Comm ssion regul a-
tion, and directed the I1CC "to determ ne whether, and to
what extent, product conpetition should be considered ... in
determ ning the reasonabl eness of the rail carrier rates.” 1d.
s 205(a)(1l), 94 Stat. at 1905. This directive, however, did not
alter the nmeaning or use of the term "market dom nance."
Id. s 205(a)(3)(B), 94 Stat. at 1906. In response, the I1CC
decided to issue a new rule requiring both product and
geogr aphi c conmpetition to be considered in the market dom -
nance analysis. The Fifth Crcuit upheld this decision in
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Western Coal Traffic v. United States, 719 F.2d 772 (5th Gr.
1983) (en banc), cert. denied, 466 U. S. 953 (1984).

In 1995 Congress abolished the ICC and vested its authori -
ty to regulate rail rates in the Surface Transportati on Board.
The STB i ssued a decision on July 1, 1999 renoving indirect
conpetition fromthe market dom nance cal culus. Ex parte
No. 627, Market Domi nance Determ nations-Product and
Ceographi c Conmpetition (Dec. 21, 1998) (STB Dec. 1998).

The Board believed that the change was perm ssi bl e under

the Staggers Act, since its | anguage does not actually require
that indirect product conpetition be considered in the narket
domi nance fornmula. And it believed that the revision was
warrant ed because the tinme and resources spent on indirect
conpetition evidence in rate litigation was often inordinate,
preventing the Board from providing for the expeditious
handl i ng and resol ution of all proceedi ngs, as nandated by

ot her Staggers Act provisions. The Board thought the

change woul d benefit shippers, especially the smaller and

nore rural ones, because under the new rule, there would be

| ess disincentive to challenge rates as a result of the reduction
inlitigation burdens and costs. Yet it also would be fair to
carriers, who could still point to indirect conpetition to
defend t he reasonabl eness of their rates in particul ar cases.
STB Dec. 1998 at 12-14.

The AAR di sagreed and sought review of the Board's
decision. In AARv. STB | we rejected the Petitioner's claim
that the Staggers Act's anmendnents and additions to the 4R
statute, one of which nerely substituted the word "transpor-
tation" for the phrase "traffic or novenent" in the statutory
definition of market dom nance, see Pub. L. No. 95-473, 92
Stat. 1337, 1382 (1978) [10706], altered the force of our
At chi son holding. AARv. STB I, 237 F. 3d at 679. W were
of the view that under Chevronl the Board naintai ned discre-
tion to interpret the market dom nance definition so as to
exclude indirect conpetition. Therefore, we deferred to its
| atest interpretation and accepted the Board' s reasoni ng that
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t he deci sion would reduce adm nistrative delay by limting the
litigation of the innately conplex issues of geographic and
product conpetition. 1d. at 680. Accordingly, the decision
woul d advance the Staggers Act nmandate to "establish proce-
dures to ensure expeditious handling of challenges to the

reasonabl eness of railroad rates ... which shall include ap-
propriate neasures for avoiding delay in the discovery and
evidentiary phases of such proceedings.” 1d.; 49 US.C

s 10704(d).

Al t hough we thought the Board's decision "reasonable in
i solation"-meaning as an interpretation of the key |anguage-
we decided that it was arbitrary and capricious for the Board
to construe market dom nance without considering the
preanble policy. On renmand, we directed the STB to "weigh
the effect, if any" of the |anguage calling for "conpetition and
demand for services ... to establish reasonable rates for rai
transportation ... to the nmaxi numextent possible ...," on
its determination. 1Id.; 49 US C s 10101(1). After the
Board denied AAR s request to reopen the adm nistrative
record and solicit coments, on the grounds that it had
al ready considered its alternative neasures, it issued its
of ficial response on April 6, 2001. In this corrected decision
the Board explained that the first preanble policy (RTP-1) is
"not inconsistent” with its decision to exclude product and
geogr aphi c conpetition fromconsideration in the market
dom nance analysis. It clained a responsibility to apply, not
one, but all 15 "separate and sonetinmes conflicting policy
goal s that together establish the framework for regul atory
oversight of the rail industry.” Ex Parte No. 627, Market
Dom nance Determ nations--Product and Geographic Com
petition (April 6, 2001) (Corrected Decision at 6). AAR then
brought this petition for review, contending that the Board
did not properly respond to the Court's remand order

There is not much left to this case. W have already
decided that the Board's reading of the statute is permni ssible.
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AAR v. STB I, 237 F. 3d at 680. Neither the [aw of the
circuit nor the law of the case permts us to reconsider that

i ssue, despite the Petitioner's efforts to have us do so. See
LaShawn A v. Barry, 87 F.3d 1389, 1395 (D.C. G r.1996) (en
banc). Therefore the only matter legitimately before us is
whet her or not the Board's 2001 decision included an ade-
quat e "wei ghing" of the preanble's first policy directive set
out in the Staggers Act. The provision states:

In regulating the railroad industry, it is the policy of the
United States Covernnent--

(1) to allow, to the maxi mum extent possible, conpeti-
tion and the demand for services to establish reason-
able rates for transportation by rail. 49 U S.C

s 10101(1) (enphasis added).

The Board reasonably considered the effects of RTP-1. It
does not believe that this preanble provision necessarily
trunps the other (somewhat contradictory) policy goals in the
statute. We have previously held that it is up to the Board to
arrive at a reasonabl e accommopdation of the conflicting poli -
cies set out in the Staggers Act. See Baltinore Gas & El ec.
Co. v. United States, 817 F. 2d 108, 115 (D.C. Gr. 1987).
RTP-1, although indeed a forceful expression of a strong
preference for narket-based rather than regulatory rate set-
ting, does not conpel the Board to alter its decision in this
case.

The Board believes that elimnating indirect conpetition
fromthe market dom nance cal culus reflects a proper bal ance
bet ween RTP-1, expressing Congress's desire to have conpe-
tition determne rail rates where possible, and RTPs-2, oblig-
ing the Board to "provide for the expeditious handling and
resol ution of all proceedings where regulation is required.”
49 U S.C. ss 10101(2)-(15). It has observed that discovery in
i ndi vi dual cases has often included hundreds of questions
directed to the existence or effectiveness of product and
geographi c conpetition. Evidence of indirect conpetition has
also forced the Board to address nmatters outside their area of
expertise, adding to the tinme needed to resolve rate cases.
STB July '99 Dec. at 10-11; STB 2001 Dec. at 2-3. |In short,
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the Board's construction of the statutory definition furthers
its statutory nmandate, added by the ICCTA in 1995, to

establ i sh procedures to ensure expeditious handling of chal -

| enges to the reasonabl eness of railroad rates, including "ap-
propriate neasures for avoiding delay in the discovery and
evidentiary phases of such proceedings.” 49 US.C

s 10704(d) (enphasis added). This decision may al so all ow

shi ppers that |ack conpetitive alternatives practical access to
the rate conplaint process. According to the Board, that

woul d give real neaning to RTP-6, pronoting the mainte-

nance of "reasonable rates where there is an absence of
effective conpetition.” 49 U S.C. s 10101(6). Wile we rec-
ogni ze that the Board' s construction was not the only perm s-
sible view, its attenpt to strike a bal ance between the vari ous
statutory objectives is reasonable (not arbitrary or capri-

ci ous).

To be sure, we need not agree with every reason that the
Board advances in support of its decision. Although the
Petitioner has conceded that market forces will conpel carri-
ers to offer reasonable rates where there is effective conpeti -
tion, the Board' s argunent that shippers will not bring rate
clains where indirect conpetition genuinely exists may be an
overstatenent. It is certainly plausible that some shippers
woul d consider regulators' hands to be friendlier than invisi-
bl e ones. 2

Nevertheless, it is reasonable to presune that if Congress
had wanted for indirect conpetition to be a mandatory con-
sideration in the market dom nance inquiry, it would have
stated so directly. Instead, Congress determned to | eave
that decision to the agency, while still |eaving an inpression
that it wanted |l ess regulation, rather than nore. See West-
ern Coal Traffic League v. United States, 719 F. 2d 772, 779
(5th Cr. 1983). W have already held that the Board reason-

2 The expense of litigating rate cases has not prevented al
shippers fromfiling cases where conpetition exists. Coal shippers,
in particular, are inclined to bring rate cases even where prices may
be constrained by indirect conpetition. Comments of the Ass'n of
Ameri can Railroads, Ex Parte No. 627 (served Apr. 29, 1998).
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ably exercised its option, concluding that its |atest decision
can potentially acconmodate the various statutory policies
relating to expeditious review and access to relief while
uphol di ng congressi onal preferences for market-based rates.
AAR v. STB I, 237 F.3d at 680.

It appears then, that the Petitioner is not only asking us to
substitute our policy wisdomfor that of the Board, but is also
essentially requesting that we overrule our prior determna-
tion that the Board' s decision to exclude evidence of indirect
conpetition fromthe market dom nance anal ysis was not
arbitrary or capricious. W are not in either business.

Accordingly, the petition for review is denied.

So ordered.
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