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Bef ore: Edwards and Randol ph, Circuit Judges, and
Wl liams, Senior Circuit Judge.

pinion for the Court filed by Crcuit Judge Randol ph

Randol ph, Circuit Judge: This is a petition for judicial
review of an order of the National Transportation Safety
Board affirm ng the decision of an adm nistrative |aw judge to
suspend Andrew W Van Dyke's commercial pilot |icense for
45 days on a charge brought by the Federal Aviation Adm n-
istration. The question is whether there is "substantial evi-
dence" in the record to support the Board's order. See 49
U S C s 46110(c).

On April 25, 1998, the date of the incident for which he was
suspended, Van Dyke worked for Sky's the Limt, Inc., a sky-
di ving conpany operating out of the Orange County Airport,
in Montgonmery, New York, sonme 50 miles north of New York
City. He piloted a Beechcraft King Air in and out of the
airport, dropping off one group of skydivers and picking up a
new group throughout the day. At 6:15 p.m, as Van Dyke
was meking his descent to the airport, a regional air traffic
controller instructed himto change course and approach the
airport fromthe south. The traffic controller wanted Van
Dyke to avoid heavy traffic departing from Stewart Interna-
tional Airport, seven nmles to the east. What happened next
is the crux of the dispute between Van Dyke and the Federa
Avi ation Admi nistration.

Because there is no air traffic control tower at the O ange
County Airport, FAA regul ations require approachlng pilots
to make all turns in the sanme direction. 14 C F. R
s 91.126(b). The usual path is left-hand turns only. The
"preferred method" is for the pilot to approach the pattern on
a course 45 degrees to the dowmmwind leg and join the pattern
at mdfield. The pilot then flies parallel to the runway. Once
past the end of the runway, the pilot turns to the left. This is
the "base leg." The pilot turns left again, into the wind, and
lands. Figure 1 illustrates the standard FAA | andi ng pat -
tern.
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Figure 1 not available electronically.

The runway Van Dyke approached at Orange County Air-
port has a different rule: all turns nmust be made to the right
(to avoid planes fromnearby Stewart International Airport).
Mar ki ngs, visible fromthe sky, indicate this. This |anding
pattern is illustrated in Figure 2.

Figure 2 not available electronically.

In testinony before the ALJ, Bucky CGorton, the operations
supervisor at the airport on April 25, 1998, said that while he
was in the airport office he received a radio call from Van
Dyke announci ng that he was entering a | eft downw nd
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pattern for landing. Corton radi oed back that this O ange
County runway was right traffic, not left. Gorton said Van
Dyke responded that the regional air traffic controller had
told himto enter a left traffic pattern. Gorton repeated that
all turns must be made to the right. Gorton then | ooked out

of his office window, and saw a King Air flying on a |left
downwi nd |l eg. See Figure 3. The plane passed out of

CGorton's sight, traveling to the east, and he saw not hi ng nore
until the plane | anded. Gorton did not see the plane nake

any turns.

Van Dyke testified that he radi oed to announce that he was
on an extended left base to land at the airport, which would
have required only that he turn left onto the runway. Wen
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Corton said the plane could not land this way, Van Dyke flew
past the runway and made several right turns to bring the

pl ane down. See Figure 3. Jeffrey Hawke, another conpany
pilot on the flight, confirmed Van Dyke's version. The owner
of "Sky's the Limt," Jeffrey Root, saw the plane fly north
across the field, as Van Dyke clainms. This is segnment 1 of
Van Dyke's path. See Figure 3. Root was then distracted.
VWhen he | ooked up, he saw the plane turn right fromthe base
leg into its final approach. This is segnent 3 and segnent 4.

Figure 3 not available electronically.

The ALJ concluded that Van Dyke "entered a high left-
hand pattern,” and therefore found himin violation of three
FAA regul ations. The first, 14 CF. R s 91.126(b), requires
pilots in Cass G airspace - when approachi ng an airport
without a control tower - to make all turns to the left unless
the airport specifies otherwise. The second, 14 C. F.R
s 91.127(a), applies the sane condition to those operating in
C ass E airspace, like the Orange County Airport. The third,
14 CF. R s 91.13, forbids operating an aircraft in a "carel ess
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or reckless manner," which Van Dyke allegedly did by mak-
ing left-hand turns.

The Board, in affirmng the ALJ, put its decision on the
basis that the ALJ believed Gorton's version of events and
di sbelieved the version put forward by Van Dyke and the
other two witnesses. GCorton's story, the Board wote, pro-
vi ded "adequate circunstantial proof that respondent had
operated contrary to the regulations cited in the Adm nistra-
tor's conplaint” by making "left turns.”

Substantial evidence is "such rel evant evidence as a reason-
able m nd m ght accept as adequate to support a concl usi on”
(Consol . Edison Co. v. NLRB, 305 U. S. 197, 229 (1938)),
taking "into account whatever in the record fairly detracts
fromits weight" (Universal Camera Corp. v. NLRB, 340 U. S
474, 488 (1951)). See Lindsay v. Nat'l Transp. Safety Bd., 47
F.3d 1209, 1213 (D.C. Gr. 1995). No such evidence supports
the Board's concl usion here. The airport manager, Gorton
did not see Van Dyke's plane making any turns. The Board
nevert hel ess thought Gorton's testinony carried the day be-
cause he "did observe the |landing that followed the left
downwi nd." But CGorton's observations are entirely consis-
tent with Van Dyke's making only right turns, as Van Dyke
said he did, by crossing over the runway and naking right
turns until he turned right again into the downw nd | eg of the
| andi ng pattern.

One can inmagi ne another theory to support the Board's
conclusion. The ALJ m ght have concluded, in |ight of Van
Dyke's denmeanor, "not only that the witness' testinony is not
true, but that the truth is the opposite of his story,” Dyer v.
MacDougal I, 201 F.2d 265, 268-69 (2d Cr. 1952). Perhaps
the Board had this in mnd when it stated that the ALJ had
rejected not only Van Dyke's testinmony, but also the testino-
ny of Hawke and Root, on the basis of their lack of credibility.
W need not decide whether this court would affirma sanc-
tion on this ground. See United States v. Zeigler, 994 F. 2d
845 (D.C. Cir. 1993). The ALJ made no such credibility
determ nations. Rather than finding Van Dyke not credible,
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the ALJ stated in his opinion, delivered orally, "I have no
reason to doubt the veracity of [Van Dyke] but as | said
earlier, nor can | doubt the veracity of [Gorton and the FAA's
expert witness]." CGorton and Van Dyke gave contradictory
accounts on sone matters other than the direction of turns so
we cannot understand what the ALJ had in mind. As to

Root, the ALJ never nentioned his testinony confirmng Van
Dyke's account. Contrary to the Board, the ALJ thus did not

i mpugn Van Dyke's credibility or that of his supporting

Wi t nesses.

An expert witness for the FAA devoted some of his testi-
nmony to expl ai ning why the |anding pattern described by Van
Dyke - with all turns nmade to the right - was dangerous.

This may be so, but Van Dyke was prosecuted for naking |eft
turns in his landing pattern and thereby flying recklessly.
The governnent has defended the Board' s deci sion on that

ground alone. Brief for Respondents at 16-17. That is the

reasoning the Board put forward in its opinion. |If there is no
substanti al evidence to support the Board's reasoning - and
there is none here - its order nust be vacated. See SECv.

Chenery Corp., 332 U.S. 194, 196 (1947).

Vacat ed.
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