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Before: Sentelle, Henderson and Tatel, Circuit Judges.
pinion for the Court filed by Crcuit Judge Sentelle.

Sentelle, Crcuit Judge: Jon Gettman and Hi gh Tinmes
Magazi ne petition this Court for review of the March 20, 2001
deci sion of the Drug Enforcenent Adm nistration ("DEA")
denying their petition to initiate rul emaki ng proceedings to
reschedul e marijuana under 21 U S.C. s 811(a). See Drug
Enf orcenent Admini stration Notice of Denial of Petition, 66
Fed. Reg. 20038 (April 18, 2001). The DEA contends we
shoul d dismss the petition for review arguing that neither
Gettman nor Hi gh Times Magazi ne has standing to bring this
petition. Because we agree with the DEA, we dismiss the
petition.

| . Background

The Controll ed Substances Act, 21 U S.C. s 801, et seq.
sets forth initial schedules of drugs and controll ed substances
in 21 US C s 812(c). However, Congress established proce-
dures for adding or renoving substances fromthe schedul es
(control or decontrol), or to transfer a drug or substance
bet ween schedul es (reschedule). 21 U S.C. s 811(a). This
responsibility is assigned to the Attorney CGeneral in consulta-
tion with the Secretary of Health and Human Services
("HHS'). 1d. s 811(b). The Attorney Ceneral has del egated
his functions to the Administrator of the DEA. 28 C.F. R
s 0.100(b). Current schedules are published at 21 C F. R
ss 1308. 11-1308. 15.

There are three nethods by which the DEA may initiate
rul emaki ng proceedings to revise the schedules: (1) by the
DEA's own notion; (2) at the request of HHS; (3) on the
petition of any interested party. 21 U S.C s 8l11(a); 21
C.F.R s 1308.43(a). Before initiating rul emaki ng proceed-
i ngs, the DEA nust request a scientific and nedi cal eval ua-
tion fromHHS and a reconmendation. The statute requires
the DEA and HHS to consider eight factors with respect to
the drug or controlled substance. 21 U S.C. s 811(b), (c).
These factors are:
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(1) Its actual or relative potential for abuse.

(2) Scientific evidence of its pharmacol ogical effect, if
known.

(3) The state of current scientific know edge regarding
the drug or other substance.

(4) Its history and current pattern of abuse.

(5) The scope, duration, and significance of abuse.
(6) What, if any, risk there is to the public health.
(7) Its psychic or physiol ogical dependence liability.

(8) Whether the substance is an i medi ate precursor of
a substance already controlled under this subchapter

21 U S.C s 811(c). Al though the reconmendati ons of HHS

are binding on the DEA as to scientific and medi cal consi der-
ations involved in the eight-factor test, the ultimte decision
as to whether to initiate rul emaki ng proceedi ngs to resched-
ule a controll ed substance is made by the DEA. See id.

s 811(a), (b).

Jon Gettman petitioned the DEA in 1995 to initiate rule-
maki ng proceedi ngs under 21 U S.C. s 811(a) to reschedul e
various controlled substances, including marijuana. Subse-
quently H gh Tinmes Magazine joined with himas a petitioner
In their petition to DEA, Cettman and Hi gh Ti nes cl ai ned
that "there is no scientific evidence that [marijuana has]

sufficient abuse potential to warrant schedule | or Il status”
under the Controlled Substances Act. |In accordance with 21
US. C s 811(b), the DEA forwarded the petition to HHS in
1997. In 2001, HHS recommended that marijuana remain in

schedule | and the DEA in turn denied the petition. No
action has been taken regarding the other drugs initially
naned by Cettnman.

Gettman and Hgh Tinmes filed this petition for review of
the DEA's refusal to initiate rul emaki ng proceedings to re-
schedul e marijuana. On our own notion, we ordered suppl e-
mental briefing on standing, and specifically asked parties to
address the issue of injury.

Il1. Analysis
Article I'll, section 2, clause 1 of the United States Consti -
tution limts the "judicial power"™ of the United States to the
resol ution of "cases" or "controversies." Valley Forge Chris-

tian College v. Americans United for Separation of Church &
State, Inc., 454 U S. 464, 471 (1982); see Chicago & G and

Trunk Ry. Co. v. Wellnman, 143 U S. 339, 345 (1892). In
order to establish the existence of a case or controversy
within the neaning of Article Ill, the party nust neet

certain constitutional mnima. As relevant to this case, these
i nclude the requirenment that the party nust denonstrate that

it has standing to bring the action. See Lujan v. Defenders of
Wldlife, 504 U S. 555, 560 (1992). "Those who do not possess

Art. 11l standing may not litigate as suitors in the courts of
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the United States." Valley Forge, 454 U.S. at 475-76. Peti-
tioners seemto believe that their "conmtnent” to their

cause and the alleged i nportance of their cause is enough to
confer Article Ill standing. It is not. Sierra Club v. Mor-
ton, 405 U. S. 727, 739 (1972). To satisfy the constitutiona
requi renent of standing, a plaintiff or petitioner nmust, at an
"irreduci ble constitutional mninmum... denonstrate that it

has suffered a concrete and particularized injury that is: (1)
actual or immnent, (2) caused by, or fairly traceable to an act
that the litigant challenges in the instant litigation, and (3)
redressable by the court.” Florida Audubon Soc'y v. Bent-

sen, 94 F.3d 658, 663 (D.C. Cir. 1996) (en banc) (interna
quotation marks and citations omtted); see Lujan, 504 U. S

at 560-61. Neither Gettman nor Hi gh Times nagazi ne neets

this standard

A. Standing as an "Interested Party"

Petitioners contend that they have "automatic standing” to
appeal the DEA' s denial of their petition because 21 U S.C
s 811(a)(2) permts "any interested party” to file a petition to
initiate rul emaki ng proceedi ngs. They suggest that this is
enough--since they are the original petitioners before the
DEA they should not be "held to hei ghtened requirenents for
standing in pursuing judicial review of the DEA's order," and
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at no tinme during the adm nistrative proceedi ngs has the

DEA clainmed that they are not "interested part[ies]" under

21 U S.C s 811(a)(2). Petitioners m sunderstand the |aw
Petitioners may be "interested part[ies]"” under the statute,
and therefore able to petition the agency, and yet not have
Article I'll standing to bring this action in federal court. See
Fund Denocracy, LLCv. SEC, 278 F.3d 21, 27 (D.C. Cir.

2002). "Participation in agency proceedings is alone insuffi-
cient to satisfy judicial standing requirenments.” I1d. Mere

i nterest as an advocacy group is not enough. The fact that
Congress may have given all interested parties the right to
petition the agency does not in turn "automatic[ally]" confer
Article I'll standing when that right is deprived. See id. at
27-28. The Constitution requires a concrete and particul ar-
ized injury. This is not a "heightened requirenment," but
rather the bare mininum Thus, the grant of a procedura

ri ght al one cannot serve as the basis for Article Il standing
unl ess "the procedures in question are designed to protect

some threatened concrete interest of [petitioners'] that is the
ultimate basis of his standing.” Fund Denocracy, 278 F.3d

at 28 (quoting Lujan, 504 U.S. at 573 n.8). The sufficiency of
the sort of "interest” allowing an interested party to petition
an agency at the will of Congress and the justicially protecta-
ble "interest" required for an injury to afford standing in the
courts is fundanmentally the difference between the politica
branches on the one hand and the Article Ill courts on the
other. Wile it is perfectly proper, and i ndeed appropriate
and even necessary, for the political branches to respond to

t he abstract, ideol ogical, philosophical or even idiosyncratic
wi shes and needs of citizens or, for that matter, persons at

| arge, the courts are granted authority only for the purpose

delineated in Article Ill, section 2, clause 1 of the Constitu-
tion and "nmay exercise power only 'in the last resort and as a
necessity.' " Alen v. Wight, 468 U S. 737, 752 (1984) (quot-

ing Chicago & Grand Trunk Ry., 143 U. S. at 345).

Therefore, contrary to petitioners' suggestion, it is not at
al I anomal ous that Congress could permt themas "interested
part[ies]" (assuming that they are) to participate in agency
proceedi ngs, and yet they be unable to seek reviewin the
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federal courts. "Because agencies are not constrained by
Article I'll, they may permt persons to intervene in the
agency proceedi ngs who woul d not have standing to seek
judicial review of the agency action."” Fund Denocracy, 278
F.3d at 27; see Envirocare of Utah, Inc. v. NRC, 194 F.3d 72,
74 (D.C. Gr. 1999). In other words, the "criteria for estab-
lishing "admi nistrative standing' therefore may perm ssibly be
| ess demanding than the criteria for '"judicial standing.' "
Envirocare, 194 F.3d at 74. Thus, unless petitioners can
denonstrate an injury in fact, both particularized and con-
crete, as required by the Constitution, they lack standing to
appear before an Article Il court.

B. Injury In Fact

Petitioners bear the burden of establishing an injury in
fact. See Lujan, 504 U S. at 561. Neither petitioner neets
t hi s burden.

Petitioner Gettnan argues that he will suffer "economic or
conpetitive injury" fromthe DEA' s decision not to initiate a
reschedul i ng rul emaki ng for marijuana because he is "a pub-
lic policy professional qualified to research, advise, invest, and
profit fromthe devel opnent of nedical marijuana.” Gettman
asserts that the schedule | classification of marijuana con-
strains his "ability to research econom c devel opnent in this
area and to sell his services as a policy anal yst and/or
professor.” Thus, CGettnman contends that the DEA s order
has caused himinjury "by narrowi ng the universe of custom
ers of consulting services and al so by stymeing his ability to
| egal |y conduct clinical and social research on marijuana, its
effects and nedical utility.” Gettman's recitation of his inter-
est and the injury to it fall far short of establishing a
judicially protected interest or a judicially remediable injury.
H s desire to achi eve vague objectives with relation to mari -
juana and his supposition that the DEA's failure to take the
action he requested will retard the achi evenent of those goals
does not cross the Article Il1l threshold. "[A] nere 'interest
in a problem®™ no matter how | ongstandi ng the interest and no
matter how qualified the organization is in evaluating the
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problem is not sufficient by itself.... Sierra Club v.
Morton, 405 U. S. at 739. Although the Suprene Court

announced that standard in construing the Adm nistrative
Procedure Act, its applicability to standing analysis in genera
is obvious, and in any event this case, |like Sierra C ub,

i nvol ves the construction of the APA

Conpl eting the inadequacy of CGettman's argunent is the
purely specul ative nature of the harmand its renmediability.
There is no way to know whet her anyone woul d beat a path to
Gettman's door were the DEA to begin the reeval uation of
marijuana. This sort of speculative claimfalls far short of
establishing the "core constitutional conponent that a plain-
tiff nmust allege.” Allen v. Wight, 468 U.S. at 738. That is,
it does not "allege personal injury fairly traceable to the
defendant's all egedly unl awful conduct and likely to be re-
dressed by the requested relief.” I1d. Not only is it sheer
specul ati on and conjecture to claimthat the DEA coul d have
gener at ed busi ness of sonme sort for Gettman by commenci ng
t he rul emaki ng, the renmedy of that supposed injury depends
entirely upon "the independent action of sone third party not
before the court.” Sinon v. E. Ky. Welfare Rights Og., 426
U S 26, 42 (1976).

In Sinon, Allen v. Wight, and nunerous other cases, the
courts have reiterated that such specul ative cl ai ns dependent
upon the actions of third parties do not create standing for
t he purposes of establishing a case or controversy under
Article I'll. In short, Gettman has set forth a specul ative
i njury dependent upon the conduct of third parties not before
the court, at best reciting injury to his phil osophical interest.
W& wi sh to make cl ear once again what the Suprene Court
has | ong di ct at ed:

Recogni tion of standing in such circunstances woul d
transformthe federal courts into "no nore than a vehicle
for the vindication of the value interests of concerned
bystanders” ... Constitutional l[imts on the role of the
federal courts precludes such a transfornmation

Allen v. Wight, 468 U S. at 756 (quoting United States v.
SCRAP, 412 U.S. 669, 687 (1973)).
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Wth respect to H gh Tinmes Magazi ne, petitioners argue
that it has associational standing to bring this action. That
theory fails. "An association only has standing to bring suit
on behalf of its nmenbers when its nenbers woul d ot herw se
have standing to sue in their own right, the interests it seeks
to protect are germane to the organization's purpose, and
neither the claimasserted nor the relief requested requires
the participation of individual nenbers in the |lawsuit."

Fund Denocracy, 278 F.3d at 25 (enphasis added); see
Friends of the Earth, Inc. v. Laidlaw Envtl. Servs. (TQQ
Inc., 528 U. S. 167, 181 (2000). High Tinmes Magazi ne stum
bles on the first step. It does not have any nenbers. "In
det erm ni ng whet her an organi zation that has no nenbers in
the traditional sense may nonet hel ess assert associ ati ona
standi ng, the question is whether the organization is the
functional equivalent of a traditional nenbership organiza-
tion." Fund Denocracy, 278 F.3d at 25 (citing Hunt v.

Washi ngton State Apple Adver. Commin, 432 U. S. 333, 342-

45 (1977); American Legal Found. v. FCC, 808 F.2d 84, 89-
90 (D.C. Gr. 1987)). High Tines clains it is "commtted to
the decrimnalization of marijuana" and that nmany of its
"readers and subscri bers are dependent on marijuana to treat
medi cal illnesses.” But readership is not the sane as mem
bership. As in American Legal Foundation and our nore
recent decision in Fund Denocracy, petitioners have not
shown that its "readers and subscribers"” played any role in
selecting its | eadership, guiding its activities, or financing
those activities. See Fund Denocracy, 278 F.3d at 26.
Therefore Hi gh Ti mes Magazi ne has no basis for asserting
associ ational standing, no matter how "conmitted to the
decrim nalization of marijuana” it may be.

Petitioners' off-hand assertion that the nagazine itself has
suffered direct injury insofar as the schedule | status of
marijuana creates a "chilling effect” on its First Anendnent
rights to investigate and report on the "nedical and cultura
realities of marijuana" is unexplained and probably unexpl ai n-
able. Ganted, "[t]he Constitution gives significant protection
fromoverbroad |laws that chill speech within the First
Amendnent's vast and privil eged sphere.” Ashcroft v. Free
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Speech Coalition, 122 S. C. 1389, 1399 (2002). However, the
bald recitation that the failure to comence a rul emaki ng
sonmehow chills speech is not only insufficient, it is at |least a
non sequitur and close to an absurdity. Mbreover, nothing

about the DEA's decision involves speech or expression as

such. Cf. United States v. OBrien, 391 U. S 367 (1968).

H gh Tines has shown no way in which it or anyone else is
deterred fromwiting or speaking in any way by the | ack of

t he rul emaki ng.

Finally, petitioners contend that this Court and others have
permtted the filing of petitions for review of DEA orders by
parties who were "simlarly situated to Jon Gettman and
H gh Ti nes Magazine," and for that reason, their petition
shoul d be heard. See NORML v. DEA, 559 F.2d 735 (D.C
Cr. 1977); &inspoon v. DEA, 828 F.2d 881 (1st Cr. 1987);

Al liance for Cannabis Therapeutics v. DEA, 930 F.2d 936

(D.C. Gr. 1991) & 15 F.3d 1131 (D.C. Cr. 1994). et her

the petitioners in these cases were "simlarly situated” to
Gettman and H gh Tinmes is an uncertainty at best as the

Nati onal Organization for Reform of Marijuana Laws

("NORWM.") and the Alliance for Cannabis Therapeutics may

have nenbers, whereas High Times does not. However,

even if petitioners were to establish that the prior cases were
parallel, they are not controlling. 1In none of these cases did
the Court hold that the parties before it had established
constitutional standing. Were a court has sinply assuned
standi ng, that assunption creates no precedent upon which
future litigants may rely. This is well established. In Coali-
tion for Preservation of H spanic Broadcasting v. FCC, 893

F.2d 1349 (D.C. Cr. 1990), we considered a claimthat our

deci sion in Shurberg Broadcasting v. FCC, 876 F.2d 902 (D.C
Cr. 1989), conpelled the finding of standing in the case
before us. W declared that "[t]he various opinions in Shur-
berg Broadcasting v. FCC, 876 F.2d 902 (D.C. Cr. 1989),
assuned standing and did not assess the seriousness of
Shurberg's quest,” and went on to hold that "cases in which
jurisdiction is assuned are not authority for the existence of
jurisdiction.”™ H spanic Broad., 893 F.2d at 1365 n.1 (citing
Pennhurst State School & Hosp. v. Hal derman, 465 U. S. 89,
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119 (1984)). As we are only "bound by holdings," cf. Al exan-
der v. Sandoval, 121 S. . 1511, 1517 (2001), a case where the
standi ng i ssue was not confronted cannot be taken as "aut hor-
ity" for the existence of jurisdiction here. Although a court
may rai se standing sua sponte (as we have done here), our
failure to do so in the past does not preclude us fromdoing so
now. Thus, these cases provide no basis for finding petition-
ers have suffered an injury in fact, much |less that they have
st andi ng.

[11. Conclusion
Because petitioners Gettman and Hi gh Ti nes Magazi ne
lack standing to bring this petition for review of the DEA s
decision, we dismss the petition for review It is

So ordered.
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