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Robert Corn-Revere argued the cause for petitioner Mdtion
Pi cture Associ ation of Anerica, Inc., et al. Wth himon the
briefs was Ronald G London.

Dani el F. Goldstein argued the cause and filed the briefs
for petitioner National Federation of the Blind.

C. Gey Pash, Jr., Counsel, Federal Conmunications Com
m ssion, argued the cause for respondents. Wth himon the
brief were Jane E. Mago, Ceneral Counsel, Daniel M Arm
strong, Associate Ceneral Counsel, and Jacob M Lew s,
Attorney, United States Departnment of Justice. Catherine G
O Sul l'ivan, Chief Counsel, and Nancy C. Garrison, Attorney,
United States Departnent of Justice, entered appearances.

Donal d J. Evans argued the cause for intervenors. Wth
himon the brief were Liliana E. Ward, Keith A Noreika,
and Robert A. Long, Jr.

Bef ore: Edwards, Henderson, and Rogers, G rcuit Judges.
pinion for the Court filed by Crcuit Judge Edwards.
Concurring opinion filed by Circuit Judge Henderson

Edwards, Circuit Judge: The Tel ecomunications Act of
1996, Pub. L. No. 104-104, 110 Stat. 56 ("the Tel econmuni ca-
tions Act"), added new provisions covering video program
m ng accessibility to the Conmuni cati ons Act of 1934, 47
US. C s 151 et seq. ("the Act"). The new provisions, codified
ins 713 of the Conmunications Act, 47 U S.C. s 613, specifi-
cally dealt with "closed captioning” and "vi deo description”
technol ogi es that can be enpl oyed to enhance tel evision video
services for hearing and visually inpaired individuals.

Cl osed captioning displays the audio portion of television
signals as words di splayed on the screen and can be activated
at a viewer's discretion. Video descriptions provide aural
descriptions of a television program s key visual elenents
(such as the novenent of a person in a scene) that are

i nserted during pauses in the program dial ogue. Video de-
scri ptions change program content because they require the
creation of new script to convey programdetails, whereas



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #01-1149  Document #712800 Filed: 11/08/2002  Page 3 of 19

cl osed captions present a verbatimtranscription of the pro-
gram s spoken words.

Congress treated the two technologies quite differently
when it passed the Tel ecommunications Act, which added
s 713 to the Comunications Act. Section 713(a) required
the Conmi ssion to conplete a closed captioning inquiry and
to report its findings to Congress within 180 days of the Act's
passage. 47 U S.C. s 613(a). Sections 713(b) and (c) re-
qui red the Comm ssion to prescribe closed captioning regul a-
tions and established conpliance deadlines. 47 U S.C
s 613(b)-(c). Sections 713(d) and (e) established exenptions
fromthe closed captioning rules. 47 U.S.C. s 613(d)-(e). In
contrast, subsections 713(f) and (g) - the sol e subsections
dealing with video description - nerely defined "video de-
scription" and required the FCC to prepare a report to
Congress. 47 U S.C. s 613(f)-(g). Unlike the provisions
covering closed captioning, s 713 did not authorize the Com
m ssion to adopt regul ations inplenmenting video descriptions.

After releasing a report on video description, the FCC
announced that it was seeking commentary on proposed rules
mandat i ng vi deo description. |Inplenmentation of Video De-
scription of Video Programm ng, Notice of Proposed Rul e-
maki ng, 14 F.C. C R 19,845 (1999) ("Notice of Proposed Rul e-
maki ng"). The FCC then adopted rules mandating tel evision
programm ng with video descriptions. [|nplenmentation of
Vi deo Description of Video Progranm ng, Report and O der
15 F.C.C. R 15,230 (2000) ("Report and Order"). The Mbdtion
Pi cture Association of America ("MPAA") and the Nationa
Federation of the Blind ("NFB") both petitioned this court
for review of the agency's regul ati ons mandati ng vi deo de-
scriptions. MPAA contends that the new regul ati ons shoul d
be struck down because they are not authorized by s 1 and
they are precluded by s 713 of the Act. See 47 U.S.C.
ss 151, 613. NFB contends that the regul ations should be
rejected as arbitrary and caprici ous, because the FCC fail ed
to assess whether visually inpaired persons actually want or
need vi deo description, as opposed to rules requiring spoken
articul ation of on-screen text.
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By its terns, the Act does not provide the FCC with the
authority to enact video description rules. Contrary to the
FCC s argunents suggesting otherwise, s 1, 47 U S.C s 151
does not give the FCC unlimted authority to act as it sees fit
with respect to all aspects of television transm ssions, wthout
regard to the scope of the proposed regulations. W hold
that where, as in this case, the FCC pronul gates regul ati ons
that significantly inplicate programcontent, s 1 is not a
source of authority. Because the FCC can point to no other
statutory authority, the video description regulations nmust be
vacated. Accordingly, MPAA's petition for review is hereby
granted. NFB's petition for review is dismssed as noot,
because the regul ations to which they object will be vacated
pursuant to the court's judgnent in this case.

| . Background

The Tel econmuni cations Act added to the Conmunications
Act new vi deo progranmm ng accessibility provisions involving
cl osed captioning and video description. 47 U S.C s 613.
Vi deo description is defined in the statute to include "the
insertion of audio narrated descriptions of a television pro-
grami s key visual elenments into natural pauses between the
program s dialogue.” 1d. s 613(g). Video descriptions are
usual ly transmtted over a secondary audi o progranm ng
channel , a subcarrier that allows video distributors to trans-
mt additional soundtracks, such as foreign | anguage pro-
gramm ng. C osed Captioning and Video Description of
Vi deo Programm ng, Report, 11 F.C C R 19,214, 19,221
(1996) ("Video Accessibility Report").

There is a nmarked difference between Congress' treatnment
of cl osed captioning and video description in s 713 of the Act.
The new provision required the FCC to conplete an inquiry
into closed captioning, and report the results to Congress
within 180 days of the Act's passage. 47 U S.C. s 613(a). It
also affirmatively required that the FCC prescribe regul a-
tions for the inplenentation of closed captioning, id. s 613(b),
and established conpliance deadlines for that action, id.
s 613(c). In contrast, s 713 only required that the FCC
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prepare a video description report for Congress; it did not
mandat e any i npl enmentation of visual descriptions. 1d.
s 613(f).

The initial House bill preceding the enactment of s 713
woul d have required the FCC to adopt video description
rules. See Report and Order, 15 F.C.C.R at 15,274 n.9
(Powel I, dissenting) (noting that HR 3636 s 206 provided
that the FCC "shall, within 1 year of enactnent of the [video
programm ng accessibility] section, prescribe such regul ations
as are necessary to ensure that all video progranmng is fully
accessible to individuals with disabilities through the provi-
sion of closed captioning service and video description" (em
phases and bracketed | anguage in original)). However, the
bill was anended in commttee to provide a discretionary
grant of authority rather than mandate that the FCC provide
vi deo description. The new | anguage provided that, "[f]oll ow
ing the conpletion of such inquiry, the Comm ssion may
adopt regulation [sic] it deenms necessary to pronote the
accessibility of video programm ng to persons with visua
i mpairments.” Amendnent No. 8 to H R 3636 (Moorhead)
(Mar. 16, 1994), reprinted in Joint Appendix ("J.A ") 237
This new version of the bill passed the House in 1995. HR
1555, s 204(f), 104th Cong. (1st Sess. 1995), reprinted in J. A
254-59.

The corresponding Senate bill, however, only directed the
FCC to report to Congress about video description: It nei-
t her mandated vi deo description nor provided the FCC with
di scretionary authority to adopt such rules. S. 652, s 305,
104th Cong. (1st Sess. 1995), reprinted in J. A 251-53. The
conference committee adopted the Senate version, abandon-
i ng the House | anguage providing the FCC with discretionary
authority. Congress passed this version of the bill and the
President signed it into | aw.

After the enactment of s 713, the FCC issued the report
that the Act mandated. The report stated that "the best
course is ... to continue to collect information and nonitor
t he depl oynent of video description and the devel opnent of
standards for new video technologies that are likely to affect
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the availability of video description.” Video Accessibility
Report, 11 F.C C R at 19,271. The FCC suppl emented this
report with a second report, Annual Assessnment of the Status
of Competition in the Market for the Delivery of Video
Programm ng, Report, 13 F.C.C R 1034 (1998). Then, in
1999, the FCC announced that it was seeking comentary on
proposed rul es that would nandate vi deo description. Notice
of Proposed Rul emaking, 14 F.C.C.R 19,845. The Conmi s-
sion sought conmentary, inter alia, about whether the FCC
possessed statutory authority to enact such rules. 1d. at
19, 857-59 pp 34-39.

After reviewing the cooments, the FCC voted 3-2 to adopt
rules requiring certain video progranmers to suppl ement
certain programrng with video descriptions. See Report
and Oder, 15 F.C.C R 15,230. The FCC concluded that it
possessed the statutory authority to adopt these rul es pursu-
ant to s 1 of the Act. 47 U S.C s 151. Section 1 gives the
FCC authority to regulate "interstate and forei gn conmerce
in conmuni cation by wire and radio so as to nmake avail abl e,

so far as possible, to all the people of the United States.... a
rapid, efficient, Nation-wi de, and world-wi de wire and radio
communi cation service...." 47 US.C s 151. The FCC

majority also rejected the argunent that s 713, 47 U S.C

s 613, precluded the agency from mandati ng vi deo descri p-
tion nmerely because the provision only authorized the FCC to
conduct an inquiry. Report and Order, 15 F.C.C R at 15, 252-
54 pp 57-61. Finally, the FCC found that the record denon-
strated "the inportance of video description to persons wth
visual disabilities.”" 1d. at 15,232 p 4. The FCC primarily
based this conclusion on the American Council for the Blind s
subm ssi on, which contained nore than 250 e-mails and | et-
ters of support for the rules. 1d.

The FCC s video description rules require commercial tele-
vi sion broadcasters affiliated with the top four comerci al
networ ks (ABC, CBS, Fox, and NBC) to provide fifty hours
of video description per quarter during either prinme time or
children's progranmng. 47 CF.R s 79.3(b)(1). The rules
al so require multichannel video progranm ng distributors
that serve 50,000 or nore subscribers to provide fifty hours of
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vi deo description per quarter during prime tinme or children's
progranmm ng on each channel that carries one of the top five
nonbr oadcast networks. 1d. s 79.3(b)(3).

Conmmi ssi oners Powel |l and Furchtgott-Roth dissented from
the visual description order, because they did not believe that
t he Conmuni cations Act authorized the FCC to adopt video
description rules. 1d. at 15,268-69 (Furchtgott-Roth, dissent-
ing); 15,272-76 (Powell, dissenting).

Various parties sought reconsideration of the FCC s O der,
primarily on the ground that the rules exceeded the FCC s
| egal authority. Petition for Reconsideration of the MPAA
MM Docket No. 99-339, Cct. 11, 2000, reprinted in J.A 330-
38; Petition for Partial Reconsideration and Carification
Submitted by the National Association of Broadcasters, MV
Docket No. 99-339, Cct. 11, 2000, reprinted in J. A 339-54;
Petition for Reconsideration of the National Cable Television
Associ ati on, MM Docket No. 99-339, CQct. 11, 2000, reprinted
in J.A 355-74. The FCC denied reconsideration, although it
did refine certain inplenmentation i ssues related to the new
rules. Inplenentation of Video Description of Video Pro-
gramm ng, Menorandum Qpi ni on and Order on Reconsi d-
eration, 16 F.C.C.R 1251 (2001), erratumissued, 66 Fed.
Reg. 16,618 (Mar. 27, 2001). MPAA and NFB then filed
petitions for review.

I1. Analysis
A St andard of Revi ew

In deciding whether to defer to the FCC s construction of
the Act, we adhere to the tests enunciated by the Suprene
Court in Chevron U.S.A Inc. v. Natural Resources Defense
Council, Inc., 467 U S. 837 (1984) and United States v. Mead
Corp., 533 U.S. 218 (2001). In Chevron, the Court held that,
"[i]f the intent of Congress is clear, that is the end of the
matter; for the court, as well as the agency, nust give effect
to the unanbi guously expressed intent of Congress." 467
US. 842-43. This is so-called "Chevron Step One" review |If
Congress "has not directly addressed the precise question" at

Page 7 of 19
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i ssue, and the agency has acted pursuant to an express or
inplicit del egation of authority, the agency's interpretation of
the statute is entitled to deference so long as it is "reason-
abl e" and not otherwi se "arbitrary, capricious, or manifestly
contrary to the statute.” |Id. at 843-44. This is so-called
"Chevron Step Two" review. 1In either situation, the agency's
interpretation of the statute is not entitled to deference
absent a del egation of authority from Congress to regulate in
the areas at issue. See Ry. Labor Executives Ass'n v. Nat'
Medi ation Bd., 29 F.3d 655, 671 (D.C. Gr. 1994) (en banc)
(Chevron "deference is warranted only when Congress has

left a gap for the agency to fill pursuant to an express or
inplied 'delegation of authority to the agency."') (quoting
Chevron, 467 U.S. at 843-44).

Mead reinforces Chevron's conmand that deference to an
agency's interpretation of a statute is due only when the
agency acts pursuant to "del egated authority.” 533 U S at
226-27. The Court in Mead also makes it clear that, even if
an agency has acted within its del egated authority, no Chev-
ron deference is due unless the agency's action has the "force
of law. " Id. at 227.

In this case, the principal question is whether Congress
"del egated authority" to the FCC to promul gate vi sual de-
scription regul ations. Absent such authority, we need not
deci de whether the regul ati ons are ot herw se "reasonable.™
An agency may not pronul gate even reasonabl e regul ati ons
that claima force of |aw wi thout del egated authority from
Congr ess.

B. The FCC Lacks Statutory Authority to Adopt the
Vi deo Description Rules

MPAA argues that s 713 precludes the adoption of rules
mandat i ng vi deo description and that s 1 does not otherw se
aut horize the FCC to adopt video description rules. W
| argely agree, although we rest principally on the latter point.

1. Section 713

There is no doubt that s 713, 47 U S.C. s 613, by its ternms,
does not provide the FCC with the authority to enact video

Page 8 of 19
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description rules, and the FCC does not suggest that it does.
The harder question is whether the provision effectively bars
the FCC from mandati ng vi deo description

Statutory provisions in pari materia nornmally are con-
strued together to discern their meaning. Erlenbaugh v.
United States, 409 U. S. 239, 244 (1972) (noting that the rule
that statutes in pari materia should be construed together
"is ... alogical extension of the principle that individua
sections of a single statute should be construed together");
Hol yoke Water Power Co. v. FERC, 799 F.2d 755, 766 (D.C
Cr. 1986) ("The three sections are in pari materia and nust
be read together."); FAIC Sec., Inc. v. United States, 768
F.2d 352, 363 (D.C. Gr. 1985) ("[T]hese two statutes are in
pari materia and nmust be construed together."). Here, when
subsections (a), (b), and (f) of s 713 - all addressed to video
progranmm ng accessibility - are construed together, a strong
argunent can be made that Congress neant not to authorize
t he Conmi ssion to mandate video description. The dissent-

i ng opi nion of FCC Chairman Powel|l powerfully denon-
strates this point. See 15 F.C C R at 15,274-76 (Powel I,
di ssenti ng).

Subsections (a) and (f) nmerely call for the FCC to under-
t ake studies on closed captioning and video description, re-
spectively. Subsection (f), which deals with video description
provi des:

Wthin 6 nonths after the date of enactnment of the

Tel econmuni cati ons Act of 1996 [enacted Feb. 8, 1996],

t he Conmi ssion shall commence an inquiry to exam ne

the use of video descriptions on video progranmng in
order to ensure the accessibility of video programming to
persons with visual inpairnents, and report to Congress
on its findings. The Commission's report shall assess
appropriate nethods and schedul es for phasing video
descriptions into the nmarketplace, technical and quality
standards for video descriptions, a definition of program
m ng for which video descriptions would apply, and ot her
techni cal and | egal issues that the Conm ssion deens
appropri ate.

Page 9 of 19
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47 U . S.C. s 613(f). In contrast, subsection (b) affirmatively
mandat es t hat

t he Conmi ssion shall prescribe such regul ations as are
necessary to inplenent this section. Such regul ations
shall ensure that - (1) video programm ng first published
or exhibited after the effective date of such regulations is
fully accessible through the provision of closed captions

.; and (2) video progranm ng providers or owners
maxi m ze the accessibility of video programm ng first
publ i shed or exhibited prior to the effective date of such
regul ati ons through the provision of closed captions...

47 U. S.C. s 613(b). The difference in the | anguage enpl oyed
in these sections nmakes it clear that subsection (f) is not

i ntended to provide a mandate for video description require-
ments. Subsection (f) neither parallels the closed captioning
mandat e cont ai ned in subsection (b) nor suggests that Con-
gress provided the FCC with discretionary authority to adopt

vi deo description rules.

We need not decide whether s 713 positively forecl oses
agency rul es mandating video description. Rather, we find
that s 713 does not authorize the FCC to adopt such rul es.

We also find that, when coupled with the absence of authority
under s 1 (discussed below), s 713 clearly supports the con-
clusion that the FCC is barred from mandati ng vi deo descri p-
tion. We nowturn to the question whether s 1, or any other
provision in the Act, authorizes the Conm ssion to mandate

vi deo descri ption.

2. Section 1 of the Communi cati ons Act of 1934

The FCC s Report and Order argues that the FCC s au-
thority to nmandate video description is derived fromthe
conbination of s 1 of the Communi cations Act, 47 U S. C
s 151, s 2(a) of the Act, 47 U S.C. s 152(a) (stating that
"[t]he provisions of this Act shall apply to all interstate and
foreign comunication by wire or radio ... and to all persons
engaged within the United States in such conmuni cation"),

s 4(i) of the Act, 47 U S.C. s 154(i) (stating that "[t]he
Conmi ssion may performany and all acts, make such rules
and regul ations, and issue such orders, not inconsistent with
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this Act, as may be necessary in the execution of its func-
tions"), and s 303(r) of the Act, 47 U S.C. s 303(r) (stating
that "the Commission fromtinme to tinme, as public conve-

ni ence, interest, or necessity requires shall ... [nmake such
rul es and regul ati ons and prescribe such restrictions and
conditions, not inconsistent with |law, as may be necessary to
carry out the provisions of this Act"). At oral argunent,
counsel for the FCC essentially conceded that if the agency
cannot find its authority in s 1 then the video description
regul ati ons nust be vacated by the court. W agree.

The FCC s majority opinion argues that s 1 authorizes the
agency to mandate vi deo description, because

Congress ... authorized the Conm ssion to make avail -

able to all Americans a radio and wire comuni cation
service, and to pronote safety and life through such
service, and to make such regulations to carry out that
mandate, that are consistent with the public interest and
not inconsistent with other provisions of the Act or other
I aw.

15 F.C CR 15,252. This is a very frail argunment, in no smal
part because it conpletely ignores the fact that video descrip-
tion regulations significantly inplicate program content.

There is no doubt that the video description rules regul ate
progranmm ng content. Video description is not a regulation
of television transm ssion that only incidentally and minimally
affects programcontent; it is a direct and significant regul a-
tion of programcontent. The rules require progranmers to
create a second script. As Chairman Powell noted in his
di ssent, "video description is a creative work. It requires a
producer to evaluate a program wite a script, select actors,
deci de what to describe, decide how to describe it and choose
what style or what pace. In contrast, closed captioning is a
straight translation of dialogue into text." Report and O der
15 F.C CR at 15,278 (Powell, dissenting). Utimtely, video
descriptions require a witer to anmend a script to fill in audio
pauses that were not originally intended to be filled. Not
only will producers and script witers be required to decide
on what to describe, howto characterize it, and the style and



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #01-1149  Document #712800 Filed: 11/08/2002 Page 12 of 19

pace of video descriptions, but script witers will have to
describe subtleties in nmovenents and nood that may not
translate easily. And many novenents in a scene admt of
several interpretations, or their meaning is purposely |eft
vague to enhance the programcontent. In short, it is clear
that the inplenentation of video descriptions invariably

woul d entail subjective and artistic judgnments that concern
and affect programcontent. The FCC has even acknow -

edged that the creation of this second script "raises creativity
... issues." Video Accessibility Report, 11 F.C C R at
19,221. These effects are not insignificant, and there can be
no doubt that the result is a direct regulation of program
content.

The FCC s argunents to the contrary are entirely unper-
suasive. See Report and Order, 15 F.C.C.R at 15, 254-56.
First, the Conmssionis wong in its claimthat video de-
scriptions are the same as closed captioning. One is a sinple
transcript, a precise repetition of the spoken words. The
other requires an interpretation of visual scenes. They are
not the sanme. Second, the FCC s statenent that video
descriptions are "not related to content” is specious. Id. at
15, 255. FCC s counsel would not even endorse that position
at oral argunent. Requiring someone to change or add to a
programscript is related to the programs content. Finally,
the FCC clains that the video description regulations are
"content-neutral." 1d. at 15,254-55. W need not decide that
i ssue, because it is irrelevant. The question that we face is
whether s 1 provides the FCC with authority to pronul gate
regul ati ons that significantly regul ate progranm ng content.
The content-neutrality of the rules is irrelevant to the inquiry
of the FCC s del egated authority.

During oral argument, counsel for the FCC acknow edged
that it was not self-evident fromthe statute that the FCCis
aut hori zed to regul ate programcontent pursuant to s 1
Counsel 's hesitation was well placed, because s 1 nerely
aut hori zes the agency to ensure that all people of the United
States, w thout discrimnation, have access to wire and radio
communi cation transm ssions. Section 1 does not otherw se
aut horize the FCC to regul ate program content, as the video
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description regulations clearly do. Both the ternms of s 1 and
the case law anplifying it focus on the FCC s power to

pronmote the accessibility and universality of transm ssion, not
to regul ate programcontent. Neither the FCC s Order nor

its brief to this court cite any authority to suggest otherwi se.
To regulate in the area of programm ng, the FCC nust find

its authority in provisions other than s 1. See, e.g., 47 US.C
s 531 (governi ng designation of cable channels for public,
educational, or governnental use).

The Conmuni cations Act was inplenented for the purpose
of consolidating federal authority over communications in a
si ngl e agency to assure "an adequate comuni cation system
for this country.” S. Rep. No. 73-830, at 3 (1934); see also
H R Rep. No. 73-1850, at 3-4 (1934). Gven the limted
di stribution of conmmunications facilities in 1934, s 1's man-
date to serve "all the people of the United States"” is a
reference to the geographic availability of service. See M-
chael J. Aguilar, Note, Mcro Radio: A Small Step in the
Return to Localism Diversity, and Conpetitiveness in
Broadcasting, 65 Brook. L. Rev. 1133, 1136-37 (1999) (expl ain-
ing howlimted facilities influenced passage of the Communi -
cations Act of 1934); see also Nat'l Broad. Co. v. United
States, 319 U S. 190, 216 (1943) ("The facilities of radio are
limted and therefore precious; they cannot be left to waste-
ful use without detrinment to the public interest.”). Under
s 1, Congress delegated authority to the FCC to expand
radio and wire transm ssions, so that they would be avail abl e
toall US citizens. See, e.g., United States v. M dwest Video
Corp., 406 U. S. 649, 667-68 (1972) ("[T]he critical question ..
i s whether the Commi ssion has reasonably determ ned that
its origination rule will "further the achi evenent of | ong-
established regulatory goals in the field of television broad-
casting by increasing the nunber of outlets for comunity
sel f-expressi on and augnenting the public's choice of pro-
grans and types of services...."') (citation onmtted); United
States v. Southwestern Cable Co., 392 U S. 157, 172 (1968)
("[1]t was precisely because Congress wi shed to maintain,
t hrough appropriate adm nistrative control, a grip on the
dynam c aspects of radio transmssion ... that it conferred
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upon the Commi ssion a unified jurisdiction and broad authori -
ty.") (citations, footnotes, and internal quotations omtted).
Section 1 does not address the content of the progranms with
respect to which accessibility is to be ensured. 1In other
words, the FCC s authority under s 1 is broad, but not

without limts.

The cases cited to this court by the FCC do not hold
otherwi se. These cases do not relate to program content.
See, e.g., United Video v. FCC, 890 F.2d 1173 (D.C. Cir. 1989)
(FCC s "syndi cated exclusivity" rules found to be content-
neutral, not otherwi se arbitrary and capricious, and not viol a-
tive of the Copyright Act of 1976 or the Cable Act of 1984;
s 1 of the Comunications Act not inplicated); Rural Tel
Coalition v. FCC, 838 F.2d 1307, 1315 (D.C. Cir. 1988) ("As
t he Universal Service Fund was proposed in order to further
t he objective of maki ng comuni cati on service available to al
Ameri cans at reasonabl e charges, the proposal was within the
Conmmi ssion's statutory authority. W have recogni zed previ -
ously that universal service is an inportant FCC objective.");
North Am Telecomm Ass'n v. FCC, 772 F.2d 1282 (7th Cr.
1985) (action for review of FCC orders relating to conditions
upon whi ch maj or tel econmuni cations corporation's regiona
operating conpani es could enter tel ephone equi prent busi -
ness); GIE Serv. Corp. v. FCC, 474 F.2d 724, 730 (2d Gir.
1973) (regul ations prescribing conditions under which com
nmon carriers may sell data processing services, designed to
insure that "carriers provide efficient and econom c service to
the public").

One of the reasons why s 1 has not been construed to all ow
the FCC to regul ate programming content is because such
regul ations invariably raise First Anmendnent issues. E. g.,
Turner Broad. Sys. v. FCC, 512 U. S. 622, 651 (1994) ("[C]ur
cases have recogni zed that Gover nnent regulatlon over the
content of program broadcasting nmust be narrow, and that
broadcast |icensees nust retain abundant discretion over
programm ng choices."); Colunbia Broad. Sys., Inc. v. Dem
ocratic Nat'l Comm, 412 U S. 94, 126 (1973) (describing "the
ri sk of an enl argenent of Governnent control over the con-
tent of broadcast discussion of public issues"” as a "problem of
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critical inportance to broadcast regulation and the First
Amendnent”). Indeed, the parties in this case have argued
over whether the video description rules infringe free speech
precepts. See Br. of Petitioner at 39-43; Br. of Respondent
at 35-41. To avoid potential First Arendnent issues, the

very general provisions of s 1 have not been construed to go
so far as to authorize the FCC to regul ate program content.

Rat her, Congress has been scrupul ously clear when it intends
to del egate authority to the FCC to address areas significant-
Iy inplicating programcontent. E.g., 18 U S. C s 1464
("Whoever utters any obscene, indecent, or profane |anguage

by means of radi o communi cation shall be fined under this
title or inprisoned not nore than two years, or both."); 47

U S.C. s 315 (governing provision of broadcast tine to candi-
dates for public office); 47 U S.C. s 399 ("No noncomerci al
educati onal broadcasting station nay support or oppose any
candidate for political office."). And Congress has inposed
[imtations on regulations inplicating programcontent. See
47 U . S.C. s 544(f) (providing that "[a]ny Federal agency ..

may not inmpose requirenments regarding the provision or

content of cable services, except as expressly provided in this
title"); see also 47 U S.C. s 326 (providing that the FCC does
not possess the power of censorship, and "no regul ation or
condition shall be pronulgated or fixed by the Conm ssion
which shall interfere with the right of free speech by neans
of radio comunication”). It is therefore clear that s 1 is not
the provision in the Act fromwhich the FCC can find

del egated authority to regul ate the content of broadcast
programm ng. The FCC nust | ook beyond s 1 to find

authority for regulations that significantly inplicate program
content.

The FCC s position seens to be that the adoption of rules
mandat i ng vi deo description is perm ssible because Congress
did not expressly foreclose the possibility. This is an entirely
unt enabl e position. See Ry. Labor Executives, 29 F.3d at 671
("Were courts to presune a del egati on of power absent an
express w thhol ding of such power, agencies would enjoy
virtually limtless hegenony, a result plainly out of keeping
with Chevron and quite likely with the Constitution as well.")
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(enphasis in original). See also Halverson v. Slater, 129 F.3d
180, 187 (D.C. Cr. 1997) (quoting Ry. Labor Executives, 29
F.3d at 671); G, Chem & Atomic Wirkers Int'l Union v.

NLRB, 46 F.3d 82, 90 (D.C. Cir. 1995) (sane); see also Ethyl
Corp. v. EPA, 51 F.3d 1053, 1060 (D.C. Cr. 1995) ("W refuse

. to presune a del egati on of power nerely because Con-

gress has not expressly withheld such power."); Natural Res.
Def. Council v. Reilly, 983 F.2d 259, 266 (D.C. Gr. 1993)
("'[I]lt is only legislative intent to del egate such authority that
entitles an agency to advance its own statutory construction
for review under the deferential second prong of Chevron."')
(quoting Kansas City v. Dep't of Housing & Urban Dev., 923

F.2d 188, 191-92 (D.C. Cir. 1991)) (alteration in original).

Congress enacted the cl osed captioning and vi deo descri p-
tion provisions of s 713 together. After originally entertain-
ing the possibility of providing the FCC with authority to
adopt video description rules, Congress declined to do so.

This silence surely cannot be read as anbiguity resulting in
del egated authority to the FCC to promnul gate the di sputed
regul ati ons.

3. O her Statutory Provisions GCted by the Conmm ssion

The Conmission's brief to this court advances the sone-
what opaque argunent that the video description rules are
"obviously a 'valid conmmuni cations policy goal' and in the
public interest.” Respondent's Br. at 26. The Conmi ssion
thus clains that the regulations are justified under s 303(r),
which permts the FCC to regulate in the public interest "as
may be necessary to carry out the provisions of [the] Act."

47 U.S.C. s 303(r). But this statutory provision sinply can-
not carry the weight of the Commi ssion's argunment. The

FCC cannot act in the "public interest” if the agency does not
ot herwi se have the authority to pronul gate the regul ati ons at
issue. An action in the public interest is not necessarily
taken to "carry out the provisions of the Act," nor is it
necessarily authorized by the Act. The FCC nust act pursu-

ant to del egated authority before any "public interest” inquiry
is made under s 303(r). This of course neans, as FCC

counsel conceded at oral argunent, that the video description
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rules are arguably justified only if the FCC had authority to
act pursuant to s 1 of the Act.

The FCC s suggestion that s 4(i), without nore, gives the
agency authority to promul gate the disputed rul es cannot
wi t hstand scrutiny. Chairnman Powel|l's discussion of this
provision says it all:

It is inmportant to enphasize that section 4(i) is not a
st and- al one basis of authority and cannot be read in
isolation. It is nore akin to a "necessary and proper"”
clause. Section 4(i)'s authority must be "reasonably
ancillary” to other express provisions. And, by its ex-
press terms, our exercise of that authority cannot be
"inconsistent” with other provisions of the Act. The
reason for these limtations is plain: Wre an agency
af forded carte bl anche under such a broad provision
i rrespective of subsequent congressional acts that did not
squarely prohibit action, it would be able to expand
greatly its regulatory reach

15 FF.CCR at 15,276 (Powell, dissenting). W agree.

Finally, there is really nothing to be said about s 2(a), 47
US. C s 152(a), which was also cited by the FCC in support
of the video description regulations. This provision does not,
on its own, support the regulations. Neither the FCC s
Order nor counsel's argunment on behalf of the FCC suggest-
ed ot herw se.

In short, the FCC can point to no statutory provision that
gi ves the agency authority to nandate visual description
rules. The rules may be highly salutary. But that is not the
i ssue before this court and we offer no judgnent on the
guestion. What is determinative here is the FCC acted
wi t hout del egated authority from Congress. Section 1 does
not furnish the authority sought, because the regul ations
significantly inplicate programcontent and the FCC can cite
no authority in which a court has uphel d agency acti on under
s 1 where programcontent was at the core of the regul ations
at issue. And it does not matter that the di sputed rules here
are arguably "content-neutral."” The point is that the rules
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are about programcontent and therefore can find no authori-
zation in s 1.

Finally, if there were any serious question about proper
result in this case, all doubt is resolved by reference to s 713.
In s 713(f), Congress authorized and ordered the Conmm ssion
to produce a report - nothing nore, nothing less. The
statute does not, as with closed captioning, instruct (or even
permt) the FCC to promul gate regul ati ons mandati ng vi deo
description. Once the Conm ssion conpleted the task of
preparing the report on video description, its del egated au-
thority on the subject ended.

I1'l. Conclusion

[Given the minimal extent to which the FCC and Con-

gress actually influence the progranmm ng offered by
broadcast stations, it would be difficult to conclude that
Congress enacted [video description] in an effort to exer-
cise content control.... In a regine where Congress or
the FCC exercised nore intrusive control over the con-
tent of broadcast progranm ng, an argunment simlar to
[the argunment raised by the Conmm ssion] mght carry
greater weight. But in the present regulatory system

t hose concerns are w thout foundation

Turner Broad. Sys., 512 U S. at 652. Accordingly, for the
reasons given in this opinion, we hereby grant the petition for
review filed by MPAA, and reverse and vacate the Comm s-

sion's Order insofar as it requires broadcasters to inplenment
vi deo descri pti on.

So ordered.

Karen LeCraft Henderson, Circuit Judge, concurring:

| believe that section 713 of the Communications Act, 47
US. C s 613, plainly does not authorize the FCC to promnul -
gate video description rules and, for that reason, | fully
concur in that portion of the nmajority opinion that so holds. |
do not agree, however, that the video description rules consti-
tute "a direct and significant regul ation of programcontent.”
Maj. Op. at 11. | fail to see how video description need
consi st of anything nore than spoken stage directions. |If so,
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vi deo description, at least in ny view, does not regul ate
programcontent. Wile | agree that section 1 of the Com

muni cations Act, 47 U S.C. s 151, does not provide the FCC
with authority to pronul gate the video description rules, it is
not because the rules regulate programcontent; in ny view,
neither section 1, nor any of the other provisions of the Act
the FCC relies on, independently del egates authority that
section 713 plainly wthhol ds.
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