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sion, and Daniel M Arnstrong, Associate CGeneral Counsel,
Feder al Conmuni cati ons Commi ssion, was on brief.

Stephen Diaz Gavin was on brief for the intervenor.
Bef ore: Henderson, Randol ph and Rogers, G rcuit Judges.
pinion for the court filed by Crcuit Judge Henderson.
Di ssenting opinion filed by Grcuit Judge Randol ph.

Karen LeCraft Henderson, CGircuit Judge: New Wrld
Radi o, Inc. (New Wrld), licensee of AMradi o stati on WIST,
| ocated in Washington, D.C., appeals an order of the Federal
Conmuni cati ons Conmi ssion (Commi ssion or FCC) granting
the application of Birach Broadcasting Corporation (Birach)
to renewits license for WDW(AM | ocated i n Poconoke
Cty, Maryland. 1In re Application of Birach Broadcasting
Corporation for Renewal of License of Station WDW(AM,
Pocomoke City, Maryland, 16 FCC Rcd 5015 (2001) (Renewal
Application). New Wrld contends the FCC erred in approv-
i ng the Renewal Application because Birach failed to satisfy
the "public interest, convenience, and necessity" standard of
47 U.S.C. s 309(k)(1) by failing to broadcast for thirty-two
nont hs. Because we conclude that New Worl d | acks stand-
ing, we dismiss its appeal .

Birach acquired the license for WOW from Five Star
Broadcasting, Inc. (Five Star) on January 15, 1993. Earlier,
on May 8, 1992, Birach had applied to the Comm ssion for
both a construction permit to change WDW' s comunity of
license from Pocomoke City to Brinklow Maryland (Brinklow
Application)1l and for assignment of the WDW broadcast
license fromFive Star to Birach (Assignment Application).

1 Birach sought to nove the station to Brinkl ow because Poco-
nmoke City already had two | ocal stations, WDW was | osi ng noney
because of the conpetition, WOW was likely to go off the air if it
was not sold and Brinklow did not have a |ocal station. FCC Br. 4
(citing Birach's Br. in Support of Gant of Brinklow Application at
3-5).

The Assignnment Application advised the Conmm ssion that
Birach's obligations under the purchase agreenent were con-
tingent on the Conm ssion's approval of the Birach Applica-
tion. See Assignnment Application, Exh. 1-5. On Novenber
25, 1992 the FCC granted both the Assignnent Application
and the Brinklow Application. On January 15, 1993, the day
Bi rach acquired WOW, Birach also notified the FCC that it
and Five Star had conpl eted the assignnent and that Five
Star had taken WDW off the air as of January 14, 1993.

See January 15, 1993 Letter from Lauren Col by, counsel for
Birach, to FCC. Birch did not purchase Five Star's Poco-
moke City facilities (for WOW) at that tinme because it

pl anned on resum ng operations, after construction, at new
facilities in Brinklow Id.

On May 6, 1994 Birach applied to the FCC to extend the
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Bri nkl ow construction permt beyond the May 25 expiration
date, stating that it was unable to obtain the transmtter site
specified in the Brinklow Application. New Wrld filed an

i nformal objection to the extension request, alleging that

Bi rach had engaged in m srepresentations and/or |acked can-
dor in connection with its certification of site availability
i ncluded in the Brinklow Application. Wile Birach attenpt-
ed to secure an alternate transmtter site in Brinklow,

WDMW remai ned off the air pursuant to successive FCC

speci al tenporary authorizations. See August 1, 1994 Letter
fromJdames R Burtle to Birach (three-nonth authorization to
remain silent); Novenber 9, 1994 Letter from James R

Burtle to Birach (sane); February 13, 1995 Letter from
James R Burtle to Birach (sane); My 19, 1995 Letter from
James R Burtle to Birach (sane); Septenber 11, 1995 Letter
fromJames R Burtle to Birach (sane).

The WDW | icense that Birach acquired fromFive Star
was schedul ed to expire on October 1, 1995. Consistent with
the FCC rule requiring a renewal applicant to file four
nmont hs before the expiration date, see 47 C F. R 73. 3539,
Birach filed an application for renewal of broadcast station
WDMWV, Poconoke City, Maryland dated May 30, 1995 (Re-
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newal Application).2 On Septenber 18, 1995 New Wirld filed

an informal objection, claimng, inter alia, that Birach had
not operated the radio station during the approxi mately 32
months that it held the WOW |icense and had no firm pl ans

to do so. On Cctober 2, 1995 Birach filed an opposition
arguing that New World's informal objection did not consti -
tute a petition to deny and that, in any event, New Wrld

| acked standing to file a petition to deny because it could not
show that it would be injured by granting the Renewal
Application. In its Reply, New Wrld acknow edged that "it

| acks the required standing to maintain a petition to deny,"
which, it explained, was the reason it "filed its pleading as an
Informal bjection, not a petition to deny." Cctober 11, 1995
Reply [to Birach's Qpposition to Informal Objection] at 3 p 5.

On July 15 1996, without having resuned broadcasting
from WW, Birach again applied to change the conmunity
of Iicense and relocate WDMW' s transmi ssion facilities, this
time from Poconoke City to Damascus, Maryl and (Danmascus
Application). The Danmascus Application was pronpted by
Birach's continuing inability to secure the site specified in the
Bri nkl ow Application. Opposing Birach at every step, New
Wrld filed a petition to dismss or deny the Damascus

Appl i cati on.

The Tel econmuni cations Act of 1996, Pub. L. No. 104-104,
110 Stat. 56 (1996) (Tel ecom Act) becane effective on Febru-
ary 8, 1996. Section 312(g) provides that "[i]f a broadcasting
station fails to transmt broadcast signals for any consecutive
12-month period, then the station license granted for the
operation of that broadcast station expires at the end of that
peri od, notw thstandi ng any provision, term or condition of
the license to the contrary.” 47 U S.C 312(g). Any station
silent as of the date of enactnent had one year fromthe
effective date of the Tel ecom Act--that is, until February 9,
1997--to begi n broadcasting before the Iicense automatically
expired. 1In order to satisfy the new statutory directive,
Bi rach purchased Five Star's Poconoke City transm ssion
facilities (which, as noted earlier, it had not done at the tine

2 The FCC date stanmp has the date as June 8, 1995.
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it acquired WOW/ from Five Star) and resuned operations
at the Poconmoke City, Maryland site on Novenber 11, 1996.

In Iight of Birach's Damascus Application, on January 14,
1997 the Audio Services Division of the FCC s Mass Medi a
Bureau di sm ssed as noot Birach's Brinkl ow extension re-
guest and canceled its Brinklow construction permt. Janu-
ary 14, 1997 Letter Decision fromLinda Blair, Chief, Audio
Services Division, Mass Media Bureau.3 |In addition, the

3 On January 4, 2001 the Mass Media Bureau di snissed the
Damascus Application as not "technically grantable" because of the
unaccept abl e overlap of signal strength contours wi th another sta-
tion (WMCS(AM ) Birach partly owned i n Canonsburg, Pennsyl va-
niain violation of 47 CF.R s 73.37(a). Section 73.37(a) provides
that "no application will be accepted for a change of the facilities of
an existing station if the proposed change would involve ... overlap
[of signal strength contours]™ with another station as therein de-
scribed. 47 CF.R s 73.37(a) (2002). In 1997 Birach had applied
for and been granted a construction permt to reduce WACS s
dayti me power and to change its daytinme directional antenna pa-
raneters; these changes, if inplenmented, would have cured the
unaccept abl e overlap. See BP-19961015AB. Birach never filed a
license nodification application to inplenent the changes, however,
and its construction permt expired on Decenber 21, 2000. Janu-
ary 4, 1997 Letter Decision fromlLinda Blair, Chief, Audio Ser-
vices Division, Mass Media Bureau 1 n.2 .

On January 9, 2001 Birach filed a new WACS nodification
application to elimnate unacceptable overlap with the facilities
proposed in the Damascus Application, apparently curing the defect
that led to the dism ssal of the Damascus Application. See July 18,
2001 Letter Decision at 2. Subsequently, the Mass Media Bureau
granted Birach's petition for reconsideration and reinstated the
Damascus Application based on Birach's anendnent that nade the
Damascus Application and a new WACS Application contingent
applications pursuant to 47 CF. R s 73.3517(c) (allowing AMIli cen-
see to file contingent nodification applications if granting contin-
gent applications "will reduce interference to one or nore AM
stations or will otherw se increase the area of interference-free
service"). New Wirld then petitioned for reconsideration of the
Mass Media Bureau's reinstatenment of the Damascus Application,
asserting that it inproperly relied on the presuned validity of

letter decision granted Birach's Renewal Application, stating
that "because New Wrld's allegations in its Informal bjec-

tion ... relate only to the station's silent status, ... we grant
the pending |icense renewal application in I[ight of
WMW(AM 's resunption of broadcast operations." 1d.4

On February 18, 1997, New World petitioned for reconsid-
eration of the January 14, 1997 letter decision granting
Birach's Renewal Application, reasserting the argunents
made in its informal objection. The Audio Services Division,
by letter, denied New Wrld's petition for reconsideration
and request for a hearing on Novenber 20, 1997. Novenber
20, 1997 Letter Decision fromlLinda Blair, Chief, Audio
Services Division, Mass Media Bureau. New World then
petitioned for review by the Conm ssion on Novenber 22,

1997. Birach opposed New Wrld's petition. On February
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28, 2001 the FCC denied New Wrld's petition. See Inre

Birach's new WACS Application, which New Wrld clains was
defective because it attenpted to revive a construction permt
automatically forfeited under the Comm ssion's regul ations. See
August 23, 2001 New Wirld Petition for Reconsideration of Rein-
statenment of Damascus Application at 4 p 6 & n.5 (citing 47 CF.R
s 73.3598(e)). New Wrld also clained that reinstatenent was
premat ure because "the Division al so needs to address a nunber of
other issues related to the [Damascus] Application,” (e.g., New
Wrld s petition to dismss or deny). I1d. at 4-5 p 7. A separate
Audi o Services Division letter ruling related to a nodification
application for Station WML(AM filed by Birach's sister conpa-
ny, Elijah Broadcasting Corporation, also addressed sone Damas-

cus Application issues. See July 18, 2001 Letter Ruling from Peter
H Doyle, Chief, Audio Services Division, to Elijah Broadcasting,
et al. That letter ruling is subject to a petition for reconsideration
filed by New World on August 22, 2001. As of Decenber 17, 2001
reinstatenment of the Damascus Application remai ned pendi ng, ap-
parently awaiting resolution of the issues raised in New Wrld's
petition for reconsideration.

4 The letter decision also noted the Conm ssion's policy of assis-
tance to those stations facing the statutory deadline. See January
14, 1997 Letter Decision fromLinda Blair, Chief, Audio Services
Di vi sion, Mass Media Bureau at 3-4.
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Application of Birach Broadcasting Corporation for Renewal

of License of Station WOMW/(AM, Poconoke City, Mary-

l and, 16 FCC Rcd 5015 (2001) (Order). The FCC concl uded
that New Worl d's charge that Birach had nade m srepresen-
tations in connection with its filing of the Assignnment and
Bri nkl ow Applications, which charge was first rai sed by New
Worl d ei ghteen nonths after both applications had becone
final, was untinely. 1d. at p 8 The FCC further concl uded
that New Worl d's argunent was based on the erroneous view
that Birach was required to make efforts to resune broad-
casting at Poconpoke City while at the sane tinme seeking to
rel ocate to Brinklow and then to Damascus. Id. Regarding
any subsequent Birach m srepresentation involving Birach's
operation of the station at Poconmoke City, the FCC again
found no nerit in New Wrld' s allegations. 1d. 1In light of
its longstanding policy to encourage a silent station to resune
operations, the FCC affirned the grant of Birach's Renewal

Application. 1d. at p 11. 1In so concluding, it also noted that
Bi rach had never been warned that keeping the station silent
could jeopardi ze any renewal application. Id.

New Wrld filed a tinely notice of appeal on March 7, 2001.
Bi rach subsequently intervened in support of the Comm s-
sion. New Wirld contends the FCC decision to grant the
Renewal Application was arbitrary and caprici ous because
Birach failed to broadcast any programmng for nore than
thirty-one nonths. For the same reason, New Wrld con-
tends the FCC s order contravenes the public interest. Fi-
nally, New Wrld argues that the FCC s failure to exam ne
adequat el y whet her Birach nmade m srepresentations coinci-
dent with its Assignnent and Brinkl ow Applications |eft
unresol ved questions of fact about Birach's qualifications to
remain a licensee. The FCC first challenges New Wirld's
standing to seek review of Birach's Renewal Application.
Because we agree that New Worl d | acks standi ng, we do not
reach its argunments on the nerits.

The FCC chal | enges New Worl d' s standi ng, asserting New
Wrld is not injured by the grant of Birach's Renewal Appli -
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cation for the Pocomoke City license. Section 402(b) of the
Federal Conmunications Act, 47 U S.C. ss 151 et seq. (1982)
(Act), provides that "any ... person who is aggrieved or
whose interests are adversely affected by any order of the
Conmmi ssion granting or denying any application"” my seek
judicial reviewthereof. 47 U S.C. s 402(b)(6). A party is
"aggri eved" under the statute if it satisfies both the constitu-
tional and prudential requirenents of standing. See O ange
Park Florida T.V., Inc. v. FCC, 811 F.2d 663, 670 (D.C. Gir.
1987); see also City of Orville v. FERC, 147 F.3d 979, 985
(D.C. Cir. 1998) (citing Louisiana Energy & Power Auth. v.
FERC, 141 F.3d 364, 366 (D.C. Gr. 1998) (interpreting "ag-
grieved" party |l anguage in Federal Power Act, 16 U S.C

s 825)).5

To establish Article Il1l standing, a party nust allege (1) an
injury-in-fact that is (2) "fairly traceable" to the defendant's
conduct and (3) likely to be redressed by a favorabl e judicial
deci sion. Jersey Shore Broadcasting Corp. v. FCC, 37 F.3d
1531, 1535 (D.C. Cir. 1994) (citing Lujan v. Defenders of
Wldlife, 504 U S. 555, 560 (1992)). To establish "injury-in-
fact," the plaintiff must show "an invasion of a legally protect-
ed interest which is (a) concrete and particul arized and (b)
actual or immnent, not conjectural or hypothetical." Sun-

Com Mobile & Data Inc. v. FCC, 87 F.3d 1386, 1388 (D.C.

Cir. 1996) (citations omtted). The burden is on the party
seeking judicial review "clearly to allege facts denonstrating
that he is a proper party to invoke judicial resolution of the
di spute and the exercise of the court's powers."” SunCom
Mobile & Data Inc., 87 F.3d at 1388 (quoting Warth v.

Seldin, 422 U S. 490, 518 (1975)). Moreover, "when the
[party] is not hinmself the object of the government action or

i naction he chall enges, standing is not precluded, but it is

5 Despite the FCC s claimto the contrary, New Wrld' s acknow -
edgnent at the agency level that it lacked "the required standing to
maintain a petition to deny" Birach's Renewal Application does not

decide New World's Article Il standing. Nor is New Wrld's
participation in the agency proceedi ngs sufficient by itself to sustain
Article Il standing. See Fund Denocracy v. SEC, 278 F.3d 21, 27

(D.C. Gir. 2002).
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ordinarily 'substantially nore difficult' to establish.” Lujan
504 U.S. at 562 (citations onmtted).

New World clainms to be "aggrieved" by the FCC s grant of
Birach's Renewal Application for Poconoke City because
renewal allows Birach to keep its |icense, noving one step
closer to conpeting with, and therefore economcally injuring,
WUST, New Worl d's Washington, D.C. station. New Wirld's
claimis not w thout support; the United States Suprene
Court, in the Canp triad, upheld "conpetitor standing" even
t hough the economic injury was latent. See Ass'n of Data
Processing Serv. Orgs. v. Canp, 397 U S. 150, 152 (1970)
(sellers of data processing services had standing to test ruling
al l owi ng national banks to sell data processing services be-
cause conpetition "mght entail some future |loss of profits” in
t hat respondent bank was al ready preparing to performsuch
services for two of plaintiffs' clients); Arnold Tours, Inc. v.
Canp, 400 U.S. 45, 45-46 (1970) (travel agents had "conpeti -
tor standing"” to challenge ruling allow ng national banks to
provide travel services); Investnent Co. Inst. v. Canp, 401
U S 617, 620-21 (1971) (investnent conpani es had "conpeti -
tor standing"” to test regulatory ruling authorizing nationa
banks to operate collective investnment funds). Moreover, the
Supreme Court held long ago that a conpeting broadcast
station has "aggrieved" party standing under section 402(b) of
the Act to challenge the grant of a |license to another "on the
ground that the resulting conpetition nmay work econom c
infjury to him" FCC v. Sanders Brothers Radio Station, 309
U S. 475, 477 (1940). Nonetheless, the Canmp cases and
Sanders Brothers are premised on the petitioner's status as a
direct and current conpetitor whose bottomline may be
adversely affected by the chall enged governnent action

In Sanders Brothers, the Court reviewed the FCC s deci -
sion to grant, in a consolidated hearing, two applicants (Sand-
ers Brothers and Tel egraph Heral d) separate licenses to
broadcast fromthe same city, Dubuque, lowa. Sanders
Brot hers sought to relocate its transmtter and studios to
Dubuque, lowa after having for sone years held a broadcast
license for a station in East Dubuque, Illinois, |ocated across
the M ssissippi River from Dubuque, lowa. The Tel egraph
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Heral d, a newspaper published in Dubuque, |owa, was apply-
ing for a construction pernmt to erect a broadcasting station
inthat city. Wile it found that economc injury to an

exi sting station was not "a separate and i ndependent ele-
ment" that the Comm ssion was required to consider in

determ ning whether to grant a license, the Court nonethel ess
concl uded that Sanders Brothers, as an existing station "like-
ly to be financially injured by issuance of the license," had
standing to challenge the FCC s finding that the "public

i nterest, conveni ence, and necessity" would be served by
granting the Tel egraph Herald application. Sanders Broth-
ers, 309 U S. at 476-77. In particular, Sanders Brothers

all eged that there existed insufficient advertising revenue,
talent and need for an additional station in Dubuque. The
Sanders Brothers Court found standing in the circunstance

of two stations conmpeting for the right to broadcast in one

city. 1In contrast, New Wrld does not, and cannot, allege
that granting Birach's Renewal Application for Poconoke
Cty will, standing alone, "financially injure" New Wrld's

position in the Washi ngton, D.C. marketplace. The FCC s

decision to grant Birach's Renewal Application nerely allows
Birach to retain its Poconmoke City license. Instead, New

Wrld s "conpetitive injury" will occur, if at all, only if Birach
subsequent |y seeks and secures the relocation of its Poco-

nmoke City broadcast |icense to the Washington, D.C pro-

granmm ng ar ea.

In Mount WIson FM Broadcasters, Inc. v. FCC, 884 F.2d
1462, 1465 (D.C. Gir. 1989), Munt WIson, an FM station
i censee, challenged the FCC s decision to allot a new FM
channel on a nearby frequency, claimng that the nmere allot-
ment nmade the possibility of future conpetition nore likely
and thereby adversely affected the current nmarket val ue of
its station. 1d. at 1463. |In establishing a new FM radio
station, the FCC first allots the channel or frequency to a
particul ar conmunity and then considers applications for a
Iicense on that channel. 1d. at 1465-67. In Munt W] son,
we found "doubtful” whether the nere allotnment, wthout the
i ssuance of a license, could danage Mount W/l son's "concrete,
econom c interest” sufficiently to confer standing. Id. at
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1465.6 Simlarly here, granting Birach's Renewal Application
by itself does not adequately harm New Wrld to establish
standing. In its Reply Brief, New Wrld attenpts to distin-
gui sh Mount W/ son by attaching great significance to Munt
Wlson's "two bites at the sane apple" |anguage, 7 pointing

out that New World, unlike Munt WIlson, will not get two

bites because it cannot raise "programmng issues” in any
subsequent Damascus Application/license transfer proceed-

ing.8 This distinction, if accurate, nonethel ess does not give

New World Article Il standing. The "injury-in-fact" re-
qui rement "serves to distinguish a person with a direct stake
in the outcone of a litigation--even though small--froma

person with a nmere interest in the problem" United States
v. Students Chal | engi ng Regul atory Agency Procedures

(SCRAP), 412 U.S. 669, 690 n.14 (1973). New Wrld's inter-
est in raising "progranm ng issues” does not give it a direct
enough stake in the outcone of Birach's Renewal Application
to establish its standing here.

Pointing to Birach's past attenpts to relocate WOW to
the Washington D.C. area, New Wrld asserts that the FCC s

6 The court ultimately dism ssed Mount WIlson's appeal as unripe.
See Mount W/ son, 884 F.2d at 1467.

7 In its ripeness discussion, the court noted that no prior case had
held that "all otnent of a channel alone results in sufficient economc
injury to existing license holders to make an appeal ripe."” Mount
Wl son, 884 F.2d at 1467. The court found that "[a]ll institutiona
i nterests recogni zed in the decisions of this and other courts
mlitate against inmedi ate review here" because "[e]very issue
rai sed by petitioners now can be raised, together with all relevant
Step 2 issues, in a single appeal after the Conm ssion has ruled on
the pending license applications.” 1d. Wile the "two bites at the
same appl e" ripeness issue may not be present here, the court's
observation that "[t]his or any appeal from a channel all otnent
deci si on may be made unnecessary by future agency action” fits
here as wel |l because Birach may never succeed in relocating
WDW to the Washington, D.C area.

8 New Wirld cites no FCC regul ation that would prohibit its
raising Birach's failure to broadcast in a subsequent |icense transfer
pr oceedi ng.

decision "is tantanount to renewal of license for a radio

station conpeting in the DDC. market.” \While there is sup-
port in our court's caselaw for the assertion that a party
suffers cogni zable injury under Article Il when an agency

"lift[s] regulatory restrictions on their competitors or other-
wi se allow s] increased conpetition,"” Louisiana Energy and
Power Auth. v. FERC, 141 F.3d 364, 367 (D.C. Cr. 1998)
(citations omtted), this description does not fit the FCC s
decision here. W read this holding to apply the "conpetitor
standi ng" doctrine to an agency action that itself inposes a
conpetitive injury, i.e., that provides benefits to an existing
conpetitor or expands the nunmber of entrants in the petition-
er's market, not an agency action that is, at nost, the first
step in the direction of future conpetition. The difference is
critical because New Wrld will have an opportunity to
chal | enge any FCC decision that directly affects it as a
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conpetitor. See, e.g., February 18, 1997 New World Petition
to Dism ss and Deny Damascus Application. Wile the court

is aware of Birach's apparent desire to conpete in the

Washi ngton, D.C. market, New Wrld' s "chain of events”

infjury is too renote to confer standing. W cannot say, as

we did in Orange Park, that New Wrld has specified a
"concrete, economc interest that has been perceptibly dam
aged by the Conm ssion's award.” Orange Park, 811 F.2d at

673 (enphasis added); see also Associated Gas Distribs. v.
FERC, 899 F.2d 1250, 1259 (D.C. Gr. 1990) (conpetitor had
standi ng because "the chal |l enged action authorized all egedly
illegal transactions that have the clear and i medi ate poten-
tial to conpete with petitioners' own sal es" (enphasis add-
ed)); National Treasury Enployees Union v. United States,

101 F.3d 1423, 1427 (D.C. Cir. 1996) (no standi ng based on
injury not "certainly inpending”); Northwest Airlines, Inc. v.
FAA, 795 F.2d 195, 201 (D.C. Cir. 1986) (that party can
"imagi ne circunstances in which it could be affected by the
agency's action" insufficient for standing). In addition, New
Wrld' s "chain of events" argument depends on the indepen-

dent actions of third parties, distinguishing its case fromthe
"garden variety conpetitor standing cases" which require a
court to sinmply acknow edge a chain of causation "firmy
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rooted in the basic | aw of economics.” United Transp. Union

v. ICC, 891 F.2d 908, 913 (D.C. Cir. 1989). Mreover, Birach
has now purchased Five Star's Poconoke City facilities in

order to broadcast fromthat location. Finally, New Wrld's
"tantanount" contention assunmes that Birach, which has

failed in past efforts to relocate the license, will now persuade
the FCC to reverse field.

For the foregoing reasons, New Wrld' s appeal is

Di sm ssed.
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Randol ph, Crcuit Judge, dissenting: Because the FCC has
not yet granted the | atest application by Birach Broadcasting
Corporation (the intervenor in this case) to relocate its station
into the Washington, D.C. radio nmarket, the majority holds
that New Wrl d Radio (the petitioner) does not have standing
to challenge the FCC s renewal of the very broadcast |icense
Birach seeks to relocate. Econom c conpetitors, the majority
hol ds, have only suffered a constitutional injury-in-fact where
the petitioner is "a direct and current conpetitor whose
bottom|line my be adversely affected by the chall enged
governnment action.”™ Maj. op. at 9. The |license renewal
"standi ng al one"” is not enough. M. op. at 10.

| respectfully disagree. A party need not wait until after
an allegedly illegal agency action causes injury to bring suit.
The test for constitutional standing is | ess severe: a plaintiff's
injury needs to be "actual or inmnent, not conjectural or
hypot hetical ." Bennett v. Spear, 520 U. S. 154, 167 (1997).
For alnost ten years--its entire term of ownership--Birach
has sought to nove WOMWV into the D.C. broadcast market.
The FCC approved the conpany's first application to nove,
and Birach is currently attenpting to resolve the FCC s
techni cal objections to its second request. WDW did not
broadcast for al most four years, further proof that Birach
sought the WDW |icense so it could make nmoney in the
Washi ngton, D.C. market, rather than in the unprofitable
Pocomoke City, Maryland, market. Any conpetitive injury is
surely "inmnent."

| would affirmthe FCC. In renewing the license for
WDW, the FCC had to deci de whether the station had
served "the public interest, convenience, and necessity." 47

US. C s 309(k). W give "substantial judicial deference" to
the FCC s judgnent in this regard. FCC v. WACN Li sten-

ers Guild, 450 U S. 582, 596 (1981). On the "unique facts of
this case,” including the FCC s repeated assurances that the
station could remain silent as it sought to rel ocate, the FCC
renewed WOW' s |icense despite its failure to broadcast for
several years. In re Birach Broad. Corp., No. BR-

950608YB, at 6 (Feb. 22, 2001). New Wrld Radio' s argu-
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nents have not convinced nme this action was beyond the

FCC s power, so | would affirmthe agency's decision on the
nerits.
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