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dad, David L. Lawson, Jay T. Jorgensen, Theodore C. Wite-
house, Randy J. Branitsky, Thomas F. O Neil 11, WIIliam
Single 1V, Mark D. Schneider, Robert J. Aanoth, Brad E.
Mut schel knaus and Jonathan E. Canis. Peter D. Keisler
entered an appear ance.

Janmes M Carr, Counsel, Federal Conmunications Com
m ssion, argued the cause for appellee. Wth himon the brief
were Daniel M Arnstrong, Associate CGeneral Counsel, and
John E. Ingle, Deputy Associate Ceneral Counsel.

Ceoffrey M Klineberg argued the cause for intervenors
SBC Comuni cations Inc., Southwestern Bell Tel ephone
Conmpany and Sout hwest ern Bel |l Comruni cati ons Servi ces,
Inc. Wth himon the brief were Mchael K Kellogg, Scott K
Attaway, Alfred G Richter, Jr., James D. Ellis, Martin E.
G anmbow and Mary W Marks.

Eva Powers, Elisabeth H Ross and Douglas S. Burdin
were on the brief for intervenor Kansas Corporation Conmi s-
si on.

WIlliam R Burkett was on the brief for amcus curiae
Il ahoma Cor porati on Commi ssion in support of appellee.

Before: Tatel, Crcuit Judge, Silberman and WIIians*,
Senior Circuit Judges.

pinion for the Court filed by Senior Circuit Judge
WIlians.

WIlliams, Senior Circuit Judge: The regional Bell operat-
i ng conpanies ("BOCs"), split off fromAT&T in the 1982
antitrust settlenment, provide nost |ocal tel ephone service.
Section 271 of the Tel econmuni cations Act of 1996 (the
"Act"), 47 U.S.C. s 271, offers the BOCs a deal: such a
conpany can enter the |ong distance business in a state
within its service area if it takes specified steps to open the
| ocal -service market to conpetition. SBC Conmunications, a

* Senior Circuit Judge WIllians was in regular active service
the tine of oral argunent.
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Page 2 of 21

at



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #01-1083  Document #647822 Filed: 12/28/2001  Page 3 of 21

provi der of |ocal service in Kansas and k|l ahoma, applied to
t he Federal Conmuni cations Conmi ssion for authorization to
enter the |l ong distance market in those states. Various |ong
di stance providers, including the five appellants before us,
objected. The FCC granted the authorization, see Joint
Application by SBC Conmunications, Inc. et al. for Provi-
sion of In-Region InterLATA Services in Kansas and &l a-
homa, 16 F.C.C. R 6237 (2001) (the "Order"), and this appea
followed. See 47 U . S.C. s 402(b)(6) & (9) (giving this court
exclusive jurisdiction over challenges to the Comri ssion's

s 271 orders).

The full regulatory context of a s 271 application is set
forth conprehensively in our decision affirmng the FCC s
approval of Bell Atlantic's s 271 application for New York
AT&T v. FCC, 220 F.3d 607, 610-15 (D.C. Cr. 2000), affirm
ing Bell Atlantic New York Order, 15 F.C. C R 3953 (1999)

("New York Order"). Here we state only the bare bones.

The Act entitles each of the BOCs to begin offering |ong

di stance service originating outside their |ocal-service areas

i mediately. See 47 U S.C. s 271(b)(2). But for authority to
offer "in region" long distance service (i.e., service originating
in a state where it provided | ocal service), the Act requires a
BOC to apply for Comm ssion approval. 1d. s 271(b)(1).

The Conmi ssion then has 90 days to deci de whether the BOC

has shown that it is in conpliance with the statutory prereqg-
uisites. 1d. s 271(d)(3).

First, the BOC nust satisfy either "Track A" or "Track
B"--nanmes derived from subparagraphs of s 271(c)(1). For
Track A it nust show that it provides network access to "one
or nore unaffiliated conpeting providers of tel ephone ex-
change service ... to residential and business subscribers.”
Id. s 271(c)(1)(A). If no conpeting provider has requested
such access, the BOC may invoke Track B, showing that it is
ready and willing to provide its conpetitors wth network
access and interconnectivity under terns "approved ... by
the State commission.” I1d. s 271(c)(1)(B).

Besi des prevailing on Track A or B, the BOC nust estab-
lish that its offering of interconnection and access to conpeti -
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tive local exchange conpanies ("CLECs") neets the fourteen
requi renents of a "conpetitive checklist" contained in

s 271(c)(2)(B). Many of these requirenents are sinply incor-
porations by reference of obligations independently inposed

on the BOCs by ss 251-52 of the Act, id. s 271(c)(2)(B)(i) &
(ii), and enforced by state regul atory conm ssions pursuant to
s 252. The required interconnection and access nust be
avai | abl e on non-discrimnatory terns and at cost-based rates.
See, e.g., id. ss 251(c)(2) & (3), 252(d)(1). Finally, the BCC
must convince the FCC that "the requested authorization is
consistent with the public interest, conveni ence, and necessi -
ty." 1d. s 271(d)(3)(O.

SBC filed an application for |ong distance service authoriza-
tion in both Kansas and Ckl ahoma on Cctober 26, 2000. |Its
petition relied on the network el ement rates that were set by
t he Kansas Corporation Comm ssion and the Gkl ahoma Cor -
poration Commi ssion in s 252 proceedings inplenenting
SBC s duties under s 251. See Order at p p 12-16, 22-23.
Nunerous parties--including the Department of Justice, the
Kansas Conmi ssion and the Okl ahoma Commi ssion, and the
five appellants--filed comments. The state comm ssions
wei ghed in on the side of SBC. DQJ's reconmendations
endorsed neither denial nor approval of the applications, but
i nstead urged the FCC to scrutinize particul ar aspects of the
petition, including SBC s prices for network el ements.

On January 22, 2001--ninety days after the application was
filed, and for the first tine in a situation involving predom -
nantly rural states--the FCC released its order granting
SBC the aut horizations. See Oder p 1

The Conmission found first that SBC had satisfied Track A
in both Kansas and k|l ahoma because the conmpany was
suppl yi ng network access to one or nore unaffiliated conpeti -
tors providing residential and business custoners with "facili -
ties-based service." Oder p p 40-44; see also s 271(c)(1)(A).

Next the Comm ssion concluded that SBC had fully net the
requi renents of the conpetitive checklist in both states.
Evidence in the record was virtually uncontested with respect
to eleven of the fourteen checklist items. Oder p p 39, 241-
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55. As for the remaining three itens, the Conm ssion con-
sidered and rejected cormenters' contentions that SBC failed
to provide network el enents and interconnection to CLECs

at cost-based rates. See Oder p p 45-240.

Appel l ants raised two rate-related argunents that are nov-
el ins 271 litigation. Pointing to the rather |ow |evel of
residential service by CLECs, they argued that the unbun-

dl ed network elenment ("UNE") rates could not have genui ne-

ly conformed to the cost requirement, or else conpetition
woul d have flourished, or at |east not proven so nodest.
Further, pointing to subm ssions of evidence that SBC s UNE
rates were too high to provide profitable residential service
t hey argued that SBC was engaged in a "price squeeze"
(charging prices for inputs that precluded conpetition from
firnms relying on those inputs), and that accordingly the
Conmi ssion could not find that authorization of its entry into
the I ong di stance market was "consistent with the public
interest," as required by s 271(d)(3)(C. The Conm ssion
rather summarily rejected both clains. Oder p p 92, 268

Appel | ants here pursue three basic argunents. First, they
make t he argunents summari zed above about the relation
between UNE rates and | ow vol unmes of residential service.
Second, they make a series of detailed attacks on the Com
m ssion's findings that the UNE rates were cost-based. Fi-
nally, they say that the FCC inproperly relied on ex parte
comuni cations in its Kansas Track A determ nation, which
was, in any event, independently erroneous. W consider the
argunents in that order. W conclude that appellants have
made out a case for a remand to the Comni ssion only on the
"public interest" aspect of the first issue.

1. Low vol unme | ocal conpetition, possible price squeeze and
the public interest.

In contrast to the situation in the other two states where
the FCC has previously granted |ong distance authority to a
requesti ng BOC (New York and Texas), lahoma and Kan-
sas have | ocal tel ephone markets characterized by relatively
| ow vol unes of residential conpetition from non-BOC firns.
Order p p 34, 92, 268. Appellants also point to evidence they
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submtted, evidently uncontradicted in the record, that com
petition in the residential nmarket that was dependent on
UNEs at SBC s prices could not succeed. They argue that

the | ow vol unmes and the evidence of the inpossibility of
profitable conpetition both contradict the Comm ssion's find-
i ng of cost-based rates and underm ne its concl usion that
granting SBC s applications was consistent with the public

i nterest.

The Conmi ssion's standard for cost--"TELRIC' (or tota
l ong-run increnmental cost)--is one that mght normally be
expected to generate conpetition. In principle, there is no
reason to think the BOC s real costs could be lower. 1In an
ot herwi se undi storted market, firns capable of efficiently
suppl yi ng the non-BOC el enments should be able to conmpete.
Appel | ants' proposal that the Comm ssion consider the vol -
ume of conpetition as a cross-check for its cost finding is
t her ef ore under st andabl e.

But we can hardly find the Commi ssion's rejection of
appel I ants' proposal unreasonable. The statute inposes no
vol ume requirenments for satisfaction of Track A, so that it
woul d be odd for the Conmmission to use | ow volunme to def eat
a finding of TELRI C-conpliant rates. And it would be
reasonabl e for the Commi ssion to treat any questions raised
by the | ow vol unes, or by the appellants' evidence show ng
the difficulty of making a profit under SBC s rates, as sub-
sumed within the issue of TELRI C conpliance. See AT&T,

220 F.3d at 619. As the appellants concede, the | ack of
conpetition they allude to is neither a direct nor a conclusive
proof of a checklist violation. Appellants' Br. at 52.1 The
Justice Departnent argued that the | ow volunes "conpel [| ed]

a closer |ook" at whether SBC s rates were "properly cost-
based,"” Evaluation of the U S. Department of Justice ("DQJ
Report") at 10, and the FCC did just that, as we shall see.

Appel | ants repackage the data on vol unes and potenti al
profitability as an attack on the Conm ssion's public interest
finding. Concededly, Congress did not expressly consider

1 Al cites to briefs are to pages in the seal ed versions.
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whet her such data could prevent a public interest finding or
even require further inquiries by the Conm ssion. See Chev-

ron U S.A v. Natural Resources Defense Council, 467 U.S.

837, 842-43 (1984). But appellants in substance argue that

the only reasonabl e construction of the requirenent calls at

| east for such an inquiry. They point to "price squeeze"

deci sions, construing public-interest provisions in statutes
that are not explicitly ainmed at fostering conpetition, which
revi ewed- - and found wanti ng--agencies' asserted grounds

for failing to followup simlar clains. See, e.g., Md-Tex

El ec. Coop., Inc. v. FERC, 773 F.2d 327, 351-62 (D.C. Cr.

1985). Wth a statute that proclainms conpetition as the
congressi onal purpose, Pub. L. No. 104-104, purpose state-

ment, 110 Stat. 56, 56 (1996), it follows a fortiori, appellants
say, that the Conm ssion should pursue their price squeeze
claim or at the very |east explain why the public interest does
not require it to do so. After all, "the words 'public interest
in aregulatory statute ... take neaning fromthe purposes of
the regulatory legislation.”™ NAACP v. FPC, 425 U. S. 662,

669 (1976).

In fact, the Commi ssion gave appellants' claimrather a
brush-of f. First, the Commr ssion said that under its reading
of the Act, the "profitability" considerations raised by appel -
lants were "irrelevant" because the Act directed it to assure
that the rates were cost-based, "not [to determ ne] whether a
conpetitor can make a profit by entering the market." Oder

p 92; see alsoid. p 65. This, of course, is unresponsive. The

i ssue is not guarantees of profitability, but whether the UNE
pricing selected here dooned conpetitors to failure.

Second, the Conmi ssion reasoned that consideration of the
price-squeeze cl ai ns woul d have exceeded the Conm ssion's
aut hority under the Act, because it would have required the
FCC to invade state comm ssions' exclusive jurisdiction over
retail rates. Oder p 92 ("Were we to focus on profitability,
we woul d have to consider the level of a state's retail rates,
somet hing which is within the state's jurisdictional authority,
not the Conmission's."). But the Suprene Court rejected
precisely this argument in FPC v. Conway Corp., 426 U.S.
271 (1976). There the Federal Power Commi ssion had re-
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fused to hear price-squeeze evidence on the theory that it was
powerl ess to elimnate any such squeeze, as retail rates fell in
the exclusive jurisdiction of state conmi ssions. Id. at 277.
The Suprene Court responded that the renmedy, if any, could

take the formof the Commi ssion's fixing the whol esal e rates,

whi ch were under its jurisdiction, at a lower level within "the
zone of reasonableness.™ 1d. at 279 (internal quotation marks
omtted).

The Conmi ssion nmakes a related argunent in its brief,
saying that any price-squeeze claimis effectively rebutted by
the Conmi ssion's finding that UNE rates were cost-based.

That is true to the extent that an agency can pi npoint

TELRIC rates; as we suggested earlier, in an undistorted

mar ket "perfect” TELRI C rates woul d seem i nconsi stent

with any price squeeze. But to the extent that an agency can
confidently identify TELRIC rates only w thin sone band,

i ke those invol ved under conventional "just and reasonabl e”
regul ation, the possibility exists that the agency has chosen
too high a point within the band. As the Court said in
Conway:

Thi s argunent, however, assumes that ratemaking is an
exact science and that there is only one level at which a
whol esal e rate can be said to be just and reasonable. ..
[H owever, there is no single cost-recovery rate, but a
[wi de] zone of reasonabl eness...

Conway, 426 U.S. at 278.

Finally, the Conm ssion observes, "[f]actors beyond a
BOC s control, such as individual CLEC entry strategies for
i nstance, mght explain a |ow residential custoner base."
Order, p 268. This is, of course, correct in principle, although
it may | eave the inquisitive wondering why firns would
forego what superficially appear to be prom sing opportuni-
ties for profit. But the observation is no basis for rejecting a
proffer of evidence that the ceiling level for UNE rates--
fixed by the state comm ssions and approved by the FCC
itsel f--precluded profitable entry.

Page 8 of 21
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At oral argunment Conmm ssion counsel offered another anal -
ysis, not explicitly nentioned in the Order. He suggested
that state commi ssions have historically set relatively | ow
residential rates, especially rural ones, allow ng the incum
bent nonopoly to make it up in other aspects of their
busi ness. Conpare City of Batavia v. FERC, 672 F.2d 64, 90
n.52 (D.C. Cr. 1982) ("Conway [does not] require the Com
m ssion to set a wholesale rate so that whol esal e custoners

are guaranteed the ability to conpete in the retail market. It
may be, for instance, that the state conm ssion is not allow ng
an adequate rate of return. |If so, the Conmm ssion is not

obliged to follow, and indeed may not follow suit, for the rates
it sets must fall within the zone of reasonableness."). This
was in part contested by appellants' counsel, who suggested

that even with state commi ssion regulation it would be possi -
ble to offer certain enhanced services profitably--if only

UNE rates were capped at correct TELRIC levels, or, in the
alternative fornulation, at |Iower levels within the correct
TELRI C range

In any event Comni ssion counsel's observation is not a
ground for rejecting appellants' claim we can affirmonly on
t he Conmi ssion's reasoning. See SEC v. Chenery Corp., 318
US. 80, 88 (1943). W therefore remand the case to the
Conmi ssion for reconsideration of this issue. O course
Conway itself "nmerely holds that the Comm ssion nust weigh
anticonpetitive effects along with other factors in setting
rates.” Kansas Cities v. FERC, 723 F.2d 82, 94 (D.C. Gir.
1983) (citing Conway, 426 U. S. at 278-79). Here, as the Act
ainms directly at stinulating conmpetition, the public interest
criterion may wei gh nore heavily towards addressi ng poten-
tial "price squeeze." But the Comm ssion's reasoni ng, when
it is proffered, will presumably help establish the reasonabl e
range for interpretations of the statutory criterion

In closing we note two points, wthout evaluation. First,
the potential scale of a serious price squeeze inquiry may
present a problem we have al ready recogni zed t hat Con-
gress's 90-day limt constrains the scope of the Conm ssion's
inquiries. AT&T, 220 F.3d at 631. Second, if the Comm s-
sion is correct in reading Track Ato require only a m ni mal
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vol umre of conpetition to be present, see Order p 42, and that
reading is not challenged here (though its application is), it
may reflect a recognition that the residential market may not
be attractive to conpetitors even if UNE costs are at the

| ower end of TELRIC (assuming it to have a material range).
See City of Batavia, 672 F.2d at 90. Wile we remand for
consi deration of this issue, we do not vacate the Order. See
e.g., Allied-Signal, Inc. v. NRC, 88 F.2d 146, 150-51 (D.C
Cr. 1993) ("The decision whether to vacate depends on 'the
seriousness of the order's deficiencies (and thus the extent of
doubt whet her the agency chose correctly) and the disruptive
consequences of an interimchange that may itself be

changed.' ").

2. Specific attacks on the Commi ssion's UNE rate findings.

Ceneral background. There is no dispute here on the basic
principle governing the rates at which a BOC nust offer
unbundl ed network el ements. The 1996 Act gives the Com
m ssion general authority to promulgate rules necessary to
i npl enent the statute, while entrusting the individual state
conmi ssions with the application of those principles in the
process of approving interconnection agreenents and rates
pursuant to s 252. See AT&T Corp. v. lowa Uils. Bd., 525
U S. 366, 385 (1999); AT&T, 220 F.3d at 615. In August 1996
t he FCC adopted general rules, including the TELRI C stan-
dard. See First Report and Order, Inplenentation of Loca
Conpetition Provisions in the Tel ecomuni cati ons Act of
1996, 11 F.C. C.R 15499, 15844 p 672 (1996).

A forward-1ooking rather than a historical neasure,
TELRI C bases rates on "the cost of operating a hypothetical
network built with the nost efficient technol ogy available.”
lowa Utils. Bd., 525 U.S. at 374 n.3. "TELRICis not a
specific formula,"™ but rather a collection of "nethodol ogica
principles.” AT&T, 220 F.3d at 615 (internal quotation marks
omtted). As it allows the states wide |latitude to account for
"l ocal technol ogical, environnmental, regulatory, and economc
conditions," its application "may result in different rates in
different states.” 1d. (internal quotation marks omtted).
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VWhen the Conmi ssion adjudicates s 271 applications, it does
not - - and cannot - - conduct de novo review of state rate-
setting determinations. Instead, it nmakes a general assess-
ment of conpliance with TELRIC principles. 1d.

Specifically, the Conm ssion has said that it "will not reject
an application ... [unless] basic TELRIC principles are
viol ated or the state conm ssion nakes clear errors in factua
findings on matters so substantial that the end result falls
out side the range that the reasonable application of TELRI C
principles would produce.” Oder p 59 (quoting New York
Oder, 15 F.C.C R at 4084, p 244).

W review the Conm ssion's decision on TELRI C conpli -
ance under the arbitrary and capricious standard. 5 U S.C
s 706(2)(A). In AT&T we identified three reasons why "spe-
cial deference"” was in order for our review of a s 271 finding
by the Commission: that the issues at stake were ones
i nvol ving a high level of technical expertise in an area of
rapi dly changi ng technol ogi cal and conpetitive circunstances;
that the Conmi ssion itself was reviewing a state agency with
consi derabl e expertise; and that "enormous flexibility [was]
built into TELRIC." 220 F.3d at 616. These reasons of
course continue to apply, and so shall the deference.

Thus, a chall enger can prevail here by maki ng one of two
showi ngs. First, he may denonstrate that the FCC acted
arbitrarily and capriciously in finding that the state comm s-
sion followed basic TELRIC principles. Alternatively, he
may point to specific factual errors nmade by the state com
m ssion, and denonstrate either that the FCC failed to
consider these errors or that it arbitrarily determ ned that
the rates were nevertheless within the range acceptabl e
under TELRIC

Kansas non-recurring charges. A CLEC | easing a net-
work el enent fromthe BOC incurs two types of charges.
Recurring charges are assessed for the use of the network
el ement in question over sone time period. Non-recurring
charges are for one-tine activity of processing orders for
UNEs and for physically providing theminitially. Under the
FCC s rules, TELRIC applies to both. See 47 C.F.R
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s 51.507(e). Qur inquiry in this section focuses on SBC s
non-recurring charges in Kansas.

The key dispute revol ves around the so-called "fall-out
factor.” Even with the best technol ogy avail able, each stage
in the various automatic processes may fail, requiring nore
expensi ve manual intervention. When this occurs, a service
order is said to "fall out." Kansas Conm ssion Nov. 3, 2000
Non- Recurring Charges Order p 35;2 see also Order p 57
(conmparing a $2.35 non-recurring service charge for electroni-
cal l y-processed orders with a $12.35 charge associated with
manual processing).

At the outset of its s 252 proceeding, the Kansas Conmi s-
sion found itself faced with what it deenmed unrealistic cost
proposal s subnmtted by both parties (SBC and the |ong
di stance providers). Over a four-year period it conducted
"ext ensi ve wor kshops, hearings, and other types of discovery"”
ai med at obtaining an accurate estimte of SBC s UNE costs.
Order p 49. Finally, it ordered both sides to rerun their
TELRI C recurring and non-recurring cost studies "using
certain prescribed inputs and cost assunptions" that the
conmi ssi on thought woul d better approximte efficient net-
wor k design and operation. See id.

For non-recurring charges this attenpted sol uti on proved
defective. Making an estimate that fall-out probably would
occur about 5% of the time in a well-functioning system the
conmi ssion directed the two sides to re-run their studies on
this aspect yet again, using this figure. Kansas Conm ssion
Sept. 17, 1999 Reconsideration Oder p 70; Kansas Comm s-
sion Nov. 3, 2000 Non-Recurring Charges Order p 35. Both
si des, however, applied the 5% factor creatively so as to
inflate or understate the net rate of manual processing, as
woul d suit their respective cases. Kansas Comm ssion Nov.

3, 2000 Non-Recurring Charges Order p p 13(C, 35, 38 (not-
ing that in the case of one particular network element, SBC s
unf ounded assunptions ball ooned the cunul ative fall-out fac-

2 The Kansas Conmmi ssion set the rates for non-recurring costs
on Novenber 3, 2000, a week after SBC filed for s 271 approval,
and SBC s application was duly supplenmented. Oder p 50.
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tor to 59.3%. Although the exact nature of AT&T' s fudging
is obscure, see id. p 13(C), AT&T here makes no claimto have
conplied precisely with the conm ssion order

Concerned with preventing further delay in the already
| engt hy proceedings, and frustrated by the carriers' failure to
followits directions, the conm ssion decided to set non-
recurring rates based on "information previously received in
this matter” and "its best judgnment." Kansas Conmi ssion
Nov. 3, 2000 Non-Recurring Charges Order p 4. To fix the
majority of non-recurring rates it split the baby, adopting a
wei ght ed average of the AT&T (2/3) and SBC (1/3) proposals.
Kansas Commi ssion Nov. 3, 2000 Non-Recurring Charges
Order p 32; Revised Attachnment B at 10 n.2. In weighting
the studies "so that the final price fell toward the | ow end of
the range of possible prices,” id. p 32, the conm ssion ai ned
to avoid "reward[ing] an inefficient service provider,"” id. It
set the remaining rates by adopting either SBC or AT&T cost
proposals, or by relying on simlar rates from conparabl e
jurisdictions.

SBC s initial s 271 application to the FCC relied on the
non-recurring charges cal cul ated as descri bed above. Re-
sponding to conments filed by the Departnent of Justice and
private conmenters, which noted that many of the charges
were a good deal higher than the corresponding rates in
Texas, SBC proposed to lower its non-recurring rates in
Kansas by 25% SBC Decenber 28, 2000 Ex Parte Letter at
2, Joint Appendix ("J.A. ") 1447; see also Order p 56. The
Kansas Commi ssi on adopted these cuts on January 5, 2001
Order p 52. In light of "these additional voluntary reduc-
tions,"” the Conm ssion reasoned that it "need not reach a
conclusion as to whether the carriers' failure to follow the
Kansas Commission's directions” in running cost studies re-
sulted in non-recurring rates that violate TELRIC.  Order
p 60. Inits opinion, the cuts elimnated "any remaini ng
concerns” about the non-recurring rates in Kansas.

Appel l ants claimthe FCC could not properly find these
rates TELRI C-conpliant, as they are the product of a crude
"settlenent” nmethod, trimed by an arbitrary 25% "haircut."
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Accusi ng the Kansas Comm ssion of acting out of self-

i nposed pressure to support SBC s s 271 application, the
appel l ants say that the Kansas Conm ssion shoul d have
required SBC to continue re-running its studies until they
refl ected "accurate and Conmi ssi on-approved cost data.”
Appel l ants' Br. at 39 (quoting Kansas Conm ssion Nov. 3,
2000 Non-Recurring Charges Order p 30 (internal quotation
marks omtted)). (Appellants often cite to pages in the
Kansas Commi ssion's rulings where the comm ssion finds
fault with SBC s studi es, never nentioning that the sanme
pages all ocate seem ngly equal fault to AT&T' s.)

Appel | ants' conpl ai nts overl ook the procedural context of
t he Kansas proceeding. The conmi ssion stated that the
burden of producing cost studies "squarely fell upon AT&T
and SWBT, " Kansas Conmi ssion Nov. 3, 2000 Non-
Recurring Charges Order p 28 (J.A 800-01); appellants have
not contested this (or nentioned it!). G ven that cal cul ation
of forward-1ooking costs for a hypothetical network requires
far nore pervasive use of predictive judgnments than does
standard cost-of -servi ce ratenaking, some such allocation was
likely essential. Especially in the rural states, the burden on
regul atory resources mght otherw se have proven over-
whelmng. Cf. Oder p 2. Perhaps AT&T m ght have legiti-
mately protested the assignment of any burden to the protest-
ers, but it appears not to have done so.

In fact the Kansas Conmi ssion diligently |abored for sever-
al years scrutinizing AT&T's and SBC s submi ssions; to the
extent that it believed those studies contained errors, it made
adjustnments. As the appellants concede, the Kansas Com
m ssion "identified the many cost-inflating flaws in SBC s cost
studies.” Appellants' Repl. Br. at 17. 1In such instances it
woul d then use "inputs, in sone instances those proposed by
AT&T, that it found nore reasonable,” accordingly reducing
SBC s non-recurring charges for service orders and severa
ki nds of |oops. Oder p 63.

As we have seen, however, sound application of a fall-out
rate proved conparatively intractable. Appellants argue that
the weighted (2/3)/(1/3) formula, even when coupled with the
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25% cut, was "mathematically incapable” of bringing SBC s
exaggerated fall-out ratios down to the correct 5%l evel. But
in fact appellants waited until their reply brief before deign-
ing to offer any detail ed nunbers in support of their com
plaint. See id. at 20-21 n.5. Further, we note that if the
calcul ations were so sinple, surely AT&T itself could have

of fered the Kansas Conm ssion sone easy way of bringing

SBC s submissions--or its own--into line with the 5%criteri-
on. In AT&T, rejecting AT&T' s insistence that sw tching
costs shoul d have been adjusted to reflect newy discovered

i nformati on, we endorsed the New York agency's observation
that its conputations were "the result of a conplex analysis
that does not lend itself to sinple arithmetic correction

t hrough the adjustnment of a single input.” 220 F.3d at 617
(internal quotes omtted). Here, too, we cannot fault the
FCC for approving the Kansas Conm ssion's conprom se

resol ution of an issue that the parties' behavior had left a
nmuddl e.

Nor are we persuaded by appell ants' suggestion that be-
cause sonme of SBC s non-recurring charges (even after its
25% di scount) rerain significantly higher in Kansas than in
Texas, such charges are not TELRI C-conpliant. First, even
if the appellants' calcul ations were properly done, only two of
the five non-recurring UNE rates on which appellants rely in
this appeal --100op and cross-connect charges--are higher in
Kansas; the other three--service order charge, analog |ine
switch port, and central office access--are identical in both
states. AT&T Carke Supp. Decl. Ex. 1, Cols. F &J (J.A
1526-27). Second, SBC subnitted evidence indicating that if
the rel evant non-recurring charges (pre-discount) were anor-
tized over a reasonable period of tinme, the total nonthly
UNE costs for CLECs serving conparabl e exchanges woul d
be I ower in Kansas than in Texas. Oder p 61 n.171. Al-

t hough appel |l ants dispute the latter conclusion, saying that it
was generated by selectively conparing charges in urban

areas of Kansas to those in nore costly suburban Texas,
Appel l ants' Reply Br. 21, their own citations (see J. A 1519-
20, 1563-64) do not clearly establish a fallacy in SBC s

cont ention.
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Even if the two states' rates in fact differ, the FCC
identified a |ikely cause. \Wereas the Texas Commi ssion had
explicitly rejected SBC s clained entitlement to a "trip
charge" for various installation and nmai ntenance activities, a
conpar abl e charge was evidently allowed in Kansas. O der
p 61. Because the "trip charge"” is not a directly observabl e
quantity, but like many other inputs to the TELRI C nodel is
a prediction about future costs faced by a not-yet existent
efficient provider, a state-to-state difference in prediction
scarcely proves that either resulting rate is non- TELRI C

Appel | ants argue that the Kansas Comm ssi on never explic-
itly approved a trip charge. But in fact the Kansas Comm s-
sion cited a statenent by AT&T that "20 percent of [new]
service orders will require sending a truck (and technician) to
work the order." Kansas Conmi ssion Nov. 3, 2000 Non-
Recurring Charges Order p 24; see also id. p 48-49. (Pre-
sumably this 20%is applied to a set different from and
smal l er than the set for which the 5% fall-out rate was
consi dered appropriate.) Wile there may be no explicit
Kansas finding of a trip charge, the Kansas Comni ssion's
express recognition of AT&T' s own suggestion makes its
excl usi on by Kansas seem i npl ausi bl e.

Accordingly, we reject appellants' claimthat the Conm s-
sion was arbitrary or capricious in finding no violation by the
Kansas Commi ssion of basic TELRI C principles and no
"clear errors in factual findings on matters so substantial that
the end result falls outside the range that the reasonabl e
application of TELRIC would produce.”™ Oder p 59.

&l ahoma rates. Gkl ahoma's recurring and non-recurring
UNE rates were set by the Ckl ahoma Commi ssion's adm nis-
trative | aw judge on June 30, 1998, and approved by the
Il ahoma Commi ssion wi thout nodification on July 17, 1998.
Al though SBC s initial recurring and non-recurring cost pro-
posal s were founded on cost studies simlar to those it had
used i n Kansas, the Cklahoma ALJ did not--unlike its Kan-
sas counterpart--order a re-run of estimates. Declaration of
Bar anowski & Fl appan, Novenber 15, 2000, at 7. Instead, he
recommended adoption of rates that SBC and Cox Gkl ahoms,
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a cable competitor, had agreed to in a s 252 arbitration
convinced that they appropriately reflected forward-I| ooking
costs. Oder p 69.

&l ahoma non-recurring charges. Appellants now chal -
| enge the FCC s concl usion that klahoma's non-recurring
rates, after a 25%di scount paralleling that in Kansas, satis-
fied the s 271 checklist. Pointing out that Cox uses its own
network to provide tel ephone service, has no need for nost
UNEs that other CLECs nust rely on, and thus woul d
benefit--or, at least, be indifferent--if SBC overcharges ot h-
er local conpetitors for these elenents, AT&T insists that the
&l ahoma non-recurring rates are not supported by any cost
evidence. Thus, it reasons, the FCC shoul d have indepen-
dently determ ned conpliance with TELRI C.

We are unconvinced. First, the fact that the non-recurring
charges reconmended by the ALJ (before the 25% haircut)
were 33% bel ow those originally proposed by SBC, O der
p 100, tends to rebut the claimthat Cox didn't really object to
high rates for SBC s UNEs. Second, that the ALJ's ultimte
sel ection was of stipulated rates did not in itself show that
they were not backed by any cost studies. The ALJ had
SBC s and AT&T's cost data before him and found that the
stipulated rates fell within the range of cost-based rates
proposed by the parties. Oder p p 69, 90; see also la-
homa ALJ Report at 159. The FCC ultimately concl uded
that the Gkl ahoma ALJ had "carefully anal yzed the various
cost studies submtted for nonrecurring charges, and was
committed to TELRIC principles in making his eval uations.™
Order p 98. Wile appellants point to passages in the ALJ's
report that may be anbi guous on the articul ati on of TEL-
RIC, Appellants' Repl. Br. at 24 (citing Cklahoma ALJ
Report at 165-66), even these snippets are not clearly incon-
sistent with a sound understandi ng of TELRIC.

Appel l ants correctly note that the ALJ m stakenly assuned
manual processing for all service order charges. But the FCC
saw that error too, and concluded that it was neutralized by
SBC s subsequent inplenentation of a reduced charge for
el ectronic orders, so that the higher charge originally adopted
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by the ALJ was in fact applied only to manually processed
orders. Oder p 99. Appellants question that concl usion

and, again challenging the ALJ's grasp of TELRIC, point to

a section of the record where the ALJ rejected the conten-
tion--just as the Kansas Conm ssion had--of an AT&T

wi t ness who cl ained that alnost all of the actual provisioning
of UNEs could be done electronically. Oder p 100 & n. 286;
see al so Gkl ahoma ALJ Report at 166. The passage in fact
doesn't show the ALJ to be the hopel ess rube appellants

pai nt hi m as.

&l ahoma recurring charges. Follow ng the sanme |ine of
reasoning it had applied when considering Gl ahoma non-
recurring charges, the FCC al so determ ned that SBC s
&l ahoma recurring rates, with one exception, conplied with
TELRIC. Oder p p 75, 90, 91. To the extent that appel -
lants' challenge to the recurring rates in Cklahoma tracks
their argunments rai sed agai nst the non-recurring charges, we
reject it for the reasons just stated.

The FCC s only serious doubt concerned the ALJ's choice
of what the Comm ssion viewed as an unreasonably | ow | oop

"fill factor" for the conmputation of recurring loop rates. "A
fill factor is the estinmate of the proportion of a facility that
will be used. |In other words, the per-unit cost associ ated

with a particular elenent ... [is] the total cost associ ated
with the elenment divided by a reasonabl e projection of the
actual total usage of the elenent.” Oder p 78. Thus, the
lower the fill factor, the higher the rate ceiling. The ALJ had
erred, the Comm ssion thought, by basing the fill factor on its
current value (30% instead of "consider[ing] the forward-
looking fill or assunfing] that the fill factor would increase

over tinme." Oder p 80. AT&T was urging 50% Id.

The FCC resolved this issue by (1) taking into account
SBC s proposal of a 25%reduction in its rates and (2)
conparing the resulting |loop charge with that approved by
the Conm ssion for Texas. Order p p 82-87. To do so, it
took into account estimates fromits "USF" (universal service
fund) cost nodel, which it regards as generally valid for
conpari sons between states, indicating that | oop costs were
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23% hi gher in Cklahoma than in Texas. 1d. p 84. As the

wei ght ed average of the various Gkl ahoma di scounted | oop
rates was only 11% hi gher than the equival ent for Texas, the
FCC concl uded that the Gkl ahoma rates, though not cal cul at -
ed by TELRI C neans, nonetheless fell "within the range that
TELRI C woul d produce.” Order p 86. To create a distinc-
tion between properly derived cost-based rates and rates that
were equal to them the Conm ssion said, "would pronote
form over substance, which, given the necessarily inprecise
nature of setting TELRI C based pricing, is wholly unneces-
sary." Order p 87.

AT&T's main conplaint here is that the Conm ssion was
wrong to accept the Texas rates as a standard, as "the
reasonabl eness of Texas network el enent rates was not liti-
gated” in the Texas s 271 proceedings. But all of the
appellants in this case participated in the Texas adm nistra-
tive proceedings and were free to litigate the matter if they
thought litigation promsing. As the stakes for appellants
must have been hi gh, and as they have not generally been shy
about pressing clainms in this area, we see no abuse of
di scretion in the Commi ssion's reliance on the Texas rates,
with suitable adjustnments, to verify TELRIC conpatibility
for the Cklahoma recurring | oop rates.

Agai nst the Texas conpari son AT&T al so urges that new
evi dence, conming to light after the Texas rates had been set,
shows that CLECs have abandoned their efforts to provide
residential service in the state. But nothing that AT&T cites
ties the alleged decline to excessive UNE rates.

Final ly, AT&T says that as the FCC used sone Texas
recurring rates for conparison, it should have al so conpared
all the klahoma recurring rates to Texas's. This issue was
not raised before the FCC and is therefore waived. See 47
US. C s 405; Coalition for Noncommercial Media v. FCC,

249 F.3d 1005, 1008-09 (D.C. Gr. 2001).

3. Track A. Under the FCC s interpretation of s 271, a
BOC cannot qualify under Track A unless it shows that at
| east one conpeting provider, with which it has entered into
an interconnection agreenent, serves "nore than a de mn-
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i ms" nunber of residential and business custoners using

ei ther exclusively or predom nantly that CLEC s own tele-
phone exchange facilities (including therein UNEs | eased
fromthe BOC, Anmeritech Mchigan Oder, 12 F.C. C. R

20543, 20588 p 101 (1997)) and thus constitutes "an actua
comercial alternative to the BOC." SBC Cklahoma Order

12 F.C. C R 8685, 8695 p 14 (1997); see also Order p 42.
Appel | ants contend that SBC had failed to nake that show ng
with respect to Kansas residential subscribers.

The weakness of appellants' position is nost easily viewed
inrelation to the evidence for residential service offered by a
CLEC naned lonex. SBC was not privy to lonex's own
figures on the subject. But because lonex was offering
service via UNEs | eased from SBC, SBC was in a position to
estimate the sum of |onex's aggregate service vol unes, and,
by further extrapolation, to estimate the residential service.
Inits Reply Corments before the Comm ssion, it produced
an anal ysi s suggesting that lonex's residential service via
UNE was sufficient to neet the Conmission's standard--

"nore than a de minims nunber."” See SBC Reply Com
ments at 73, J. A 1240; Affidavit of J. Gary Smith dated
Decenber 11, 2000 at 6, J.A 1269.

Later SBC subnmitted an "ex parte" letter dated Decenber
20, 2000, with actual nunmbers for lonex and an expl anation of
its methodol ogy. J.A 1370-71, 1373. SBC made the filing of
the letter public by an open filing on January 12, 2001, and
appel l ants secured a copy from SBC on January 17, just two
days before the Comm ssion decided SBC s application. Ap-
pellants cry foul

But lonex was itself a party to the proceeding, sturdily
resisting SBC s application and presumably fully aware of its
residential services. The public SBC Reply put it on notice
that SBC was using lonex's service to satisfy Track A |onex
uttered not a peep in protest, correction or qualification. So
the FCC s observation that it used the ex parte letter only as
"additional support” for the Track A finding, Oder p 43, was
entirely legitimte.
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Appel | ants al so say the Conm ssion contradicted its own
prior decision when it counted Birch as a conpetitive alterna-
tive, even though Birch was "not actively marketing" residen-
tial service in Cklahoma. They point to the Commission's
1997 decision on SBC s first klahoma s 271 application
where it found Brooks Fiber's residential service inadequate:
the only "customers" were four Brooks enpl oyees receiving
free service as a test, and Brooks was refusing to accept any
new busi ness. See SBC Ckl ahoma Order, 12 F.C.C.R 8685,

8698 p 20 (1997). The Conmission's finding no conmerci al
alternative there hardly contradicts a positive finding here,
where the Conmission found that nore than a de minims

nunber of real custoners were actually being served. O der

p 42.

* Kk %

Because the Conm ssion has offered an i nadequate justifi-
cation for why it thought that evidence of a "price squeeze"
precl uding profitable CLEC conpetition was irrelevant to its
public interest analysis, we remand the case for reconsidera-
tion of that issue. W reject all other clains.

So
or der ed.
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