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Denni s Lane, Solicitor, Federal Energy Regul atory Com
m ssion, argued the cause for respondents. Wth himon the
brief was Cynthia A Marlette, Acting CGeneral Counsel.
John J. Powers II1 and Robert J. Wggers, Attorneys, US.
Department of Justice, entered appearances.

James H Holt and Melvin Goldstein were on the brief for
i nt ervenors.

Before: Sentelle and Rogers, Circuit Judges, and
Wl liams, Senior Circuit Judge.

pinion for the Court filed by Senior Circuit Judge
WIlians.

WIlliams, Senior Circuit Judge: |In Decenber 2000 the
Federal Energy Regul atory Conm ssion established a fornu-
la for changes in the ensuing years' price caps for interstate
oil pipelines. See Order Concluding Initial Five-Year Re-
view of the Gl Pipeline Pricing Index, 93 FERC p 61, 266
(2000) ("Order" or "2000 Order"). To drive the annual
change in the caps, it chose the Producer Price Index for
Fi ni shed Goods m nus one percent ("PPlI-1"). Petitioner
Associ ation of O Pipe Lines challenges this as arbitrary and
capricious, saying that the FERC Staff report justifying
conti nui ng adherence to the PPI-1 index used statistical
met hods that deviated from FERC s previ ous met hodol ogy
wi t hout apparent justification, and that it also failed to ac-
count for special factors potentially altering the pattern of
future changes. W find FERC s responses to the Associ a-
tion's criticisnms inadequate--except as to the special fac-
tors--and therefore remand for further proceedings.

* * *

In prior orders FERC adopted a price cap regine for oil
pi pelines. See Revisions to Ol Pipeline Regul ations Pursu-
ant to the Energy Policy Act of 1992, Order No. 561,
F.ERC Stats. & Regs. (CCH p 30,985 (1993) ("Order No.
561"); Revisions to Ol Pipeline Regulations Pursuant to
Energy Policy Act of 1992, Order No. 561-A, F.E R C Stats.
& Regs. (CCH) p 31,100 (1994) ("Order No. 561-A"); see also
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Associ ation of G| Pipe Lines v. FERC, 83 F.3d 1424, 1429-

30 (D.C. Gr. 1996) ("AOPL I"). After fixing as a baseline the
pi peline rates that Congress deenmed "just and reasonable"” in
the Energy Policy Act of 1992, Pub. L. No. 102-486, 106 Stat.
2776, 3010 (1992) ("EPAct"), reprinted in 42 U S.C s 7172
note, FERC determ ned to use an indexi ng schene to nake

annual adj ustments.

The index initially picked was PPI-1. FERC said that it
was meki ng this choice because, when conpared to various
alternatives, PPI-1 seenmed to nost closely track historical
changes in actual pipeline costs. Oder No. 561 at 30, 951/ 2.
But FERC s choice of PPI-1 was not "for all tinme." Order
No. 561-A at 31,092-93. To ensure continuing fit between
t he i ndex and actual changes in industry costs, FERC as-
sured comentators that it would reexam ne the index every
five years. Oder No. 561 at 30,941/ 2.

In 2000 FERC enbarked on the first such reexam nation.
Inits Notice of Inquiry it cited a Staff study purporting to
show that "the changes in the PPI-1 I ndex have closely
approxi mated the changes in the reported cost data for the oil
pi peline industry during the five-year period covered by [the]
review." Notice of Inquiry, Five-Year Review of G| Pipeline
Pricing Index, 65 Fed. Reg. 47,358, at 47,361 (2000) (report-
ing Staff study results). FERC invited comments. The
Associ ation responded, claimng that the Staff study devi ated
from past net hodol ogy and was otherwi se flawed. Com
ments of the Association of G| Pipe Lines, Five-Year Review
of Gl Pipeline Pricing Index, Docket No. RWDO-11-000
(Sept. 1, 2000) ("ACPL Comments"). It argued that the
FERC Staff had inproperly nmeasured cost changes, had
erroneously failed to renove statistical outliers, and had
i nexplicably altered its nmethod for cal cul ating capital costs.
And it said that the Staff had failed to account for factors that
woul d I'i kely cause future cost changes to diverge fromthe
historical trend. |In fact, it said, PPl was a nore appropriate
i ndex than PPI-1.

The Conmi ssion rejected the Association's argunents and
i ssued the order now under review. See 28 U S.C. s 2344.
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1. Measurenent of Cost Changes. The Association's first
contention is that FERC used an i nproper nethodol ogy in
pursuing its stated intention to neasure "actual cost changes
experienced by the oil pipeline industry.” Oder at 61, 849/1;
O der No. 561-A at 31,092/2; see also Order No. 561 at
30,952/2. MNMany nethods are available. One possibility is to
cal cul ate the percentage cost change (per barrel-mle) for
each individual firmand conbine themin a sinple average.
Another is to conbine the firmbarrel-mle costs in an aver-
age wei ghted by volune, so that minor firnms do not skew the
result. Another is to take the nedian of the distribution.
W will refer to these nmethods respectively as the unweight-
ed average, the fixed-weight average, and the nedian. As we
shal | see, there are other candidates as well.

Orders Nos. 561/561-A substantially cited and relied on a
study that reported the results of all three of the nethods
descri bed above, as well as a conposite figure that conbi ned
the three. See Test. of Alfred E. Kahn, Revisions to G|
Pi pel i ne Regul ati ons Pursuant to the Energy Policy Act of
1992, Docket No. RwWB3-11-000 (Aug. 12, 1993), at 11 thl.1
("1993 Kahn Study"). The 1993-94 orders do not unanbi gu-
ously show which figure held a domi nant position in FERC s
reasoning. The change in the conposite for each of the three
peri ods considered was fairly close to PPI-1. O the three
types of averages making up the conposite, the unwei ghted
average was cl osest to the conposite (and thus to the PPI-1
figure ultimately selected).1

1 The 1993 Kahn Study, upon which Orders Nos. 561/561-A
substantially relied, reported the foll ow ng:

1982- 87 1987-92 1982- 92
Operati ng expenses and net pl ant
Wi ght ed aver age 0.82% 2.49% 1. 24%
Unwei ght ed aver age 0.11% 1.27% 1. 54%
Medi an -0.26% 0. 45%
0. 85%

Conposite 0.22% 1.40% 1.21%
Producer Price Index 1. 06% 3.17% 2.11%

Di fferance from conposite 0. 84% 1.77% 0. 90%

1993 Kahan Study, at 11 thbl.1.
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In any event, we need not determ ne FERC s precise
nmet hod in 1993 because the current order uses none of these
previ ous nmethods. |Instead of cal culating cost changes by
i ndividual firmand then averaging them by any of the
met hods used before, the 2000 FERC Staff report used what
we may call a "floating-weight" average. For each year in
the period 1994-99 it took total costs for the entire industry,
and divided it by the total nunber of barrel-mles shipped,
yi el di ng an annual average industry cost per barrel-mle
Thi s produced an annual change, and the study found these
annual changes to be a bit |ower on average than the annua
change in PPI-1. Notice of Inquiry, 65 Fed. Reg. 47, 359-60
& thl. 1.

We call this nethod a "floating-weight" average because it
ef fectively wei ghts each pipeline' s per-barrel costs by that
pi peline's volune. In contrast, a fixed-weight average
wei ghts each firmis cost change by the firmls market share
(in either the previous year or the current year). As was
shown by the pipelines' expert wtness, Professor Alfred E
Kahn (interestingly, the expert relied on by the shippers in
the 1993-94 round), a floating-weight average can yield odd
results. One curiosity, for exanple, is that such an average
will include the costs of new entrants, even though, not
havi ng been in the market, they will have experienced no
"change" in cost at all.

More general ly, changes in market share anong parti ci -
pants can give an arguably distorted inpression of cost
changes. Professor Kahn offered the foll ow ng exanple:
Suppose in Year 1, pipeline A's costs are $2 per barrel-mle
and its volunme is 5 barrel-mles. Pipeline B's costs are $0.50
per barrel-mle, and its volume is 2 barrel-nmles. In Year 2,
B's volune remai ns the same, but A s vol ume decreases to 4.

In addition, fromYear 1 to Year 2, both pipelines experience
an increase in cost by 12.5% (i.e., their respective costs per
barrel-nmile increase from$2 to $2.25 for pipeline A and from
$0.50 to $0.5625 for pipeline B). Under a fixed-weight aver-

age, the average cost change is plainly 12.5% Under a

fl oati ng-wei ght average, however, the cal cul ated change in
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cost is only 7.6% 2 See Kahn Decl., Five Year Review of QO
Pi peline Pricing Index, Docket No. RMDO-11-000 (Aug. 31
2000), at 7 ("2000 Kahn Study"). One can, of course, produce
a nore extrene hypothetical by adjusting the nunbers, creat-
ing a scenario where all pipelines experience a uniformin-
crease in costs but the floating-weight average shows a de-
cline.

FERC does not deny these peculiarities. Instead, it makes
several collateral argunents in support of its approach, all of
whi ch are unpersuasive. First it responds that the Associ a-
tion's clains of underestimation are sinply the consequence
of competition and the nove by custoners from hi gher-cost
providers to | ower-cost providers. Oder at 61,850 (arguing
that the Association's results are "sinply the natural working
of the market forces at play, and does not show any distortion
resulting fromStaff's nethodol ogy"). Continuing, FERC
argues that the Association's fixed-weight approach "woul d
rai se the price ceiling and thereby enabl e nore high-cost
pi pelines to become or remain profitable.” 1d.

The problemwith FERC s "conpetition"” theory is that
even if it were sound as a general matter (and FERC makes
no effort to vindicate it), it presunes that all pipelines in the
i ndustry are close substitutes for each other. But by al
indications in the record, they are not. Cf. Farners Union
Central Exchange, Inc. v. FERC, 734 F.2d 1486, 1508 n.50
(D.C. Cr. 1984) (agreeing with the Justice Departmnent that
conpetition in the oil pipeline industry "nmust be evaluated in
terns of discrete regional markets"). Indeed, if there were
cl ose conpetition between the pipelines, the reason for rate
regul ati on--each pipeline's market power--would be m ssing.
See id. at 1508 ("It is of course elenentary that market
failure and the control of nonopoly power are central ratio-

2 This figure is calculated as follows: Aggregate industry cost in
Year 1 is [($2.00)*5 + ($0.50)*2] / 7 = $1.57 per barrel-mle
Aggregate industry cost in Year 2 is [($2.25)*4 + ($0.5625)*2] / 6 =
$1.69 per barrel-nile. The percentage change is ($1.69-%$1.57) /
$1.57 = 7.6%
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nales for the inposition of rate regulation.") (citing Stephen
Breyer, Regulation and Its Reform 15-16 (1982)).

Mor eover, Professor Kahn offered data--uncontested by
FERC- - suggesting that the oil pipeline industry is divided
bet ween rel atively high-cost crude oil pipelines ($0.013 per
barrel-mle in 1999) and relatively | ow cost "product"” pipe-
lines (carrying refined products) ($0.0038 per barrel-mle).
See Kahn Reply Decl., Five-Year Review of Ol Pipeline
Pricing I ndex, Docket No. RWDO-11-000 (Cct. 2, 2000), at 9.
I ndeed, both Professor Kahn and the expert for the shippers,
Prof essor Frederic M Scherer, refer to crude and product

pi pel i nes as separate markets. 1d. (discussing how demand
for crude pipelines has declined, whereas it has risen for
product pipelines); Scherer Decl., Five-Year Review of Ol

Pi peline Pricing Index, Docket No. RMDO-11-000 (Aug. 28,

2000), at 3-4 (noting that the two types of pipelines "face
rather different denmand conditions", and that there has been
"conversion of sone crude pipelines into product pipelines").

If this is true, it seens entirely likely that the novenent from
hi gher-cost crude to | ower-cost product pipelines has relative-
ly little to do with conpetition between them

In a simlar vein, FERC suggests that its approach (with
its resulting choice of a |ower index) "enphasizes the ..
efficiency-pronoting (i.e., cost controlling) property ... of
using an indexing system" Order at 61,849/1. There are
two possible aspects to this assertion. First, FERC may be
claimng that its approach creates cost-controlling incentives.
But the general theory behind price caps is that because they
are largely disconnected fromindividual firmcosts, a firmis
not di ssuaded fromcost-cutting efforts by the prospect of
seeing its ceiling lowered. Oder No. 561 at 30, 948-49 n. 37,
see also Nat'|l Rural TelecomAss'n v. FCC, 988 F.2d 174, 178
(D.C. Cr. 1993). It is that disconnect, rather than the
met hod of cal culating price caps, that creates the good incen-
tives. As Professor Kahn observed (partly facetiously), one
coul d achi eve the purpose by "relat[ing] the change in perms-
sible prices over time to a randomtable of numbers.” 1993
Kahn Study, at 4.

Page 7 of 14
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The second possi bl e nmeaning of FERC s efficiency-
promoting argunent mght be called the "survival" incentive
The prospect of inm nent bankruptcy surely concentrates the
mnd. But if this is the justification, it anmounts to no nore
than the principle that "lower is better"--an argunment that
seens to have no end and little connection to any stated
pur pose.

FERC further responds in its brief that even if the Associ-
ation's criticisnms of its methodology are valid, its nenbers
can always resort to a safety valve built into FERC s rate
adj ustment schene. Specifically, under Orders Nos.
561/561-A, a pipeline can file for "cost-of-service" rates based
on itsindividualized costs if it "can denonstrate that there is a
substanti al divergence between the actual costs experienced
by the pipeline and the indexed ceiling rate.” Oder at 61,850
n.35 see also 18 CF.R s 342.4; AOPL I, 83 F.3d at 1430-
31. But by definition, a "safety valve" should only address
aberrant cases, however broadly this class may be defi ned.
See Order No. 561-A at 31, 106-07 (expanding the circum
stances under which cost-of-service ratenaking is permtted);
Order No. 561 at 30,956-57 (sane). A safety valve cannot
rescue FERC s indexi ng net hodol ogy fromsystem c errors,
for then the exception would swallow the rule. See Tine
Warner Entertainnent Co. v. FCC, 56 F.3d 151, 173 (D.C
Cr. 1995) (refusing to allow FCC to i nvoke a cost-of-service
option, "a limted 'safety-valve' exception,” to justify its deci-
sion). Furthernore, as FERC acknow edges, cost-of-service
rate filings are "nore cunbersone” and "nore costly and
ti me-consumng."” Respondent's Brief at 17. And a regine
based in large part on their use would be inconsistent with
Congress's mandate under the EPAct for FERC to establish
"a simplified and general |y applicabl e ratenaki ng nmet hodol o-
gy." FEPAct, at s 1801(a).

Finally, FERC s counsel at oral argunent sought to defl ect
Prof essor Kahn's criticisnms by seenming to characterize himas
some kind of econom c Svengali. Counsel said that he was
"perfectly confident [that] no matter what nethod [ FERC]
had used, if Doctor Kahn wanted to come up with exanples to
make it |l ook silly, he could have.” Oal Argunent Tr. at 27.

Page 8 of 14
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However flattering this may be to Professor Kahn, it is
hardly a defense for FERC. An expert's acknow edged ski l
is no basis for refusing to confront his anal ysis.

The Conmi ssion's Order nmentions a possible defense to its
use of the "floating weight" methodol ogy, in a passage that
not es--but does not seemto rely on--an observati on nmade by
Prof essor Scherer in his rebuttal testinony on behalf of the
shi pper interests:

In addition, Sinclair [via Scherer's declaration] notes that
AOPL's nmethod is a fixed-weight approach fornerly used

in the calculation of the Consuner Price |Index but

recently discarded. This change occurred because the

fi xed-wei ght approach ignored consuner substitution

from high-priced goods to | ow priced goods, consequently
overestimating the anount of price inflation in the econo-

ny.

O der at 61,849. But, as we said, the Conmm ssion did not
actually rest its decision on this point, and that may explain
why the Association's brief, and indeed that of the Comm s-
sion, do not address it. It is thus inappropriate for us to do
so.

In sum FERC deviated fromits previ ous met hodol ogy
wi t hout any expl anation responsive to the Associ ation's objec-
tions.

2. Statistical Qutliers. The Association next takes issue
with FERC s refusal to renove statistical outliers in conduct-
ing its study. Statistical outliers are data points so extrene
as to raise a question whether they may be the result of
recordi ng or neasurenent errors or some other anonaly.

For exanple, sone pipelines may m stakenly report their

volumes in barrels, rather than barrel-mles, resulting in
errors of several orders of magnitude. See, e.g., Notice of
Inquiry, 65 Fed. Reg. at 47,361-62 app. A & tbl. (reporting

six instances, such as a reported volunme of 38 million barrels
instead of 8.4 billion barrel-mles). To mnimze the risk that
such extrene (and erroneous) observations will bias their
results, statisticians comonly use only the mddle portion
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(e.g., the mddle 50% or 80% of the dataset for their analy-
ses, Order at 61,852, or renove likely outliers in sone other
systemati c way.

In Orders Nos. 561/561-A, FERC relied significantly on
Prof essor Kahn's 1993 anal ysis and defended that study's use
of the middle 50% of the cost change dataset. See Order No.
561- A at 31,096; see also 1993 Kahn Study, at 9. 1In the
current Order, however, FERC refused to adopt any simlar
renmoval of outliers. See Order at 61,852. The Association
contends that FERC deviated fromits previous nethodol ogy
wi t hout adequat e explanation. W agree.

FERC first suggests that Orders Nos. 561/561-A did not
rely solely on the Kahn anal ysis, but also rested on an
anal ysis by Dr. Robert C. Means, which did not exclude
outliers and yet canme to simlar results. See ACPL I, 83
F.3d at 1434. But Dr. Means used the entire dataset only
after he adopted the corrections proposed by the Associa-
tion's expert. See Test. of Robert C. Means, Revisions to Q|
Pi pel i ne Regul ati ons Pursuant to the Energy Policy Act of
1992, Docket No. RWB3-11-000 (Dec. 9, 1993) ("Means
Study"), at 15-22; see also id. at 16, 18 (descri bing Professor
Kahn' s net hodol ogy as a reasonabl e response under the
circunstances). And the Commi ssion in 1993-94 stoutly de-
fended Professor Kahn's renoval of outliers, observing the
"median is, in fact, often preferred statistically as a neasure
of central tendency in cases where the distribution is highly
skewed."” Order No. 561-A at 31,097. The Conmi ssion
further cited Dr. Means in defense of Professor Kahn's
method. 1d. Gven that insistence by the Comm ssion, it can
hardly be freed fromits conventional duty to explain a change
i n met hodol ogy just because the results of the two 1993-94
met hods- - one renoving outliers froman uncorrected study,
and the other effecting no such renoval froma corrected
one- - happened to coi ncide, especially as there is no indication
that in 2000 there was any such systematic scouring of the
data as that on which Dr. Means relied. Although Appendi x
A of FERC s Notice of Inquiry appears to correct for instanc-
es where barrels had been used in lieu of barrel-mles, see
Notice of Inquiry, 65 Fed. Reg. at 47,359 n. 16, 47, 361-62
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(Appendi x A), those errors represent only one class of the
errors that Dr. Means had corrected in 1993, see Verified
Statement of John C. Klick, Revision to G| Pipeline Regula-
tions Pursuant to the Energy Policy Act of 1992, Docket No.
RVB3- 11-000 (Nov. 22, 1993), at 17-18 (noting nodifications
of operating revenues, operating expenses, net plant, and
barrel-mle data).

FERC s princi pal objection to excluding outliers was that
when the dataset was narrowed fromthe mddle 100%to 90%
to 80%to 50% the average systematically increased. O der
at 61,852. FERC found these increases "troubling” and thus
opted to use the entire dataset. 1d. To the extent that
FERC refused to exclude outliers on the ground that doing so
changed the result, it obviously m ssed the whole point: the
obj ect of excluding outliers is to prevent extrene and spuri -
ous data from biasing an analysis, i.e., affecting its result
adversely. To the extent that FERC refused to adjust only
because of the direction of the resulting change (upward
rat her than downward), refutation is (we hope) superfl uous.

Final |y, FERC suggested that use of a conplete dataset is
preferable to "sanpling.” See Order at 61,852/2 (draw ng
anal ogy to sanpling contaminated dirt). But the case for
renoval of outliers is independent of sanpling. There was no
sanmpling here--the dataset, however replete with errors, was
conplete. An objection to sanpling was sinply irrelevant to
a claimthat the errors called for renoval of outliers.

3. Changes in Net Plant. The Association objects that
FERC s Order estimated capital cost changes inaccurately
and in an unexpl ained deviation fromits earlier mnethodol ogy.
According to FERC, capital costs fall into four categories:
depreciation, anortization, return on investnment, and incone
taxes. It is undisputed that FERC s Staff study accounted
for depreciation and anortization. The question revolves
around return on investnent and inconme taxes, which the
Associ ation argues shoul d be approxi mated by using net
plant. FERC said that net plant was an inperfect neasure
and m ght distort the analysis. Oder at 61,853. Stating that
the two disputed elements of capital cost are relatively mnor
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FERC concluded that it should not be used. Order at
61, 853- 54.

The problemfor FERC is that in Orders Nos. 561/561-A, it
specifically defended the use of net plant to calculate return
on investnent and incone taxes. Oder No. 561-A at 31, 098.
Indeed, at the time, it was the Association that objected to
net plant as inaccurate; FERC conceded the inperfections of
using net plant as a proxy, but then noted that the Associa-
tion offered no better solution. Id.

The Conmi ssion appears to suggest that Orders Nos.
561/ 561- A may have used net plant to neasure capital cost
changes generally rather than just return on investnent and
i ncome taxes. |If so, then FERC s argunent that deprecia-
tion and anortization are a better neasure than net plant
would inmplicitly justify its dispensing with any use of net
plant. Parsing both Oders Nos. 561/561-A and the 2000
O der, however, we believe that in the earlier orders FERC
used net plant only for the narrow el enents of investnent
and inconme taxes. First, in calculating cost changes, FERC
relies primarily on data from FERC Form No. 6 subm ssi ons,
whi ch according to the 2000 Order, include data on deprecia-
tion and anortization. See Oder at 61,852-53 (including
depreci ation and anortizati on under "general expenses,"
which is a subset of the "operating expenses" listed on Form
No. 6). In Orders Nos. 561/561-A, however, FERC referred
to net plant as a "proxy." Oder No. 561-A at 31, 098.
Clearly, if direct data on depreciation and anortization were
al ready avail able, no proxy for themwoul d be needed. Sec-
ond, Orders Nos. 561/561-A relied heavily on the 1993 Kahn
Study, which explicitly used net plant to approxi mate only
return on investnent and inconme taxes. See 1993 Kahn
Study, at 15.

Thus, having previously used changes in net plant for one
pur pose despite its inperfections, FERC turned around and
relied on those very inperfections to reject its use. It has
of fered no expl anation for the change.

4. Index Adjustments. Finally, the Association chal -
| enges FERC s refusal to consider two factors that it believes
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hel p undermi ne the case for PPI-1, factors it believes render
excl usive reliance on the past six-year period inappropriate.
First, it proposed an adjustnent for the one-tinme productivity
gains that the pipelines |likely experienced as a result of
Orders Nos. 561/561-A's change to incentive-based regul a-

tion. Prior to those orders, FERC regulated the industry
using a rate-of-return schenme, which tended to dull the

pi pelines' incentive to reduce costs. Indeed, under sone not

i npl ausi bl e assunptions, pipelines had perverse incentives to
"gold-plate" facilities, as all costs reasonably incurred in one
period forma basis for raising rate ceilings in the next. Cf
Nat'l Rural Telecom 988 F.2d at 177-78. The price-cap
approach tends to dimnish this dulling effect. Year-to-year
rate increases are based on the index, and the index in turnis
based on industryw de experience; so no one pipeline' s cost
experi ence has much inpact on the caps to which it is subject.
The Associ ation argues that the historical cost changes ob-
served in the years i mediately followi ng Orders Nos.

561/ 561-A were artificially depressed because of these one-
time cost savings, and thus any nodeling of future costs
shoul d control for them See 2000 Kahn Study, at 23-24.

The Associ ation's second proposed adj ustnent was for an-
ticipated future cost increases due to increased environnenta
and safety regul ations. Anmong ot her things, the Association
cites new Departnent of Transportation regul ations inposing
nore el aborate enpl oyee training, increased safety testing,
and design changes. AOPL Comments, at 15-16.

Though they may seemdistinct, the two adjustnents essen-
tially require FERC to performthe sane task--to predict
how future cost changes may deviate fromthe historica
trend. FERC has refused to engage in such specul ati on, and
we cannot find FERC s refusal arbitrary or capricious. Con-
sistent with its congressional mandate to establish "a sinpli-
fied and generally applicabl e ratemaki ng nmet hodol ogy, "
EPAct, at s 1801(a), FERC opted for a purely historica
anal ysis and has adhered to it. See Order at 61,855; Oder
No. 561 at 30,951 (choosing PPlI-1 because it canme "cl osest of
all the indices considered ... to tracking the historica
changes in the actual costs of the product pipeline industry”
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(enphasi s added)). FERC s approach is thus unlike the one
described in United States Tel ephone Ass'n v. FCC, 188 F.3d
521 (D.C. Cir. 1999). There the agency (the FCC), in cal cu-

| ati ng the year-to-year change index for the first period
covered by a rate cap, had | opped 0.5% of f the historic trend
line in anticipation of special productivity gains expected to
flowfromthe switch to rate caps. 1d. at 527. W thus found
unexpl ai ned the agency's continuing to lop the 0.5% as the
benefits of the one-time shift could hardly be expected to go
on forever. 1d. As Oders Nos. 561/561-A enpl oyed no

f orwar d- | ooki ng net hodol ogy, and the agency appears to have
reasonably declined to enbroil itself in the complexity and

i ffiness of such a nmethod, we have no basis for expecting it to
adopt such a met hod now.

* Kk %

In summary, we conclude that FERC has neither ade-
gquat el y addressed the Associ ation's concerns over floating-
wei ght averaging, nor in the alternative has it articul ated
reasons for changing its averagi ng nmethodol ogy. In addition
FERC failed to justify its methodol ogi cal shifts regarding
outliers and the use of net plant between O ders Nos.
561/ 561-A and the current order. W find, however, that
FERC s refusal to adjust its index for past one-time produc-
tivity gains and anticipated future regulatory costs is consis-
tent with past practice and i s reasonabl e.

Accordingly, we remand the case to FERC for its further
consi deration of the first three issues, but affirmas to the
last. W do not vacate, however, because it is unclear
whet her the remanded i ssues will change FERC s cost data
anal ysis sufficiently to render the selection of PPI-1 inappro-
pri ate.

So ordered.
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