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Eric Paltell argued the cause for appellee Securiguard, Inc.

Wth himon the brief was Lynn A. C enents.

Before: G nsburg, Chief Judge, and Randol ph and Tatel
Circuit Judges.

pinion for the Court filed by Crcuit Judge Tatel

Tatel, Crcuit Judge: A male enployee of a security
conpany al |l eges that two co-workers, also nmale, sexually
harassed himin violation of Title VII of the Gvil R ghts Act
of 1964. Finding the three enpl oyees engaged in only a
"wor kpl ace grudge match," the district court granted sum
mary judgment for the enployers. W affirm Not one of
the all eged acts of sexual harassment, ranging from vul gar
comments and gestures to tire slashing, constitutes discrim -
nati on because of sex, as required by Title VII.

The extended and rancorous workpl ace dispute giving rise
to this action began in 1996 after appellee, Coastal Interna-
tional Security, through its subcontractor and co-appellee
Securiguard, hired appellant Wallace Davis to work as a
security guard at the Environmental Protection Agency.

VWil e serving as a supervisor early in his tenure, Davis

di sciplined two other Coastal security guards, Aaron Smith

and Everett Allen, for various on-the-job infractions. Viewed
through the I ens we use at summary judgnment, see Abraham

v. Graphic Arts Int'l Union, 660 F.2d 811, 814 (D.C. Cr.

1981) (noting that at summary judgnent, "facts asserted by

the non-nmovant, if adequately buttressed by evidentiary nma-
terial, are to be taken as true" (citations omtted)), record
evidence indicates that Smith and Allen, apparently infuriated
by their discipline, launched a retaliatory canpai gn agai nst
Davi s, which they began by repeatedly slashing his tires.

After Davis conplained to his supervisor, Coastal required
the three men to sign a nenorandum of understanding in
whi ch they agreed to set aside their differences. This agree-
ment acconplished nothing. Wen Davis was denoted, in
part for his failure to abide by the menorandum of under -
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standing, Smth and Allen visited his work station and taunt-
ed hi mabout the denotion. On other occasions, Alen told
Davis that he "ma[de] himsick," and that he found Davis
"aggravat[ing]." Davis again found his tires slashed.

Approximately six nonths into their canpai gn agai nst
Davis, Smith and Allen expanded their repertoire. Snith
approached Davis at his work station and grabbed his
(Smth's) crotch, nmade kissing gestures, and used a phrase
describing oral sex. (Readers interested in additional de-
scription of this behavior may consult the briefs and record,
whi ch spare no detail, however vulgar.) After Smth tw ce
repeated this performance, Davis conplained to his supervi-
sor, who convened a nmeeting with Davis, Smth, and Coastal's
proj ect manager for the EPA facility. Because Smith denied
Davi s's accusations, and because Davis failed to provide cor-
roborating evidence, the project manager took no fornal
action, but adnoni shed both Davis and Smith to "act |ike
grown nen."

Undeterred, Smith continued his vul gar coments and
gestures, and Davis again conplained to his supervisor. This
time the supervisor warned Smith that he would be fired if
hi s behavior continued. This seens to have gotten Smith's
attention, for his |l ewd conduct ceased (although Davis alleges
that Smith threatened his life on several subsequent occa-
sions). Allen, however, picked up the cudgel, tw ce approach-
i ng Davis and maki ng precisely the same | ewd gestures and
coments that Smith had.

VWhen Davis conplained for a third tine, Coastal conducted
a full-scale investigation. Although the investigator inter-
vi ewed ten enpl oyees, he concluded that the inquiry had been
"hanpered by the lack of a reliable witness to substantiate
even one allegation of sexual harassment by ... Davis."
Notwi t hst andi ng this | ack of corroborating evidence, the in-
vestigator recomended that Davis and Al len be reassigned
(Coastal had termnated Smith for unrel ated reasons).
Shortly thereafter, Davis filed one final conplaint, claimng
again that Allen, despite his reassignnent, had repeated the
by-nowfamliar | ewd gestures and conments.
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In January 2000, over three years after these events began,
Davis filed suit in the United States District Court for the
District of Colunmbia, alleging that Smith's and Allen's behav-
ior amobunted to sexual harassment and that Coastal and
Securiguard "permtted ... Allen ... and ... Smith to nake
sexual | y vul gar gestures and statenents.” The conpani es'
actions, the conplaint alleges, violated Title VII of the Gvil
Rights Act of 1964, 42 U.S.C. ss 2000e et seq., and section
1-2512(a) of the District of Colunbia Human Rights Act, D.C.
Code Ann. s 1-2512(a). 1In an oral ruling, later confirmed in
a menor andum opi nion, the district court granted sunmary
judgrment for Coastal and Securiguard on both clains. While
Davis, Smth, and Allen "obviously hated each other" and
"were fighting Iike scorpions in a bottle,” the district court
found, Smith's and Allen's behavior "ha[d] nothing to do with

sexual harassment." Tr. of Mdts. H'g at 36, Davis v.
Coastal Int'l Security, Inc., No. CA 00-0074 (D.D.C. Cct. 20,
2000). "[T]he fact that [Smith and Allen] used references to

their anatom es or used their anatom es as part of their
harassnment does not nmake it sexual harassnent unless they

wer e harassi ng because of gender ... , and there is sinply no
evi dence that they were harassing M. Davis because of their
gender or because of his gender." Id.

Davi s now appeals. Qur reviewis de novo. See Aka v.
Wash. Hosp. Ctr., 156 F.3d 1284, 1288 (D.C. Cir. 1998).

Title VII, which prohibits enployers fromdiscrimnating
"agai nst any individual ... because of such individual's ...
sex," 42 U S.C. s 2000e-2(a)(1), protects both men and wom
en, see, e.g., Newport News Shipbuilding & Dry Dock Co. v.
EECC, 462 U.S. 669, 675-76 & n.11, 103 S.C. 2622, 2627 &
n.11, 77 L.Ed.2d 89 (1983). Sex discrimnation includes creat-
ing a hostile or abusive work environment if the harassnent
is sufficiently abusive to affect a "term condition, or privi-
| ege” of enploynent. Meritor Sav. Bank v. Vinson, 477 U.S.

57, 66, 106 S.Ct. 2399, 2405-06, 91 L.Ed.2d 49 (1986). To
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make a prima facie Title VII hostile environnent claim the
plaintiff enployee nmust show

(1) the enpl oyee was a nenber of a protected class; (2)

t he enpl oyee was subjected to unwel cone[ ] sexua

harassnment ...; (3) the harassnent conpl ai ned of was

based upon sex; (4) the charged sexual harassnent had

the effect of unreasonably interfering with the plaintiff's
wor k performance and creating an intimdating, hostile,

or offensive working environnent ...; and (5) the exis-
tence of respondeat superior liability.

Yeary v. Goodwi Il Industries-Knoxville, Inc., 107 F.3d 443,
445 (6th Cr. 1997).

Li ke the district court, we begin and end with Davis's
failure to satisfy the third elenent of a prima facie case: that
the al |l eged harassnment anounts to discrimnation because of
sex. As the Suprenme Court observed in Oncale v. Sundown-
er Ofshore Services, Inc., 523 U. S 75, 118 S.Ct. 998, 140
L. Ed. 2d 201 (1998), this elenent of a hostile-environment
claimpresents a plaintiff with serious obstacles where, as
here, the perpetrators and plaintiff are of the same sex.

Al t hough when "t he chal l enged conduct ... involves explicit

or inplicit proposals of sexual activity" between nmenbers of
the opposite sex "it is reasonable to assunme those proposals
woul d not have been nade to soneone of the same sex," the

same assunption of disparate treatnment, the Court expl ai ned,
may not as readily be made in the sane-sex harassnent

context. 523 U S at 80, 118 S.Ct. at 1002. To address this
problem the Court suggested three ways to prove that sane-
sex sexual behavior rises to the level of illegal sexual harass-
ment: The plaintiff may show that the sexual behavior is

noti vated by actual honosexual desire; that the harassnent

is framed in "such sex-specific and derogatory ternms ... as to
make it clear that the harasser is notivated by genera
hostility" toward nenbers of the sanme gender in the work-

pl ace; or that there is "direct conparative evidence about
how t he al | eged harasser treated nenbers of both sexes in a

m xed-sex workplace.” 1d. at 80-81, 118 S.C. at 1002.
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Davis's effort to nold his allegations into a plausible Title

VIl claimrests on the first and third nethods of proof. He
begins by claimng that Smith's and All en's behavi or anount -
ed to sexual propositions. No reasonable jury could believe
this. For one thing, Davis's own testinmony conclusively
shows that Smith and Allen were notivated by a workpl ace
grudge, not sexual attraction. |In his deposition, Davis testi-
fied that he is not honobsexual, that he had no reason (ot her

t han t he behavi or of which he conplains) to believe that
either Smth or Allen is honosexual, that Smith and Allen
were notivated by their resentnment of Davis's disciplinary
action, and that Smith and Allen both repeatedly nmade cl ear
that they despised Davis. Mst damaging to Davis, although
he clained early in his deposition that he understood "w t hout
a shadow of a doubt" that Smith's and Allen's comments and
gestures ampunted to a serious sexual proposition, Davis |ater

stated "I don't know if they were asking me to have sexua
relations with them | don't really know what they were
saying...."

Davis's assertion that Smith's and All en's behavi or anount -
ed to a series of sexual advances al so ignores the dua
teachings of Oncale: that "[t]he real social inpact of work-
pl ace behavi or often depends on a constellation of surround-

i ng circunstances, expectations, and rel ationships which are
not fully captured by a sinple recitation of the words used or
t he physical acts perforned,” id. at 81-82, 118 S. Ct. at 1003,
and that plaintiffs who pursue sexual harassment clains

"must al ways prove that the conduct at issue was not nerely
tinged with of fensive sexual connotations, but actually consti -
tuted 'discrimnation because of sex,' " id. at 80-81, 118 S. O
at 1002 (enmphasis omitted). Although Smith's and Allen's
performances were certainly "tinged with offensive sexua
connotations,” we agree with the district court that when

their behavior is viewed in light of "surrounding circum
stances,"” the two were not sexually propositioning Davis. 1In
a virtually identical case, Johnson v. Hondo, Inc., the Seventh
Circuit held that a plaintiff's claimthat a mal e co-worker,
inspired by a long history of nmutual dislike, tornented him
with a series of sexually explicit comments acconpani ed by
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| ewd gestures "failed to raise a triable issue as to whether
[the harasser's] comments were because of [the plaintiff's]
gender." 125 F.3d 408, 412 (7th Cr. 1997). The court's
anal ysis applies here as well:

Most unfortunately, expressions [that enpl oy obscene

| anguage] are commonpl ace in certain circles, and nore
often than not, when these expressions are used (particu-
larly when uttered by men speaking to other nen), their
use has no connection whatsoever with the sexual acts to
whi ch they make reference--even when they are accom

pani ed, as they sonetines were here, with a crotch-
grabbi ng gesture. Odinarily, they are sinply expres-
sions of aninmpbsity or juvenile provocation, and there is no
basis in this record to conclude that [the harasser's]
usage was any different.

I d.

Attenpting to distinguish Johnson, Davis points out that
Johnson's workpl ace was all-male and that Johnson, unlike
Davis, retaliated against his tornentors. W see no signifi-
cance in these distinctions. Same-sex harassnment can occur
in single- or mxed-sex workplaces, cf. Oncale, 523 U S. at 77,
82, 118 S.Ct. at 1001, 1003 (holding that plaintiff could bring
same- sex harassnment suit even though he worked in an all -
mal e environnment), and no authority suggests that workers
who retaliate against their harassers forfeit Title VII protec-
tion.

Not only do we thus think this case indistinguishable from
Johnson, but Davis hinself recognizes that certain obscene
expressions, "particularly when uttered by nen speaking to
men, ... ha[ve] no connection whatsoever with the sexua
acts to which they make reference.” Johnson, 125 F.3d at
412. During Coastal's full-scale investigation, a co-worker
provi ded evi dence that Davis used a vul gar description of a
sex act to describe his aninosity toward the conpany. Asked
at oral argunent whether Davis actually neant to performa
sex act, his counsel responded, "No. Wat he nmeant was ...
he was angry...." Tr. of Oral Arg. at 10.
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I nvoki ng Oncal e's third nethod of proof, Davis next argues
t hat because Smith and Allen directed their behavior at him
and not at any fenal e Coastal enployees, they systematically
treated nen differently than wonmen. To succeed on this
t heory, however, Davis must produce "direct conparative
evi dence about how the al |l eged harasser treated nenbers of
both sexes in a m xed-sex workplace.” Oncale, 523 U S. at
80-81, 118 S.Ct. at 1002 (enphasis added). This Davis has
failed to do. He has shown not that Smith and Allen treated
men differently than wonen, but that they treated Davis
differently than all other nenbers of the Coastal workforce,
whet her male or female. |If anything, this show ng actually
underm nes Davis's claim It suggests that Smth and Allen
targeted Davis because of his behavior as an individual rather
t han because of his sex. Apparently aware of this serious
defect in his case, Davis goes so far as to suggest that any
adverse treatnment in the workplace constitutes discrimnation
when ainmed at a single individual: "After all, when Smith
threatened to kill Davis, doing so on about ten different
occasions, Smth sexually discrimnated agai nst Davi s because
Smith never simlarly threatened femal e enpl oyees."” Appel -
lant's Reply Br. at 1. Rejecting this preposterously broad
interpretation of Title VII requires little discussion, for such a
theory woul d convert the statute froma | aw ainmed at eradi-
cating discrimnation to one that prescribes a "general civility
code for the Anerican workplace.”" Oncale, 523 U.S. at 80,
118 S.C. at 1002.

VWile Davis correctly notes that courts do not always
require Title VII plaintiffs to show that their harasser target-
ed multiple nenbers of the plaintiff's sex, such a showing is
requi red where, as here, the plaintiff proceeds under the
third Oncale nethod and clains that the harassers treated
men as a group differently than wonmen as a group. 1In
saying this, we enphasize that enployees with legitimate
sexual harassment clains may invoke Title VII's protections
even absent system c workpl ace harassnent. As Oncal e
makes clear, a lone plaintiff can sustain a sexual harassnent
action if he or she suffers abusive treatnent notivated by
sexual desire or evincing aninus toward his or her gender
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See id. at 80-81, 118 S. . at 1002 (hol ding that show ng
system ¢ harassnment is not the only neans of proving Title

VIl clain); see also, e.g., Geene v. Dalton, 164 F.3d 671, 674
(D.C. Gr. 1999) (finding fenal e enpl oyee's all egati ons of

sexual harassnment and rape by a nal e supervisor "indisput-

ably sufficient” to survive summary judgment).

Davi s devotes many pages of his briefs trying to show that
other circuits have allowed suits like his to survive sunmary
judgment. Properly read, the cases he cites stand for noth-
ing nore than the unremarkable principle that plaintiffs in
same-sex harassment suits can survive sunmary judgnent by
maki ng a pl ausi bl e showi ng according to one of the three
Oncal e nethods. Three of the cited cases all owed sane-sex
harassment suits brought by |one nmale enpl oyees to survive
summary judgnment on the first Oncale theory, noting the
plaintiff's undi sputed evidence establishing that actual hono-
sexual desire notivated the harassnment. See Yeary, 107 F. 3d
at 447-48; Shepherd v. Slater Steels Corp., 168 F.3d 998,
1009-10 (7th Cr. 1999); Fredette v. BVP Mgnt. Assocs., 112
F.3d 1503, 1510 (11th Gr. 1997). In Yeary, the Sixth Crcuit
expressly limted its holding to the point that "when a nale
sexual | y propositions another mal e because of sexual attrac-
tion, there can be little question that the behavior is a form of
harassnment that occurs because of ... sex." Yeary, 107 F.3d
at 448. Another case Davis cites relied on the third Oncal e
theory and noted the plaintiff's allegations that the harassers
targeted virtually all men and no wonen in a m xed-sex
wor kpl ace. " Evidence that menbers of one sex were the
primary targets of the harassment," the court held, "is suffi-
cient to show that the conduct was gender based for purposes
of summary judgnment." Quick v. Donal dson Co., 90 F.3d
1372, 1378 (8th Cir. 1996) (citation and internal quotation
marks omtted). The last circuit court decision Davis cites
was not even a hostil e-environnment case--the defendant was
found |iable for sane-sex harassnent on a quid-pro-quo theo-
ry (which requires no showing of differential treatnent).
Kelly v. Cty of Gakland, 198 F.3d 779, 785 (9th Gr. 1999).
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Davis also cites a litany of district court cases, all of which are
easily distinguishable on simlar grounds.

In rejecting Davis's clainms, we enphasize that nothing in
this decision limts the capacity of nen with legitimte sexua
harassment conplaints to bring Title VIl actions agai nst
other men. W find only that however vulgar Smith's and
Al'l en's behavior, no reasonable jury could believe that it
constitutes discrimnation because of sex. To conclude other-
wi se on the facts of this case would trivialize the inportant
val ues protected by Title VII and el evate a gross workpl ace
dispute into a federal case. Nor does anything we say here
preclude female plaintiffs subjected to comments and ges-
tures like those at issue in this case frombringing Title VII
sexual harassnent suits. As Oncale holds, context matters:

"A professional football player's working environment is not
severely or pervasively abusive, for exanple, if the coach
smacks himon the buttocks as he heads onto the field--even
if the same behavi or woul d reasonably be experienced as
abusi ve by the coach's secretary (male or female) back at the
office." Id. at 81, 118 S.Ct. at 1003.

Finally, while Davis has no cause of action under Title VII,
we note that he may have remedi es under |ocal |aw (though
they may not provide for recovery of attorney's fees, as does
Title VII). Indeed, claimng that Smth and All en engaged in
felony threats, assault, and destruction of property, Davis
sought a stay-away order against the two nmen in the District
of Col unbia Superior Court. Davis v. Smith, CGvil Action
No. 3287-99 (Sup. CG. D.C. May 14, 1999). These allegations
could al so support a civil action under D.C. |aw, see Rogers v.
Loews L' Enfant Plaza Hotel, 526 F. Supp. 523, 529 & n.13
(D.D.C. 1981) (outlining elenents of a cause of action for
assault), Wodward v. Di Palerno, 686 F. Supp. 1, 5 (D.D.C
1986) (outlining elenents of a cause of action for malicious
destruction of property), rev'd in part on other grounds, and
remanded sub nom Yellow Bus Lines, Inc. v. Drivers, Chauf-
feurs & Hel pers Local Union 639, 839 F.2d 782 (D.C. Gir.
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1988), and Davis could have reported the alleged tire slashing
and death threats to the Metropolitan Police Departnent.

And of course, no | egal action would have been necessary at
all had Davis, Smth, and Allen heeded their project manag-
er's adnonition to "act |ike grown nen."

The judgnment of the district court is affirned.

So
or der ed.
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