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Before: Edwards, Chief Judge, WIIlianms and Henderson,
Circuit Judges.

pinion for the Court filed by Chief Judge Edwards.

Edwards, Chief Judge: 1In this case, Dr. Nevin M Katz,
appel lant, filed a diversity action claimng that he was i m
properly termnated fromhis tenured position as a Professor
and Surgeon at Georgetown University Medical Center
("GUMC'), because he was deni ed one-year's advance notice
prior to his dismssal. |In pursuit of his clains in District
Court, Dr. Katz sought a prelimnary injunction against
CGeorgetown University (the "University"), pursuant to which
he woul d be reinstated in his positions at GUMC and r et ai ned
with full salary and benefits until June 30, 2001. The notion
for prelimnary injunction was denied by the District Court
and Dr. Katz now appeal s pursuant to 28 U S.C. s 1292(a)(1).

In his Conplaint for Specific Performance, Prelimnary and
Per manent Injunctive Relief and Danmages at 18-19, Katz v.
Ceorgetown University, (No. 00-02412), reprinted in Joint
Appendi x ("J. A ") 21-22, Dr. Katz asserts that, under the
terns of the University Faculty Handbook ("Faculty Hand-
book"), he could not be term nated by the University w thout
at |l east one-year's notice; he also asserts that he had a right
to continued enpl oynent and tenure during the notice period.
The University answers that Dr. Katz was properly term nat-
ed due to financial exigencies, and that he was not entitled to
one-year's notice in advance of dismssal. W find that Dr.
Katz has no reasonable |ikelihood of success on the nerits of
his claim Accordingly, the District Court was fully justified
in denying the notion for prelimnary injunction.

| . Background

Dr. Katz was a full-time faculty nenber in the Depart nment
of Surgery at GUMC for approxinmately 20 years. He earned
tenure in 1985 and he held the position of Professor from
1992 until his term nation in 2000.

Prior to July 1, 2000, GUMC consisted of the School of
Medi ci ne, the School of Nursing, and a clinical operation that
i ncluded the hospital, the Faculty Practice G oup, and the
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Community Practice Network. GUMC faculty menbers nor-

mal |y worked in either "research” or "clinical" practice. GCen-
erally, research faculty were supported by research grants
and clinicians were supported by revenues generated from
clinical patients. As a nenber of the clinical faculty, Dr.
Katz was primarily engaged in cardiac surgery; however, his
duties also entailed some teaching responsibilities and nedi -
cal research. Many of the principal terms of enploynment for
GQUMC faculty menbers, including Dr. Katz, were contained

in the Faculty Handbook. Katz v. Georgetown Univ., No.

00- 02412, Mem Op. at 2 (D.D.C. Nov. 6, 2000), reprinted in
J. A 642

Begi nning in 1996, the University was threatened by a
financial crisis attributable in |large nmeasure to GUMC. The
situation was serious enough to cause University officials to
explore ways in which to rid itself of significant portions of
GQUMC operations. In February 2000, the University Board
of Directors finally entered into an agreenment wth MedStar
Health, Inc. ("MedStar"), whereby the University transferred
the operation of the hospital and clinical practice to MedStar,
whil e retaining control of the nedical school. Under this
arrangenent, the University no | onger needed to enpl oy
clinical faculty nenbers who were primarily engaged in
clinical practice. As a result, 330 nenbers of the clinical
faculty at GUMC, including Dr. Katz, were term nated. Id.
at 2-3, reprinted in J. A 642-43.

On March 29, 2000, Dr. Katz was notified that, due to the
Uni versity's "grave econom c stringenc[ies],” his tenure with
GUMC woul d be term nated on June 30, 2000. Letter from
John J. DeGoia to Dr. Nevin M Katz 1-3 (Mar. 29, 2000),
reprinted in J.A 78-80. The letter received by Dr. Katz
i ndicated that fornmer GUMC clinicians would be eligible for
enpl oyment with MedStar; Dr. Katz was al so advi sed that he
could pursue a non-tenured, clinical-faculty appointnment with
the University. 1In addition, in recognition of his tenure, Dr.
Katz was offered a | unp-sum paynent of $750,000 as a
severance buy-out. 1d. at 2-3, reprinted in J.A 79-80.
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In June 2000, MedStar offered Dr. Katz a one year, non-
tenured faculty appointnment at a salary of $345,000. Later
that nmonth, the University offered to pay Dr. Katz the
di fference between his former salary at the University,
$500, 000, and the MedStar-offered salary, on a nonthly-
installnent basis. Dr. Katz accepted the nmonthly disburse-
ments, but rejected MedStar's enpl oynent offer, as well as
the $750, 000 | unmp-sum buy-out. Katz, No. 00-02412, Mem
Op. at 3, reprinted in J. A 643.

On June 15, 2000, Dr. Katz filed a grievance with the
Uni versity, contesting his termnation. Dr. Katz's principal
claimwas that the University had inproperly term nated him
wi t hout one-year's notice as allegedly required by the Faculty
Handbook. A three-nenber Gievance Panel upheld Dr.
Katz's grievance claim and this decision was subsequently
affirmed by the full University Gievance Code Conmittee.
Id. at 3-4, reprinted in J.A 643-44. University officials then
appeal ed the Conmittee's decision to the University Presi-
dent, Father Leo O Donovan, who issued a final judgnent
dismssing Dr. Katz's grievance. President O Donovan held
that the University's grievance process was "not designed and
cannot be used as a forumto second-guess or question the
correctness of the Board' s decision." Letter fromLeo J.
O Donovan, S.J. to Steven K Hoffman, Esq. and Charles F.C
Ruff, Esq. 5 (Aug. 7, 2000), reprinted in J. A 303. He further
noted that the Board had explained its decision to transfer
the clinical enterprise to MedStar, because the University
" 'faced a state of grave econom c stringency' that required
change in the University's institutional ains.” " 1d. at 3,
reprinted in J.A 301. In short, President O Donovan's ruling
inplicitly rejected the suggestion that Dr. Katz's status as a
tenured faculty nenber protected himfromdism ssal due to
financial exigencies; the ruling also inplicitly rejected the
claimthat the University was required to give Dr. Katz one-
year's notice in advance of term nation.

a

On Cctober 6, 2000, Dr. Katz filed his conplaint in the
United States District Court for the District of Colunbia.
Subsequently, on Cctober 11, 2000, Dr. Katz filed a notion
seeking a prelimnary injunction enjoining the University to
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reinstate himto his position as a tenured Professor of Sur-
gery for the duration of an asserted contractually nandated
notice period. Dr. Katz al so sought back pay for the period
during which the University had refused to enploy him
consistent with the alleged notice provision. Mtion for
Prelimnary Injunction at 1, Katz v. Georgetown Univ., (No.
00-02412), reprinted in J.A. 29. This appeal followed the
District Court's denial of the notion for injunctive relief.

I1. Analysis
To prevail in his request for a prelimnary injunction, Dr.
Katz nust "denonstrate 1) a substantial |ikelihood of success

on the nerits, 2) that [he] would suffer irreparable injury if
the injunction is not granted, 3) that an injunction would not
substantially injure other interested parties, and 4) that the
public interest would be furthered by the injunction." GCity-
Fed Fin. Corp. v. Ofice of Thrift Supervision, 58 F.3d 738,
746 (D.C. Cr. 1995). "W review a district court decision
regarding a prelimnary injunction for abuse of discretion

and any underlying |l egal conclusions de novo." Id.

In the instant case, we have no doubt that the District
Court got it right in denying the notion for a prelimnary
i njunction, because on this record there is no nerit whatsoev-

er to Dr. Katz's claimthat he was entitled to one-year's notice

before being term nated for just cause. See Ross-Sinons of
Warwi ck, Inc. v. Baccarat, Inc., 102 F. 3d 12, 16 (1st Gr.
1996) (in assessing a request for a prelimnary injunction
"[I]ikelihood of success is the main bearing wall of the four-
factor framework”). And "[g]iven the inadequacy of [Dr.

Kat z]'s prospects for success on the nmerits, there may be no
showi ng of irreparable injury that would entitle himto injunc-
tive relief." Taylor v. Resolution Trust Corp., 56 F.3d 1497,
1507 (D.C. Cir.), anmended on other grounds on reh'g, 66 F.3d
1226 (D.C. Cir. 1995). In other words, although we apply a
four-factor test in weighing a request for a prelimnary

i njunction, such relief never will be granted unless a clai mant
can denonstrate "a fair ground for litigation." Washington
Metro. Area Transit Commin v. Holiday Tours, Inc., 559
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F.2d 841, 844 (D.C. Gr. 1977). Dr. Katz's request for relief
based on a claimthat he was entitled to one-year's notice
before being term nated for just cause is hopel essly deficient
in this regard.

Dr. Katz contends that the University's Faculty Handbook
constituted a binding contract of enploynent to which we
must | ook to determine his rights as a tenured nenber of the
faculty. This point is not contested by the University. See
McConnel I v. Howard Univ., 818 F.2d 58, 62-63 (D.C. Cir.
1987) ("Faculty Handbook defines the rights and obligations
of the enpl oyee and the enployer, and is a contract enforce-
able by the courts."). Dr. Katz also asserts that because he
was an "Ordinary Faculty" nenber as defined in the Faculty
Handbook, the University could not term nate himw thout at
| east one-year's notice. The University disputes this second
point, and with good basis.

The Facul ty Handbook states that

[t]hose officers of instruction who by reason of their

qual i fications have been appointed to one of the four full-
time tenure-eligible academ c ranks (which in ascendi ng
order are Instructor, Assistant Professor, Associate Pro-
fessor, and Professor) constitute the Odinary Faculty of
the University.

Ceorgetown University, Faculty Handbook 24 (1999), reprint-
ed in J.A 115. Dr. Katz mmintains that, pursuant to this
provision, it is clear that tenured professors are "Ordinary
Facul ty" menbers and, thus, are covered by the foll ow ng
notice provision in the Faculty Handbook:

For one regularly appointed to the Ordinary Faculty the
normal term of enploynment is one year, renewable annu-
ally. The appointnment may be extended to seven years.

Noti ce of nonreappointment will be given in witing to
menbers of the Ordinary Faculty ...
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3. Not later than July 31st in the year prior to term-
nation after two or nore years of service

Id. at 27, reprinted in J. A 118.

In the light of the foregoing provisions, Dr. Katz presses an
ext ended, and | argely pointless, argunment over the scope of
"Ordinary Faculty" under the Faculty Handbook. The argu-
ment is pointless because it is absolutely clear that the notice
of nonreappoi ntnment provision in the Faculty Handbook has
not hi ng what soever to do with the term nation of tenured
faculty nmenbers for just cause. Indeed, it is clear that
tenured faculty nenbers have the benefit of "continuing
enpl oyment," with or without notice, unless they are dis-

m ssed for "just cause.”

The Faculty Handbook states explicitly that

Tenure may be defined as a nutually acknow edged
expectation of continuing enploynment that is term nable
by the University only for just cause (as for professiona
i nconpet ence or noral turpitude of the faculty nenber,

for grave econom c stringency on the part of the Univer-
sity, or for reasons of nmmjor changes in institutiona

ai ns) .

Id. at 27-28, reprinted in J. A 118-19. |In other words, under
this provision, faculty nenbers with tenure retain their em
pl oyment indefinitely, subject only to term nation for "just
cause." The previously cited notice of nonreappoi nt ment

provi sions-which refer to a "normal term of enploynment [of]
one year, renewable annually" and "appointnment[s] [that]

may be extended to seven years"-obviously do not pertain to
tenured faculty nenbers. And, nost inportantly, Dr. Katz

can point to no provision in the Faculty Handbook t hat
requires the University to give one-year's notice to a tenured
faculty person who is subject to term nation for just cause.

Dr. Katz argues that the Faculty Handbook does not nean
what it says, because sone tenured faculty nmenbers have in
fact received annual notices of appointment in the past.
Even if this were true, it proves nothing of inportance in this
case. Under the terns of the Faculty Handbook, tenure
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means "continui ng enpl oynment” absent term nation for "just
cause." This is a typical definition of tenure in the context of
faculty enpl oynent in colleges and universities in the United
States. See McConnell, 818 F.2d at 68 n.11 ("[T]enure nor-
mally carries with it an expectation that, absent denonstrable
cause to termnate a faculty nmenber's appoi ntnent, a tenured
professor will enjoy the freedomto carry out his or her duties
free fromthe fear of dismssal."); see generally Richard P
Chait & Andrew T. Ford, Beyond Traditional tenure: A QGuide

to Sound Policies and Practices (1982); Conmn on Acadenic
Tenure in H gher Education, Faculty Tenure (1973); Aca-

demi ¢ Freedom and Tenure: A Handbook of the Anerican

Associ ation of University Professors (Louis Joughin ed., 2d
ed. 1969). Thus, traditional fornms of tenure do not typically
depend upon notice of reappointnment. Unsurprisingly, Dr.

Katz points to nothing in the Faculty Handbook or in Univer-
sity practice to suggest otherwi se. Indeed, we are quite sure
that tenured nmenbers of the Georgetown University faculty
woul d be stunned were this court to hold that a faculty
menber's tenure would be nullified if the University failed to
furni sh an annual notice of reappointnent.

Dr. Katz also asserts that, whether or not a tenured faculty
menber nust receive an annual notice of reappointnent, the
Uni versity al ways nust provide one-year's notice of term-
nation for just cause. This is a specious argunent. It would
make little sense for the University to agree to give one-
year's notice to a faculty person designated for dismssal for
"just cause" (which includes dismssals for "professional in-
conpetence,” "noral turpitude,” and "grave economc strin-
gency"). Counsel for appellant conceded as much at ora
argunent when he acknow edged that a non-tenured menber
of the faculty may be dism ssed for just cause w thout one-
year's notice, i.e., notwithstanding the previously cited "notice
of nonreappoi ntnment” provision. |If non-tenured faculty per-
sons, who are covered by the "notice of nonreappointnent"
provision admttedly can be disnm ssed for just cause w thout
one-year's notice, then there is no question that this very
same notice provision cannot limt the right of the University
to termnate tenured faculty nenbers for just cause. In-
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deed, as noted above, the Faculty Handbook explicitly states
that tenured faculty nmenbers may be termnated for just

cause, including for "grave econonmic stringency." There is

no one-year notice requirenent that limts this provision; and
there is no serious dispute in this case that Dr. Katz was
term nated for any reason other than the alleged dire finan-

ci al exigencies faced by the University.

Finally, Dr. Katz suggests that we should defer to the
views of the Gievance Panel and Gievance Code Conmittee
ininterpreting the Faculty Handbook. 1t is undoubtedly
correct that anbi guous contract terns "must be construed in
keepi ng with general usage and customat the University and
within the academic comunity.” MConnell, 818 F.2d at 64;
accord Greene v. Howard Univ., 412 F.2d 1128, 1135 (D.C
Cr. 1969). Accordingly, we may | ook to the decisions of the
Gi evance Panel and Gievance Code Committee to gain an
under standi ng of the issues before us, just as we nust give
due weight to the decision of the President of the Universi-
ty--the ultimate and final authority in the Gievance Proce-
dure. 1In the end analysis, however, it is the Faculty Hand-
book that controls. See MConnell, 818 F.3d at 62-63. And
in this case, the Faculty Handbook is unanbi guously clear
that a tenured faculty person may be term nated for "just
cause" w thout one-year's noti ce.

On this record, we conclude that there is no nerit whatso-
ever to Dr. Katz's claimthat he was entitled to one-year's
notice before being termnated for just cause. W therefore
affirmthe District Court's denial of Dr. Katz's request for
prelimnary injunction.

So ordered.
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